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P  TIE  FACE. 


The  writer  must  apologise  to  all  purchasers  of  his 

first  volume  for  his  delay  in  completing  the  second. 

He  confesses  that,  when  the  first  volume  appeared, 

he  had  under-estimated  the  difficulties  attendant  on 

'2  finishing  his  work,  and  had  formed  too  sanguine  an 

'^  expectation  as  to  the  time  when  the  second  volume 

I  would  be  published.      A  temporary  publication,  con- 

taining  about  half  of  the  present  volume,  was  issued 

in  November,  1904,  and  the  writer  then  explained  the 

circumstances  that  prevented  his  earlier  completion  of 

r  the  entire  work.     He  must  acknowledge  that  on  that 

occasion  he  again  made  too  hopeful  an  estimate  of  the 
A  time  which  would  be  required  to  finish  the  second 

volume.  For  this  he  must  express  his  sincere  regret. 
But  he  may  perhaps  be  allowed  to  say  that  he  after- 
wards found  that,  in  order  to  carry  out  his  design  of 
a  complete  treatise  on  the  law  of  Vendor  and 
Purchaser,  he  was  obliged  to  write  at  far  greater 
length  than    he  had   expected.      In    particular,    he 

thought  it  necessary  to  add  an  entire  chapter,  which 

fl2 


IV  PREFACE. 

he  had   not   previously   contemplated — that   on   the 
Discharge  of  the  Contract. 

The  order  of  the  subjects  proposed  for  consideration 
in  Volume  II.  has  been  changed  since  the  publication 
of  Volume  I.  The  second  volume  begins  with  the 
discussion  of  the  grounds  for  avoiding  the  contract, 
and  then  treats  successively  of  Mistake,  Fraud,  Mis- 
representation, Duress  and  Undue  Influence,  Illegality 
in  the  Contract,  and  Personal  Incapacity.  Then 
come  chapters  on  Incapacity  in  equity  arising  from 
the  relations  between  the  parties  (such  as  the  disability 
of  a  trustee  or  an  agent  for  sale);  on  the  Discliarge 
of  the  Contract;  and  on  the  Remedies  for  breach  of 
the  contract,  including  the  consideration  of  the 
remedies  available  in  any  respect  after  completion  of 
the  purchase.  And  the  book  ends  with  a  chapter  on 
the  Sale  of  registered  land. 

The  writer  has  pursued  the  plan  adopted  in  the 
first  volume  of  not  avoiding  the  discussion  of  difficult 
or  doubtful  points.  These  have  proved  to  be  so 
numerous  that  his  adherence  to  this  design  has  cer- 
tainly contributed  to  retard  the  completion  of  his 
treatise :  but  for  this  he  hopes  to  meet  with  the 
reader's  indulgence.  He  may  mention  that  at  the 
very  outset  he  has  found  himself  beset  with  many 
doubts  and  difficulties  as  to  the  true  theory  of  English 
law  with  respect  to  mistake  as  a  ground  of  avoiding  a 
contract.     The  view  he  has  put  forward  is  warranted, 


PREFACE.  V 

he  believes,  by  the  English  authorities ;  and  it  is 
supported  by  the  statements  made  in  the  late  Mr, 
Benjamin's  classical  treatise  on  Sale.  On  the  other 
hand,  it  seems  to  conflict  with  the  opinion  maintained 
by  Mr.  Justice  O.  W.  Holmes  of  the  Supreme  Court 
of  the  United  States,  who  is  perhaps  the  most  brilliant 
and  original  of  all  living  writers  on  the  Common  Law, 
and  with  that  adopted  by  Professor  Holland.  And  it 
is  with  extreme  diffidence  that  the  writer  ventures  to 
criticise  their  conclusions  (a).  •  The  question,  how  far 
mistake  is  available,  either  as  a  ground  of  avoiding  a 
contract  for  the  sale  of  land  at  law,  or  of  resisting  its 
specific  performance  in  equity,  was  raised  in  an  acute 
form  in  the  recent  case  of  Van  Praagh  v.  Everidge{b)y 
which  unfortunately  went  off  in  the  Court  of  Appeal 
on  the  point  of  non-compliance  with  the  4th  section  of 
the  Statute  of  Frauds.  The  writer  has  fully  discussed 
this  case  in  both  of  these  aspects  {c).  Another  difficult 
point,  relating  partly  to  the  law  of  mistake  and  partly 
to  that  of  misrepresentation,  is  the  effect  upon  the 
contract  at  law  and  in  equity  of  non-disclosure  by 
the  vendor  of  a  latent  defect  of  quality,  of  which  he 
is  aware ;  and  the  authorities  on  this  point  have  been 
carefully  considered  (rf).  A  full  examination  has  been 
made  of  the  questions,  whether  one  may  well  claim 

(a)  See  pp.  667,  668,  and  note(t). 
(6)  1902,  2  Ch.  266 ;  1903,  1  Ch.  434. 
(c)  Pp.  678,  679,  693  and  note(|j). 
\d)  See  pp.  681—688. 
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\,    V«'//o'(y)  and  Paffet  v.  Marshall (k)  have 
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\\\w\\  hiH  principal  was  accurately  informed,  and  it  is 

muijiht  i>n  this  ground  to  set  aside  the  contract  after 

voiapU^tion  (w). 

The  writer  has  entered  a  strong  protest  (w)  against 
tho  ttC(^optance  as  law  of  the  decision  of  Bacon,  V.-C, 
in  Taulor  v.  Johnston  (o)  that  an  infant  is  capable  of 
uiuking  a  perfectly  valid  gift  of  money  or  other 
ohosos  in  possession ;  he  has  remarked  upon  the  oft- 
cntod  but  probably  misreported  dictum  of  Lord  Mans- 

(f)  l*p.  703-707.  W  28  Ch.  D.  255. 
(/)  Pp.  710-719.  {I)  6  M.  &  W.  358. 

(g)  1900,  1  Oh.  616.  (w)  Pp.  737  and  note  (w),  740, 
(A)  30  Beav.  445.  741. 

(f)  L.  E.  5  Eq.  1.  («)  P.  "786,  note  (n). 

{j)  L.  B.  13  Eq.  427.  (o)  19  Ch.  D.  603. 
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field  in  Buckinghamshire  y.  Drury{p)\  and  he  has 
discussed  the  question,  whether  an  infant,  who  has 
purchased  land  assured  to  him  in  fee  simple,  can 
recover  the  purchase-money  if  he  elect  to  avoid  the 
conveyance  (y).  Under  the  head  .of  the  incapacity 
of  married  women  (a  subject  of  the  most  appalling 
intricacy),  it  is  submitted  that  the  inconvenient  con- 
sequences of  the  decision  in  Re  Harkness  and  Alhopfs 
Contract  (r)  are  not  so  easily  obviated  as  might  be 
supposed  from  the  decision  of  Farwell,  J.,  in  Jte 
West  and  Hardy^s  Contract  [s) ;  that  a  subsequent  pur- 
chaser's objection  to  a  conveyance  by  a  married 
woman  alone  is  not  removed  by  the  fact  that  he  has 
no  notice  that  she  was  a  trustee;  and  that,  as  the 
Married  Women's  Property  Act,  1882,  only  confers 
on  wives  a  special  and  not  a  general  capacity  to 
alienate  their  lands,  it  is  incumbent  on  any  person 
making  title  through  a  conveyance  by  a  married 
woman  alone  to  prove  either  that  she  was  entitled  to 
the  estate  assured  as  her  separate  property,  or  that, 
if  she  were  a  trustee  thereof,  she  had  power  to  convey 
the  same  as  a  bare  trustee  (^).  It  is  contended  that 
the  decision  of  Chitty,  J.,  in  Re  Ilodson  {u\  as  to  the 
capacity  of  a  married  woman  to  confirm  or  avoid  her 
voidable  convevance  or  contract  made  whilst  she  was 


{p)   2  Eden,  60,  72.  («)  1904,  1  Ch.  145. 

(g)  Pp.  787  and  note  (w),  799.       \t)  Pp.  832—834. 
(r)  1896,  2  Oh.  368.  \u)   1894,  2  CL.  421 
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an  infant  and  single,  is  at  variance  with  the  earlier 
authorities  on  this  point  in  equity  as  well  as  at 
law  (a:);  and  further,  that  the  principle  followed  by 
the  Court  of  Appeal  in  Viditz  v.  G^Hagan  {y\  with 
regard  to  the  incapacity  to  consent  imposed  on  a  wife 
by  Austrian  law,  is  exactly  the  same  as  that  which 
determined  the  rule  of  the  English  common  law(^). 
And  attention  has  been  called  to  the  unsatisfactory 
state  of  the  authorities  with  respect  to  the  devolution, 
when  a  corporation  is  dissolved,  of  lands  of  which  it 
was  «eised  in  fee;  a  point  of  practical  importance 
owing  to  the  frequent  dissolution  of  companies  after 
being  wound  up  (a). 

In  dealing  with  the  subject  of  relative  disability  in 
equity  (J),  the  writer  has  put  forward  a  threefold  classi- 
fication in  preference  to  that  adopted  by  Mr.  Dart. 
In  connection  witli  the  discharge  of  the  contract,  he 
has  discussed  the  question,  whether  the  parties  are 
entitled  to  restitutio  in  integrum  where  a  contract 
partly  performed  is  discharged  by  mutual  assent  {c) ; 
he  has  also  examined  the  subject  of  discharge  for 
impossibility  of  performance  (r/).  Under  the  head  of 
the  remedies  for  breach  of  the  contract  (^),  he  has 
placed  first,  as  a  substantive  remedy  in  itself,  rescis- 


(sc)  P.  860  and  note  ( p).  (6)  Pp.  874  «j. 

(y)  1900,  2  Oh.  87.  (c)  P.  915. 

\z)  P.  851,  note  {q).  \d)  Pp.  916  sq, 

(a)  P.  870.  (e)  Pp.  947  sq. 
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sion  grounded  on  the  opposite  party's  breach  of  an 
essential  stipulation  in  the  agreement;  and  he  has 
maintained  (/)  that  in  this  case,  as  in  all  other  cases 
of  rescission,  the  rule  is  that  it  must  be  accompanied 
by  restitutio  in  integrum.  An  exception  however 
occurs  with  regard  to  a  deposit  paid  as  a  guarantee 
for  due  performance  of  the  contract;  and  it  is  con- 
tended (^),  in  opposition  to  the  ruling  of  Farwell,  J., 
in  Jackson  v.  De  Kadich  (A),  that  this  exception  equally 
exists,  where  the  deposit  has  been  paid  to  a  stake- 
holder. The  writer  has  particularly  dealt  with  the 
cases  of  re-sale  after  a  rescission  of  the  contract, 
under  an  express  power  of  re-sale (e),  and  after  an 
action  for  damages  for  breach  of  the  agreement  (A:). 
He  has  contended  (?)  that,  where  a  purchaser  can 
recover  substantial  damages  for  loss  of  his  bargain, 
he  cannot  aho  claim  to  be  recouped  his  expenses 
incurred  under  the  contract;  although  such  a  claim 
was  by  inadvertence  actually  allowed  in  Engel  \, 
Fitch  {m)y  and  was  admitted  in  Godwin  v.  Francis  [n). 
The  true  principle  appears  to  have  been  applied  by 
the  Court  of  Appeal  in  Day  v.  Singleton  {o)^  but  the 
head-note  to  that  case  does  not  correctly  represent 
the  effect  of  their  judgment.  The  writer  has  con- 
sidered (jp)  the  effect  of  a  judgment  for  damages  or 

(/)  P.  960.  {I)  P.  967. 

{g)  P.  951  and  note  (/).  \m)  L.  E.  4  Q.  B.  659. 

{h)   1904,  W.  N.  168.  (n)  L.  E.  5  0.  P.  295. 

(»)  P.  965—957.  (o)  1899,  2  Ch.  230. 

\k)  P.  976.  (p)  Pp.  967—973. 
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specific  performance  in  barring  the  alternative  remedy, 
and  the  effect  of  the  dismissal  of  a  chdm  for  specific 
performance  on  the  remedy  in  damages.  And  in 
examining  the  latter  remedy  lie  lias  given  (q)  an 
analysis  of  the  defences  which  are  available  to  an 
action  for  damages  for  breach  of  the  contract;  and 
has  added  (r)  a  summary  of  the  law  determining  the 
parties'  position,  where  one  of  the  signatories  to  the 
memorandum  professed  or  is  alleged  to  have  signed 
as  agent  for  another  person. 

In  discussing  the  remedy  by  suing  for  specific  per- 
formance of  the  contract  (5),  the  writer  has  made  no 
attempt  to  compile  a  manual  of  practice,  but  has 
confined  himself  to  endeavouring  to  ascertain  what 
are  the  essential  points  of  difference  between  this 
remedy  and  that  by  action  for  damages  at  law.  On 
the  other  hand,  in  describing  the  proceedings  by 
vendor  and  purchaser  summons  (/),  he  has  gone  into 
points  of  practice  ;  this  being  now  the  normal  remedy 
for  settling  disputes  on  any  conveyancing  points 
arising  out  of  the  contract.  The  chapter  on  the 
parties'  Remedies  concludes  with  an  account  of  the 
purchaser's  remedies  for  disturbance  after  comple- 
tion («/),  especially  under  covenants  for  title  (:i:);  and 
the  writer  has  especially  discussed  the  questions, 
whether  acts  not  affecting  the  title  or  possession  can 

(q)   P.  973.  {t)   Pp.  1015  eq. 

(r)  Pp.  976  aq.  (u)  ]^.  1026  sq. 

(«)  Pp.  987  sq.  (ar)  Pp.  1029  sq. 
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be  a  breach  of  a  covenant  for  quiet  enjoyment  (y), 
criticising  particularly  (^)  the  case  of  Sanderson  v. 
Mayor  of  Berwick-on-Tweed  (a),  and  what  is  the  true 
measure  of  damages  for  breach  of  the  various  cove- 
nants for  title  (A).  On  one  important  point  connected 
with  this  last  subject  he  regrets  to  find  his  opinion  in 
conflict  with  that  of  the  learned  author  and  editor  of 
Mayne  on  Damages  (c). 

One  of  the  main  causes  of  the  writer's  delav  in 
completing  this  volume  has  been  the  last  chapter  on 
the  Sale  of  Registered  Land,  which  has  far  exceeded 
its  estimated  limits.  He  has  nevertheless  tried  to  be 
as  brief  as  is  compatible  with  any  real  discussion  of 
this  very  complicated  and  difficult  branch  of  the  law. 
And,  although  the  subject  of  the  mortgage  of  regis- 
tered land  hardly  conies  within  the  scope  of  this 
treatise,  he  has  been  obliged  to  devote  some  pages  (J) 
to  its  discussion  in  order  to  explain  the  particular 
difficulties  now  attendant  on  the  sale,  followed  by  an 
immediate  mortgage,  of  registered  land(^)  and  un- 
registered land  situate  in  a  compulsory  registration 
district  (/).  Here  again  he  regrets  to  find  his  opinion 
conflicting  with  that  of  eminent  lawyers  on  important 
points  (^),  and  to  be  obliged   to   advise  against  the 


(y)  Pp.  1040—1042.  {d)  Pp.  1125-1133. 

(z)  P.  1041,  note  (e).  (e)  Pp.  1133—1135. 

(a)  13  a  B.  D.  547.  (/)  Pp.  1135  sq. 

(b)  Pp.  1046—1050.  (^)  See  pp.  1126,  note  (6),  1128, 

(c)  P.  1050  and  note  {k).  note  {k). 
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safety  of  a  very  convenient  course,  which  other  prac- 
titioners have  recommended  (A). 

The  writer's  criticism  contained  in  the  first 
volume  (e)  of  the  grounds  given  for  the  decision  of 
Swinfen  Eady,  J.,  and  the  Court  of  Appeal  in  Re 
Highett  and  Birdh  Contract  {k)  has  lately  been  justified 
by  the  explanation  of  that  case  given  by  Lord  Justice 
Romer  in  his  judgment  in  Re  Allen  and  DriscolVs 
Contract  {I). 

Mr.  Tselin  has  undertaken  the  whole  labour  of  cor- 
recting the  press  for  the  present  volume;  and  the  table 
of  contents,  general  index  and  index  of  cases  and 
statutes  are  also  his  work  entirely.  The  cases  cited  are 
indexed  under  the  defendants'  as  well  as  the  plaintiffs' 
names;  and  the  date  of  every  case  is  given  in  the 
index  wherever  it  can  be  ascertained.  Mr.  Iselin 
has  further  assisted  the  writer  by  furnishing  him 
with  many  useful  notes  for  the  preparation  of 
Chapter  XVII.  and  Chapter  XIX.,  sections  2  and  3. 

The  reader's  attention  is  particularly  directed  to  the 
Errata,  correcting  several  slips  which  escaped  notice 
on  the  publication  of  Vol.  I.,  and  to  the  Addenda, 
which  bring  the  first  volume  up  to  the  present  date, 
and  also  contain  a  few  revisions  of  its  text. 

7,  Stone  Butldings,  Lincoln's  Inn, 
\bth  December y  1906. 

{h)  See  p.  1135,  note  (n).  {k)  1902, 2  Ch.  214;  1903, 1  Ch.  287. 

(0  Pp.  354—356.  \l)  1904,  2  Ch.  226,  231. 
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ERRATA. 


Page  xxrif  line  7  from  bottom,  far  "  mortgagor  *'  read  mortgage. 

6,  n.  (to), /or  ThimUrley  read  ThimbUby. 
for  CotteriU  read  CoUereil. 

6,  n.  {x),  ^  for  "  656  "  read  658. 

7,  n.  (/),  )  for  Fierce  read  Feiree. 

7,  8,  n.  {ff)ffor  Jforean  read  ifor«0t«. 

17,  n.  («),  /or  Hawkttcorth  read  Hawkenrorih. 

for  Clark  read  C/^it. 
21,  n.  (^),/or  "622"  reorf  529. 
48,  n.  (it), /or  Jbr^  read  Fort. 
81,  n.  (y),  /or  "  c.  89  "  read  c.  87. 
85,  n.  {o)ffor  Graham  read  Hall. 

111,  n.  (O^/ov*  Sheddon  read  Shedden. 

112,  n.  (2), /or  ^&6o<  read  u4&^^ 
124,  n.  {e),for  Collier  read  Colly tr, 

,^/  1.      «  '  }  /^M'  **  vendor"  r^uf  pnrchaser. 
171,  line  8,    j  "^  *^ 

202,  linen,  <fe^''a8." 

270,  n.  (*),  for  Tywn  read  7Vmo». 

271,  n.  (h)f  for  Roberts  v.  Gordon  read  J?^  Gordon, 
274,  n.  (*),/or  **c.  32"  rrorf  c.  63. 

285,  n.  (r)^for  SouUy  read  Sonley. 
293,  n.  (it),  for  "  c.  46  "  read  c.  38. 

346,  n.  {y)tfor  Farrer  v    Farrergy  Ltd,  read  Farrar  v.  Farrars,  Ltd 
379,  line  6,  /or  <*  grantor  "  r^i^  grantee. 
387,  lines  1,  5,  /or  "  Act "  read  act. 
395,  line  4,  for  *  <  afisessor  "  read  aasnror. 
W. — II.  C 


XXXiy  EBBATA, 

Page  401,  Une  20  from  bottom, /or  <<  56  &  57  Viot."  read  55  &  56  Vict. 
404,  n.  {e),/or  Southtea  read  South  Sea. 
416,  line  16, /or  «  1851 "  r$ad  1852. 
422,  n.  {e),for  Radeliffe  read  Batcliffe. 


1,  n.  («),  I         ^^^.^  ^^^^  OoUyer, 

2,  n.  W,  )  •'  "^ 


431,  n.  W, 
432 


467,  n.  (»),  /or  Farter  read  Farrar, 
476,  n.  {e)yfor  ''oomits'*  r^iJ  events. 
501,  first  line,  for  «  vendor  **  read  purchaser. 
507,  n.  («),  for  Weeks  read  Weekes, 
584,  line  6,  /or  <*  covenantor  "  read  covenantee. 
591,  n.  {I)  J  for  Monk  read  Mouie. 
for  ''  172**  read  IZ2. 
628,  n.  (^),  for  "  c.  16  •'  read  c.  116. 
718,  line  14, /or  «  Tottenham  *'  rAiJ  Teddington. 

760,  n.  («},  at  bottom  of  page,  before  ** railway*'  inaert  a. 

761,  n.  {b),for  "  23  Beav."  r«irf  22  Beav. 
1 108,  n.  ( p),  for  "  154  *•  read  264. 


Nom.-— Theee  have  been  corrected  in  the  Third  Impreiviion  of  Volume  I. 
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ADDENDA  TO  VOLS.  I.  AND  H. 


*» 


Fkge  6,  n.  (t),  add  "  Lavery  y.  Purtell^  39  Gh.  D.  508,  518.** 

12,  n.  0),  Atf  at  end  '*Diekifum  y.  Barrow,  1904,  2  Ch.  339,  334.'* 
54,  n.  (ff),  aM  '*Qe&Be  Jaekton  and  EadmU  Omiract,  1905,  1  Gh.  603.' 

85,  last  line  bat  fiye,  after  "title,**  add  a  note  refening  to  Me  Nitbet  and 

Fotti  OotUraet,  1905,  1  Ch.  891,  401. 
97,  n.  (g),  add  '<  Clippems  Oil  Co.  y.  Edinburgh,  ^.  TrmUei,  1904,  A.  G. 

64,  69;  Heath  y.  Deane,  1905,  2  Gh.  86,  93.*' 
100,  n.  (s),  aM  "  As  to  what  Is  a  poUio  doonment,  see  Mereer  y.  Deime, 

1904,  2  Gh.  534 ;  1905,  2  Gh.  538.*' 
122,  n.  C;),  add  *'Moulton  y.  Edmonds,  1  Be  G.  F.  ft  J.  246,  251.'* 

124,  n.  («),  add*' Be  Goodrich,  1904,  P.  138.** 

125,  n.  (J),  add  "  As  to  the  presiunption  of  marriage,  see  Be  Shephard, 
1904,  1  Gh.  456,  and  oases  there  cited.*' 

127,  n.  (y),  add  '^MouUon  y.  Edmonds,  1  De  G.  F.  &  J.  246,  248." 

148,  n.  (d),  add  "Be  Jaekton  and Saden^e  Contract,  1905,  1  Gh.  603." 
163,  n.  (o),  add  **  Hume  y.  Bbeoek,  L.  B.  1  Gh.  379,  385." 
173,  n.  {e),  add  '*  Berwick  y.  Price,  1905,  1  Gh.  632." 
179,  n.  (o),  add  ''Pepin  y.  Bruyhre,  1902,  1  Gh.  24." 

192,  n.  (»),  add  *<  When  an  administrator  is  appointed,  his  title  relates 

back  to  the  death  ;  Be  Pryw,  1904,  P.  301." 
192,  n.  (o),  aid  "There  is  no  right  of  retainer  out  of  real  estate;  Be 

Wiiliams,  1904,  1  Gh.  52." 
194,  n.  (/),  add  *'  So  held,  Kemp  y.  Inland  Bevmue  Commrs.,  1905, 1  K.  B. 

581,  deciding  that  no  stamp  is  necessary  where  the  assent  is  given  in 

writing  not  nnder  seaL" 
197,  n.  (t),  add  "  now  reported,  1903,  2  Ch.  588." 

212,  n.  («),  add  "affirmed,  1904,  1  K.  B.  762  ;  1905,  A.  G.  406." 

216,  n.  C;),  add  "  Be  BepingUm,  1904,  1  Ch.  811,  814." 

217,  n.  (k),  add  "affirmed,  1905,  A.  G.  406." 

217,  n.  (m),  add  "  But  see  2  Dart,  V.  &  P.  667 ;  Davidson,  Preo.  Conv., 
vol.  2,  pt.  1,  pp.  253,  n.,  313,  n.,  4th  ed. ;  Davidson's  Concise 
Precedents,  175,  n.,  18th  ed." 

224,  n.  (z),  add  "  A.-O,  v.  Montagu,  reversed,  1904,  A.  C.  316." 

c2 
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Page  225,  n.  (/),  add  *'A.-G,  v.  Murray,  1904,  1  K.  B.  165 ;  A.-G.  ▼.  Leth- 
bridge,  1905,  2  E.  B.  323." 

227,  n.  (q),  add  **A.'G,  ▼.  Zondetborough,  1905,  1  E.  B.  98." 

232,  n.  (o),  add ''Be  BoUon  Estates  Act,  1863,  1904,  2  Ch.  289.." 

232,  n.  (p),  add  "  Suoh  setUement  estate  duty  does  not  come  under  the 
head  of  teetamentaiy  ezpenfles ;  Be  King,  1904, 1  Ch.  363.  And  see 
Be  Cayley,  1904,  2  Ch.  781 ;  Be  TurrifniU,  1905,  1  Ch.  726." 

235,  n.  (^),  <KJ<f  « See  Lwd  Advocate  v  Moray,  1905,  A.  C.  531,  539; 
Be  Eole,  1905,  2  Ch.  384." 

245,  n.  {g),  add '' A,'Q.  y.  Londesborough,  1905,  1  E.  B.  98." 

247,  n.  (p),  add  "  A.-O.  ▼.  Montagu,  reveraed,  1904,  A.  C.  316." 

248,  n.  {x),  add**  So  held,  Lord  Advocate  y.  Moray,  1905,  A.  C.  531,  539." 

256,  n.  (r),  add  "Bee  Be  Loveridge,  1904,  1  Ch.  518." 

257,  n.  («),  add*' Be  VaUetort,  ^.  Laundry  Co.,  1903,  2  Ch.  654,  659  «;." 

259,  n.  {e),  add  '<  And  see  Be  Vailetort,  ^.  Laundry  Co.,  1903,  2  Ch.  654, 
663." 

260,  n.  {e),        |  ^^  ,» Berwick  v.  Price,  1905,  1  Ch.  632." 
266,  nn.  (»,/),) 

268,  n.  {t),  add  "  Carlyon  y,  Truscott,  L.  R.  20  Eq.  348." 

277,  mi.  (m,  o),  add  "See  9:1bo  Be  Ware,  1892,  1  Ch.  344,  347  ;  Be  A.  B,, 
1899,  W.  N.  233." 

281,  n.  (m),  Ai(f  *' J^tf  Smith,  1904,  1  Ch.  139." 

282,  n.  (o),  aU  *'  Ab  to  the  effect  of  a  disclaimer  by  all  the  trustees  or 
the  only  trustee,  see  Mallott  v.  Wihon,  1903,  2  Ch.  494." 

289,  n.  (i),  add  "Be  Smith,  1904,  1  Ch.  139." 

297,  n.  {d).  Be  Jenkins  and  BandaWs  Contract  is  now  reported,  1903, 

2  Ch.  362. 
301,  n.  (y),  add  "  Kurrell  v.  Littlefohn,  1904,  1  Ch.  689." 

303,  n.  (d),  add  "Be  Scholejleld,  1905,  2  Ch.  408." 

308,  n.  {e),  add  "  Pease  y.  Courtney,  1904,  2  Ch.  503." 

316,  last  line  but  one,  after  "  deeds  "  add  a  note  referring  to  Be  Philli' 
moreU  Estate,  1904,  2  Ch.  460 ;  J^  Marshall's  Settlement,  1905,  2  Ch. 
825. 

318,  n.  (u),  add  "Be  CouWs  Settled BstaUs,  1905,  1  Ch.  712." 

819,  n.  (aa),  \  add  *'So  held.  Be  Wimbome  and  Broume*s  Contract,  1904, 
322,  n.  (it),   1      1  Ch.  537." 

335,  n.  («),  add  "  BurreU  y.  Littlejohn,  1904,  1  Ch.  689." 

338,  n.  (/),  add  "  If,  howeyer,  after  such  a  release  any  other  interests 
created  by  or  under  the  settlement  should  remain  outstanding,  it  is 
thought  that  the  powers  of  the  tenant  for  life  would  not  be  extin- 
gfuished ;  see  Be  Wimbome  and  Browne's  Contract,  1904,  1  Ch.  537 ; 
Be  Phillimore's  Estate,  1904,  2  Ch.  460;  Be  MarshaWs  SeUlement, 
1906,  2  Ch.  325." 
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Page  345,  n.  (x),  Hodton  ▼.  Beam  is  now  reported,  1903,  2  Ch.  647. 

363,  n.  (a),  add  "  8.  C,  nom.  Fryer  v.  Ewart,  1902,  A.  0.  187." 

354,  n.  («),  a(U  *'  See  now  /i^r  Bomer,  L.  J.,  Bb  Allen  and  LriaoolTs 

Contract,  1904,  2  Gh.  226." 
360,  n.  (A),  ikM  <*  See  iS^  Sparkle  Lease,  1905,  1  Gh.  456." 

369,  n.  (A),  odtf  <<  Cii^to/  onef  Counties  Bank,  Ltd.  y.  JKAodlM,  1903,  1  Gh. 

631,  654." 
371,  n.  iq),  iubalUute  "Land  Transfer  Rules  (1903),  69." 

371,  n.  (r), /or '*  Land  Transfer  Rulee  (June,  1899),  r.  60,"  subetituie 
'*  Land  Transfer  Rules  (1903),  70  "  ;  and  for  **  Land  Transfer  Rules, 
1898,  Nob.  43—67,"  substitute  "Land  Transfer  Rules  (1903), 
60—67." 

373,  n.  {x),  <uitf  <*  See  also  pp.  646,  1074—1081,  below." 

384,  n.  (o),  add  «  James  v.  Salter,  3  Bing.  N.  G.  544  ;  Irish  Land  Com- 
mission y.  Grant,  10  App.  Gas.  14,  26,  27 ;  Howitt  y.  Harrington, 
1893,  2  Gh.  497,  504,  607." 

386,  line  13,  for  '<  Gentral  Office  of  Supreme  Gourt "  read  «  Officd  of 
Land  Registzy." 

386,  n.  {d),  add  '*  Stat.  63  &  64  Viot.  c.  26,  s.  21,  and  Order  thereunder, 
W.  N.,  18ih  Aug.  1900." 

402,  n.  {q),  add  ''And  the  Acts  consolidated  may  be  referred  to  as  a 
guide  to  the  meaning  of  the  consolidating  enaotment,  if  ambiguous  ; 
M.  y.  Abrahams,  1904,  2  K,  B.  859." 

405,  n.  (t),  add  **A,'0,  v.  National  Epileptic  Hospital,  1904,  2  Gh.  252." 

405,  n.  {l),add'm  paragraph  (2)  **aeeJteDod's  ChuHty,  1905, 1  Gh.  442." 

410,  n.  (e),  add  "See  Wray  y.  Wray,  1906,  2  Gh.  349,  362." 

413,  n.  (x),  add  **IaSe  Bourne,  1906,  1  Gh.  113,  it  was  held  by  Farwell, 
J.,  that,  where  articles  of  partnership  provide  for  the  purchase  by 
the  surviying  partner  of  the  share  of  a  deceased  partner,  an  equitable 
mortgage  made  by  the  surviving  partner,  who  continued  to  carry  on 
the  business,  by  deposit  of  the  title  deeds  of  land,  which  had  belonged 
to  the  firm,  to  secure  his  own  private  debt,  took  priority  over  the  lien 
of  the  deceased  partner's  executors  for  the  unpaid  purchase  money. 
This  was  so  decided  on  the  authority  of  Be  Lanymead*s  Trusts  (20  Beav. 
20;  7  De  G.  M.  &  O.  363),  deciding  that  a  surviving  partner  has 
authority  to  mortg^age  a  policy  of  life  assurance  forming  part  of  the 
assets  of  the  partnership  to  raise  money  to  pay  the  debts  of  the  firm, 
and  the  mortgagee  is  not  concerned  to  see  or  enquire  as  to  the  appli- 
cation of  the  mortgage  money.  As  it  appears  that  each  partner  has 
authority  during  the  continuance  of  the  partnership  to  make  an 
equitable  mortgage  of  any  land  belonging  to  the  partnership  to  raise 
money  for  the  purposes  of  the  business  of  the  firm,  it  seems  that  no 
fault  can  be  found  with  the  actual  decision  in  Be  Bourne  ;  since  the 
authority  of  each  partner  to  bind  the  firm  continues  after  the  disso- 
lution of  the  partnership,  so  far  as  may  be  necessary  to  wind  up  the 
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affairs  thereof.  (See  above,  Vol.  I. ,  pp.  4 1 2,  4 1 3 .)  Bat  the  reporter  of 
the  case  of  ^  Bourne  has  prefaoed  it  with  the  head  note  '  A  scuTiving 
partner  can  mortgage  or  sell  partnership  real  estate  for  the  purposes 
of  the  business,  and  the  mortgagee  or  jmrehas&r  is  not  concerned  to 
see  to  the  application  of  the  money  unless  he  has  notice  that  it  is 
going  to  be  used  for  an  improper  purpose.'  No  such  general  propo- 
sition is  laid  down  in  the  judgment ;  and  it  is  submitted  that  the 
decision  in  this  case  is  no  authority  for  the  statement  in  the  head  note 
as  regards  the  sale  by  a  surviving  partner  of  partnership  real  estate. 
It  does  not  appear  that  one  partner  has  authority  during  the  con- 
tinuance of  the  partnership  to  sell  real  estate  belonging  to  the 
partnership,  except  where  the  ordinary  business  of  the  firm  is  to  sell 
land ;  and  there  is  therefore  a  difficulty  about  the  sale  by  a  surviving 
partner  of  partnership  real  estate,  which  does  not  occur  in  the  case 
of  an  equitable  mortgage.  (See  above,  Vol.  I.,  pp.  412,  413 ;  and 
Butehart  v.  Dresser,  10  Hare,  453,  456,  4  De  Q.  M.  &  G.  542,  544 ; 
West  of  Englattd,  ^.  Bank  v.  Mwrehj  23  Ch.  D.  138,  which  were  not 
cited  in  Re  Boume.y* 

Page  420,  n.  {x),  add  a  reference  to  Cave  v.  Cave,  15  Oh.  D.  639. 

420,  line  6,  qfter  **  hands  {x)  ,*'  insert  **  And  after  completion  of  the  con- 
tract by  conveyance  and  payment  of  the  purchase -money,  he  remains 
subject  to  such  of  these  prior  equities  as  amount  to  an  interest  in  the 
land,  in  distinction  from  a  bare  right  of  suit  {xx), 

'*{xx)  See  Cave  v.  Coife,  U  Gh.  D.  639,  645^649.  To  a  bare  right 
of  suit  in  equity,  such  as  a  claim  to  set  aside  a  conveyance  for  fraud, 
he  could,  after  payment  of  the  price,  plead  purchase  for  value  with- 
out notice  of  the  equity ;  eee  S.  C. ;  below,  p.  674  and  n.  (a).'* 

427,  n.  (a),  add  ''  now  reported,  1903,  2  Gh.  539.*' 

436,  n.  (0,  add^'Qee  Bateman  v.  Hunt,  1904,  2  K.  B.  530." 

440,  n.  (0,  add  ''Be  Stuehy,  1906,  1  Oh.  67,  78." 

448,  n.  (g),  j 

449,  n.  (q)y  I  add  "  Flews  v.  Samuel,  1904,  1  Ch.  464." 
453,  n.  (p), ) 

4.35,  n.  {c),  add ''See  Be  Allen  and  DriaeolCs  Contract,  1904,  2  Oh.  226  ; 
MiUard  v.  Balby,  ^c.  Council,  1905,  1  E.  B.  60 ;  Bast  Sam  Goufwil  v. 
Aylett,  1905,  2  K.  B.  22." 

466,  n.  (a),  add  **now  reported,  1903,  2  Oh.  583." 

468,  n.  {p),  a<^  references  to  Bruner  v.  Moore,  1904,  1  Oh.  305 ;  Woodall 
V.  Clifton,  1905,  2  Oh.  257. 

474,  n.  (q),  add  "now  reported,  1903,  2  Oh.  583." 

475,  n.  (y),  add"  Be  Fraser,  1904,  1  Oh.  726." 

478,  n.  (0,  add  "Be  Guedalla,  1905,  2  Oh.  331." 

478,  nn.  (n,  o),  add  "  Levy  v.  Stogdon,  1898, 1  Oh.  478,  483,  484,  afErmed, 
1899,  1  Oh.  5." 
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Page  478,  n.  [p),  add  «  J>ryy.  Stogdon,  nbi  sap. ;  Re  Rett,  1904»  2  K.  B.  769, 
777,  781,  787,  affinned,  mm.  Clough  v.  Samwl,  1905,  A.  C.  442." 
479,  n.  (m),  add''^f»Ba  Cohen,  1905,  2  K.  B,  704.*' 

485,  n.  (t),  add  **  Dam  v.  Po^i^f,  1905,  2  K.  B.  528,  630." 

492,  n.  (^),  <u2(j  a  referenoe  to  Re  Broume,  1894,  3  Gh.  412. 

501,  n.  (s),  add  *<  affinned,  1903,  A.  C.  414." 

629,  n.  («),  add  "  Combreok,  %c,  Co,  v.  Xair  Debmture  Corpn.,  1904,  1  Ch. 
103  ;  lUingtcortk  ▼.  Houldsworth,  1904,  A.  C.  355." 

537,  n.  (<;),  a<2(;  *'  See  i?<?  ^/Am  ax^f  DrUeolTs  Contract,  1904,  1  Gh.  493, 
2  Ch.  226." 

538,  n.  {g),  and  **  Oat  Light  and  Coke  Co.  y.  Cannon  Brewery  Co.,  rerene^f 
1904,  A.  0.  331." 

640,  n.  (0,  add  '*  Seddon  y.  North  Eastern  Salt  Co.,  1906,  1  Ch.  326." 

658,  n.  (m),  add  ''Mellor  v.  Walmesley,  1905,  2  Ch.  164." 

666,  n.  (h),  add  ''Ray  y.  Eazeldine,  1904,  2  Ch.  17." 

568,  n.  (A),  add  "  ^r«i<  »^«»<mi  Ry.  Co.  v.  FmA^-,  1906,  1  Ch.  316." 
675,  n.  (i#),  add  ''Re  Irwin,  1904,  2  Ch.  752." 

675,  n.  {z),  add  "Re  Tringham'e  TrtuU,  1904,  2  Ch.  487 ;  Re  Irwin,  ib. 
752,  764 ;  Ra  Oliver'e  Settlement,  1905,  1  Ch.  191  ;  Mmfirming  the 
statement  in  the  text." 

584,  instead  of  the  last  paragraph,  itieert  "li  on  a  oonyeyance  of  land 
ooyenants  for  title,  express  or  statutory,  be  obtained  by  fraud,  the 
coyenantor  may  well  plead  the  fraud,  in  ayoidanoe  of  the  contract, 
in  any  action  brought  against  him  on  the  ooyenants  by  the  original 
ooyenantee.  But  if  the  coyenantee  assign  oyer  his  estate  in  the  land 
to  a  purchaser  for  yalue  without  notice  of  the  fraud,  the  assignee 
will  be  entitled,  as  such,  to  enforce  the  coyenants ;  and  the  coyenantor 
will  no  longer  be  enabled  to  set  up  the  plea  of  fraud  (e), 

"  {e)  David  y.  Sahin,  1893,  1  Ch.  623,  oyerruling  the  dictum  to  the 
contrary  in  Onward  Building  Society  y.  Smithson,  1893,  1  Ch.  1,  13 ; 
see  below,  pp.  1053,  1054." 

691,  n.  (*),  add  "Bee  Karris  y.  Boots,  1904,  2  Ch.  376." 

593,  n.  (Of  odd  "  The  opinion  maintained  in  the  text  is  now  confirmed ; 

Re  Foole  and  Clarke's  Contract,  1904,  2  Ch.  173." 
596,  n.  [c),  add  "  Aboye,  p.  216 ;  2  Dart,  V.  &  P.  668  ;  Re  RepingUm, 

1904,  1  Ch.  811,  814." 
616,  n.  \q),  add  "  Rimtner  y.  Webster,  1902,  2  Ch.  162,  173,  174." 
619,  last  line  but  three,  after  **  instrument "  add  a  reference  to  Under ^ 

ground,  ^.  Co,  y.  Inland  Revenue  Commrs.,  1905,  1  K.  B.  174." 

644,  n.  (o),  add  **But  consider  Re  Jackson  and  Baden's  Contract,  1906, 
1  Ch.  603." 

667,  n.  {e),  add  at  end  "  Edmunds  y.  Edmunds,  1904,  P.  362." 

668,  n.  {i),addtk  reference  to  Re  Hublmck,  1905,  P.  129. 

676,  n.  [b),  add  "  Re  Palmer's,  ^.  Co.,  1904,  2  Ch.  743." 
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Pfcge  681,  n.  (g),  add  ''Spoor  y.  Green,  L.  B.  9  Ex.  99,  ia9." 

684,  n.  (0,  add  ''Seddony,  Xorth  Eastern  Salt  Co,,  1905,  1  Ch.  326,  334, 

386.*' 
694,  n.  (r),  add  "  JFood  v.  Scarth,  2  K.  &  J.  33." 

694,  n.  («),  add  '' Rudd  v.  Laseellst,  1900,  1  Ch.  815,  820." 

697,  n.  (A),  add ''Be  Boberte,  1905,  1  Ch.  704." 

699,  n.  («},  add  a  referenee  to  Be  Hnbbucky  1905,  P.  129. 

720,  n.  (A),  add  "Be  Tringham'e  Tnute,  1904,  2  Ch.  487,  495." 

726,  n.  (m),  add  "  ElUtiger  v.  Mutual,  ^<?.,  1906,  1  K.  B.  31." 

731,  n.  («),  I  <^  «« seddon  v.  North  Easterti  Salt  Co.,  1905,  1  Ch.  326." 

732,  n.  (A),  / 

732,  n.  (rf),  add  "  Wauton  v.  Coppard,  1899,  1  Ch.  92." 

735,  n.  (/),  addvitst  Ex  parte  Whittaker,  "Be  Eattgate,  1905,  1  K.  B. 
465." 

737,  n.  (q),  add  "  Wauton  v.  Coppard,  1899,  1  Ch.  92." 

738,  n.  (a),  add  "Nash  v.  CaUhorpe,  1906,  2  Ch.  237." 

741,  n.  (r),  add  "  See  Buben  y.  Great  Fingall  Oonsol.,  Ltd,,  now  reported, 
1904,  2  K.  B.  712,  725,  731." 

744,  line  11,  qfter  " oonsent ''  add  a  note :  "See  Be  Ware  and  O'More's 
Contract,  1901,  1  Ch.  93,  where  the  contract  was  rescinded  in  a 
vendor  and  purchaser  susunons,  a  proceeding  in  which  there  is 
no  jurisdiction  to  rescind  for  misrepresentation  as  such;  below, 
p.  746,  n.  (*)." 

745,  nn*.  {q,  u),  add  "Seddonr,  North  Eastern  Salt  Co,,  1905,  1  Ch.  326." 

746,  nn.  {t,  x),  add  "Law  v.  Law,  1905,  1  Ch.  140,  158,  159." 

746,  n.  (z),  add  "  See,  however,  as  to  the  rule  of  equity  giving  com- 
pensation for  deterioration,  Lagunas,  fe.  v.  Lagunas,  ^.,  1899,  2  Ch. 
392,  438,  456." 

747,  n.  (/),  add  "  Fttzroy  v.  Cave,  1905,  2  K.  B.  364,  371." 

748,  n.  (»),  add  "Be  Eastgate,  1905,  1  K.  B.  465." 

760,  n.  (»),  add"  Be  Rare  and  0' Mare's  Contract,  1901,  1  Ch.  93,  97." 

754,  nn.  {d,  I),  add  "  Buben  v.  Great  Fingall  Consol.,  Ltd.,  now  reported, 
1904,  2  K.  B.  712." 

761,  n.  (e),  add  "  LuddyU  Trustee  v.  Peard,  33  Ch.  D.  500,  517-^20." 

778,  n.  (e),  add  "BeeHertnann  v.  Oharlesworth,  1906,  2  K.  B.  123." 

779,  n.  (A),  add  "  Finek  v.  Tranter,  1906,  1  K.  B.  427  ;  and  see  Seymour 
v.  Pickett,  ib.  715." 

790,  n.  (A),  add  *'  Except  wills  of  personalty  made  by  infant  soldiers  on 
aotiye  service,  or  infant  sailors  at  sea  ;  i2^  Farquhar,  4  Notes  of  Cases, 
651,  652  ;  Be  McMurdo,  L.  R.  1  P.  &  D.  640." 

793,  n.  (e),  add  "  not  applying  to  infant  married  women  ;  sect.  61  (I)." 

798,  n.  (/),  add  "Be  Sparrow's  Settled  Estate,  1892,  1  Ch.  412." 
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Page  794,  n.  {q),  add ''Re  Clabbon,  1904,  2  Ch.  465.** 

797,  n.  [d),  add  *'  And  see  Se  Jieia,  1904,  2  E.  B.  769,  as  to  the  nature 

of  this  kind  of  oontraot.'* 
801,  n.  (A-)>  odd  a  reference  to  J>aily  'Ttlegrapk  Co.  v.  McLattgKlin^  1904, 

A.  C.  776 ;  Re  Walker;  1905,  1  Oh.  160. 
808,  n.  (/),  add  *'  Seeas  to  a  power  to  appoint  among  children.  Re  A.^ 

1904,  2  Ch.  828 ;  and  as  to  the  release  of  a  power,  Re  Hint,  1892, 
W.  N.  177  ;  Re  Rose,  1904,  2  Ch.  348." 

825,  Ik.  {a),  add  ''  Re  Crawford's  Settlement,  1905,  1  Ch.  11.'' 

830,  n.  (k),  add  '*  Surman  v.  Wharton,  1891,  1  Q.  B.  491  (deciding  the 
point)." 

837,  n.  (e),  |  ^^  ^t  end  "  BoHtho  v.  Oidle^,  1905,  A.  C.  98." 
842,  n.  (fft),  ) 

844,  n.  (t),add,  ''PawleyY.  Pawley,   1905,   1  Ch.  593;  JJresel  v.   EUis, 

1905,  1  K.  B.  674." 

854,  n.  (r),  add  **  Re  Thompson's  iiettU-tttcnt  Trtuts,  1905,  1  Ch.  229,  232." 

857,  n.  {k),  add  **  And  see  Re  David  Payne  ^  Co.,  Ltd.,  1904,  2  Ch.  608." 

871,  nn.  {b,  c),  add  '*  Re  Kiyrr,  fe.  Co.,  now  reported  mm.  Re  Taylor's 
Agreement  Trusts,  1904,  2  Ch.  737,  741.  And  see  Re  Riehard 
MiUs,  Ltd.,  1905,  W.  N.  36." 

873,  nn.  (o,  p),  add  "  Clay  v.  Rt^ord,  5  De  G.  &  S.  768,  780." 

885,  n.  (y),  add  *' Re  TF.  Tasker  %  Sons,  Ltd.,  1905,  2  Ch.  687." 

916,  n.  (b),  I  ^^^^^  ^   Cmtchley  has  been  affirmed,  1906,  A.  0.  7. 

917,  n.  [0),  ) 

925,  n.  (A),  add  '*  Re  Stucley,  1906,  1  Ch.  67,  79." 

939,  nn.  (A,  i),  \add  ''And  see  Braithtoaite  v.  Foreign  Hardwood   Co., 

940,  n.  (r),         J      1905,  2  K.  B.  643." 

943,  n.  {p),  add  '*  Re  Stucley,  1906,  1  Ch.  67,  81." 
994,  n.  (o),  add  **Molyneux  v.  Riehard,  1906,  1  Ch.  34." 
1039,  n.  (0,  add  «  Williams  v.  Gabriel,  1906,  1  E.  B.  155." 

1108,  n.  (p),  add  '*  This  is  expreeslj  provided  for  bj  8tat.  38  &  39  Vict, 
o.  87,  8.  30." 


w.— u. 
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CHAPTER  XIIL 

OF  MISTAKE. 

^  1.  Of  Mistake  as  precluding  true  Consent. 
§  2.  Of  Mistake  in  the  expression  of  Consent, 
and  its  liectification. 


In  the  previous  port  of  this  book  the  normal  course  of 
a  contract  for  the  sale  of  land  has  been  traced  from  its 
formation  down  to  its  completion.  We  will  now  treat 
of  the  avoidance  of  the  contract.  This  may  take  place 
either  because  the  consent  of  a  party  thereto  is  in  some 
way  impeachable,  as  on  the  ground  of  mistake,  fraud, 
misrepresentation,  duress  or  undue  influence ;  or  because 
the  contract  is  tainted  with  illegality ;  or  because  the 
parties  or  one  of  them  are  or  is  not  of  full  capacity  to 
buy  or  sell  land  (a).  We  will  consider  these  grounds 
of  avoiding  the  contract  in  the  order  in  which  they  are 
named.    And  first,  of  Mistake. 

§  1. — 0/ Mistake  as  precluding  true  Consent. 

We  have  seen  (b)  that,  in  order  to  make  a  valid 
contract,  it  is  necessary  that  there  should  be  true,  full 

(a)  AboTe,  pp.  1,2.  {b)  Above,  p.  2. 
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and  free  oonsent  of  the  parties ;  that  is,  consent  nnim- 
peaohable  as  having  been  induced  by  mistake,  mis- 
representation, fraud,  duress  or  undue  influence.  In 
dealing  with  mistiike,  as  the  cause  of  the  want  of 
consent,  let  us  first  eliminate  the  case  where  the  parties 
are  really  agreed  but  there  ia  an  error  in  the  expression 
of  their  consent.  In  that  case  the  error  may  generally 
be  rectified.  And  we  will  discuss  the  subject  of  mistake 
as  a  groxmd  for  the  rectification  of  the  agreement,  after 
we  have  considered  it  as  giving  rise  to  a  claim  for 
obtaining  the  avoidance  or  resisting  the  specific  per- 
formance of  the  contract. 


Where  the 
contract  is 
impeachable 
for  muitake, 
mifirepreseii- 
tition,  fraud, 
&c.,  there  is 
always  an 
apparent 
consent. 

No  real 
assent  in  the 
case  of 
niii*take. 


In  the  case  of 
misrepresen- 
tation, fraad, 
&c.,  there  is 
real  consent 
induced  by 
belief  in  non- 
existent facts 
or  by  coercive 
inflaence. 


Now  in  all  cases  where  the  validity  of  a  contract  is 
impeachable  on  the  ground  of  mistake,  misrepresenta- 
tioD,  fraud,  duress  or  undue  influence,  there  is  an 
apparent  consent  of  the  parties.  At  first  sight,  their 
minds  are  met.  But  the  case  of  mistake  appears  to 
di£Per  from  the  other  grounds  above  mentioned  for 
setting  aside  the  contract  in  this,  that  where  there  is 
mistake  there  never  has  been  an  intention  common  to 
both  parties — the  one  has  never  given  any  real  assent 
to  what  has  been  proposed  by  the  other.  Apparently, 
the  one  did  an  act  which  amounted  in  the  law  to 
contract :  but  his  mind  did  not  accompany  his  overt  act ; 
he  never  intended  to  do  what,  to  all  outwai'd  appear- 
ance, he  did.  But  in  the  case  of  misrepresentation, 
fraud,  duress  or  undue  influence,  a  consent,  which  is  to 
a  certain  extent  a  true  consent,  accompanies  the  act, 
which  is  outwardly  manifested.  The  party  misled  by 
misrepresentation  or  fraud,  or  coerced  or  influenced, 
really  means  to  agree  with  the  other  in  the  terms 
expressed ;  he  truly  intends  to  contract :  only  he  would 
not  have  been  willing  to  do  so,  if  he  had  known  the 
truth  with  regard  to  the  fact,  as  to  which  he  was  misled 
by  the  other,  either  innocently  or  fraudulently,  or  if  he 
had  not  been  forced  or  influenced.    The  consequence  of 
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this  distinction  ia  very  marked.     Contracts  induced  by  Mistake 
any  mistake,  which  the  mistaken  party  is  not  estopped  contract  yoid 
from  asserting,  are  altogether  void  from  the  beginning;  ^^  *^® 
there  never  has  been  from  the  outset  any  agreement  '  " 

between  the  parties.     But  contracts  induced  by  mis-  Gontracta 
representation,  fraud,   &c.,  are  voidable  only.      This  mia^^re^. 
contrast  is  perhaps  best  illustrated  in  the  case  of  nego-  tation,fraufl, 
tiable  instruments.     A  bill  of  exchange  or  promissory  able  only. 
note,  which  was   given   or  made  by  some   averrable 
mistake,  excluding  true  consent,  is  void,  and  is  there- 
fore of  no  more  avail  in  the  hands  of  a  holder  in  due 
course  than  a  forged  bill  or  note  (e).     But  a  bill  or  note 
procured  to  be  made  by  fraud,  though  voidable  by  the 
giver  or  maker  as  against  the  party  who  misled  him,  is 
valid  in  the  hands  of  a  holder  in  due  course,  against 
whom  the  plea  of  fraud  cannot  prevail  (d). 

With  regard  to  mistake  as  a  ground  for  avoiding  a  The  rule  ia 
contract  altogether,  the  rule  of  the  common  law  appears  owing  to 
to  be  that,  in  order  to  make  a  valid  contract,  there  must  "^atake  the 

,  ..  .  parties  mindH 

be  true  consent  of  the  parties ;  so  that,  where  owmg  to  are  not  at  one. 
a  mistake  the  parties'  minds  are  not  at  one,  the  contract  co^act"^ 
is  void;  that  is  to  say,  there  is  no  agreement  at  all  {e). 


(e)  Fotter  y.  Maekinnon^  L.  R. 
4  C.  P.  704  ;  Lewis  v.  Clay,  67 
L.  J.  Q.  B.  224.  As  to  forged 
instrument4,  sec  next  Chapter. 
{  1,  at  end. 

{d)  Stat.  45  &  46  Vict.  o.  61, 
88.  29,  30,  38  ;  Tatam  v.  Haslar, 
23  Q.  B.  D.  345  ;  Clutton  v.  Mten- 
borough,  1895,  2  Q.  B.  306,  707 ; 
1897,  A.  C.  90. 

{e)  Smith  v.  Hughes,  L.  R.  6 
Q.  B.  597,  607,  609 ;  Benjamin 
on  Sale,  42,  2nd  ed.  The  same 
rule  appears  to  hold  good  as  re- 
gards the  conveyance  of  any 
property  ;  if  there  be  no  true 
assent  of  the  parties  in  parting 
ivith  and  accepting  the  thing 
assured,  the  conveyance  is  void. 
But  as  regards  the  conveyance  of 


lands  or  goods,  this  rule  is  sub- 
ject to  the  qualification  that  the 
aPACTit  of  the  a'ienee  Ih  presumed 
until  the  contrary  be  shown,  and 
in  ihe  meantime  lif  the  convey- 
ance weie  duly  made  in  acooid- 
an"e  with  the  forms  prescribed  by 
law)  the  alienor  is  estopped  from 
disputing  the  assurance.  Thus 
if  one  disclaim  a  conveyance  of 
lands  or  goods  made  to  him,  the 
convevanco  is  thenceforth  void 
as  from  the  time  of  it;*  execution : 
but  until  disclaimer  the  estate  or 
property  passes  to  the  alienee. 
See  Bract,  fo.  lob,  16 :  Y.  B. 
7  Edw.  IV.  20  (pi.  21),  29  (pi.  14) ; 
Thoroughgood* s  case,  2  Rep.  9  ; 
Butler  and  Baker's  ease,  3  Rep.  25a, 
26b ;  Shep.  Touch.  229,  267,  285  ; 
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TTpilatend 
mistake. 


If  one 
ma»ifest 
a  certain 


And  it  deems  that  this  rule  may  in  some  cases  hold 
good,  notwithstanding  that  the  mistake  be  that  of  one 
party  only,  the  other  truly  intending  to  contract  in  the 
terms  expressed  (/).  The  rule  is,  however,  subject  to 
the  qualiScation,  that  '^  whatever  be  a  man's  real  inten- 
intention,  he  tion,  if  he  manifests  an  intention  to  another  party,  so  as 
frtmTODving  ^  induce  the  latter  to  act  upon  it  in  making  a  contract, 
that  his  real  he  will  be  estopped  from  denying  that  the  intention  as 
different.  manifested  was  his  real  intention  "  (g).  In  other  words, 
the  rule  requiring  true  consent  of  the  parties  to  a  con- 
tract is  modified  by  the  operation  of  the  general  rule  of 
law  that  every  man  is  taken  to  intend  the  natural  and 
reasonable  consequences  of  his  own  overt  acts,  including 
his  spoken  or  written  words;  he  is  estopped  from  showing 
that  what  he  really  intended  was  something  different 
from  what  a  man  of  ordinary  intelligence  would  natu- 
I'ally  and  reasonably  infer  from  those  acts  or  words  (h). 
And  this  qualification  is  of  enormous  importance ; 
indeed  in  practice  the  qualification  overshadows  the 
rule.  For  the  instances,  in  which  a  person  truly  mis* 
taken  is  estopped  from  proving  his  real  intention,  are  so 
much  more  common  than  those  in  which  there  is  no 
such  estoppel,  that  when  we  come  upon  a  case  where  a 
man's  real  intention  may  be  set  up  to  defeat  an  apparent 
expression  of  his  consent,  we  are  apt  to  regard  it  as 
exceptional  (t). 


ThomjMton  v.  Leaehy  2  Vent.  198, 
202,  208  ;  2  Prest.  Abst.  226— 
228  ;  Siggert  v.  Evant,  5  E.  &  B. 
367.  380  sq.  ;  Expte,  Cote,  L.  B. 
9  Ch.  27,  32  ;  Standing  v.  Bow- 
ring,  31  Gb.  D.  282 ;  Mallott  v. 
Wihon,  1903,  2  Ch.  494. 
(/)  See  Thoroughgood*t  case,  2 


Kep.  9 ;  below,  pp.  671,  672. 

{g)  Benjamin  on  Sale,  45, 2nd  ed. 

(A)  Freeman  v.  Cooke,  2  Ex.  654, 
663  ;  Cai-niah  ▼.  Abington,  4  H.  & 
N.  549,  655, 666 ;  Smith  t.  Hughee, 
L.  R.  6  Q.  B.  697,  607,  609; 
Smith  T.  Chadtciek'  9  App.  Caa. 
187,  190. 


(i)  The  writer  is  aware  that  it  is  contended  bj  eminent  jarists  that 
the  law  has  no  concern  at  all  with  the  real  intentions  of  the  parties  to 
a  contract,  but  can  only  reirard  the  intention  which  they  have  out- 
wardly manifested ;  O.  W.  Holmes,  The  Common  Law,  309 ;  Holland, 
Jurisprudence,  246 — 252,  9th  ed.  It  is  nevertheless  submitted  that 
the  conmion  law  of  England  is  as  stated  in  the  text,  and  iwoognises, 
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Contracts  then  purported  to  be  made  by  spoken  or  Mistake  cm 
written  words  apparently  expressing  a  true  consent  ^biVto  tiie 
are,  as  a  rule,  void  if  there  be  no  real  agreement  of  the  ^^9j®  subject 
parties'  minds  in  some  point  which  goes  to  the  whole  oontract. 

aa  a  rale  of  pure  law  (so  pure  that  it  rarely  emerges  from  the  reg:ion 
of  abstract  theory  iuto  concrete  shape),  that  the  true  consent  of  the 
parties  is  necessary  to  make  a  yalid  contract.  This  precept  of  per- 
fection is  almost  always  obscured  by  the  operatioa  of  the  qualifying 
law  of  estoppel  by  outward  manifestation  of  consent.  But  it  is  con- 
tended that  the  principle,  that  true  consent  is  necessary  to  make  a 
contract,  is  exhibited  in  the  case  whore  the  terms  of  a  written  oon- 
tract contain  a  latent  ambi^nity  with  regard  to  the  subject  matter 
thereof.  Thus  in  the  well-known  case  of  Raffles  y.  VichelhaWf  Raffle$  ▼. 
2  H.  &  C.  906,  where  the  plaintiff  sued  for  breach  of  a  contract  for  WiehelhauB, 
the  sale  of  goods  **to  arrive  ex  Peerless,*'  it  was  pleaded  that  the 
defendant  meant  a  ship  so  called  which  sailed  U'om  Bombay  in 
October,  but  the  plaintiff  had  not  offered  any  goods  arriving  by  this 
ship  in  fulfilment  of  the  contract,  and  had  only  offered  goods  arriving 
by  another  ship  of  the  same  name ;  and  this  was  held  upon  the 
piaintiff*s  demurrer  to  be  a  gpood  plea.  This  decision  shows  that 
where  there  is  no  true  consent,  there  is  no  contract.  But  if  the  plea 
had  been  set  up  fraudulently,  it  would  have  been  competent  to  the 

Slaintlff  to  join  issue  thereon  and  to  give  evidence  that  the  defen- 
ant  really  meant  the  same  ship  as  the  plaintiff;  see  cases  cited, 
below,  pp.  677,  n.  (p),  699,  n.  (») :  Smith  y.  Thompton,  8  C.  B.  44,  59, 
60  ;  Bruj^  y.  Conyheare,  13  C.  B.  N.  S.  263,  274.  275.  It  thus  appears 
that  ultimately  the  law  does  regard  the  parties*  real  intention.  If 
this  were  not  so,  and  the  law  were  never  concerned  with  anything  but 
what  the  parties  have  8aid^  every  contract  expressed  in  terms  similar 
to  that  in  Raffles  v.  Wickelhaun  would  be  void  for  uncertainty  so  soon 
as  it  appeared  that  the  description  could  be  applied  to  more  than  one 
object,  and  no  further  evidence  would  be  admissible.  But  that  is  not 
the  law.  If  I  have  two  estates  called  Blackacre,  one  in  Hampshire 
and  the  other  in  Northumberland,  and  I  contract  with  J.  S.,  who 
knows  nothing  of  my  estate  in  Northumberland,  but  whom  I  have 
shown  over  my  estate  in  Hampshire  as  an  intending  purchaser,  to 
sell  to  him  *'  my  estate  called  Blackacre,"  this  contract  is  not  rendered 
void  for  uncertainty  on  my  proving  that  I  have  another  Blackacre  in 
Northumberland,  but  J.  S.  is  at  liberty  to  give  oral  evidence  that  I 
took  him  over  Blackacre  in  Hampshire  and  offered  to  sell  that  pro- 
perty to  him,  and  so  to  prove  that  that  property  is  what  was  really 
referred  to  or  meant  by  both  parties  in  the  written  memorandum 
under  the  description  of  **  my  estate  called  Blackacre."  It  must  be 
admitted,  however,  that  there  is  authority  for  the  theory  that,  iu 
such  cases,  the  question  is  not  what  did  the  parties  intend,  but  is,  what 
is  the  signification  of  the  words  they  have  used ;  Parke,  J.,  Richardson 
v.  WaUotty  4  B.  &  Ad.  787,  800 ;  and  see  L.  Q.  R.  xx.  245.  This 
view  is  upheld  by  Mr.  Justice  O.  W.  Holmes,  The  Common  Law, 
p.  309,  where  he  maintains  that  the  true  ground  of  the  decinion  in 
Rtfflfs  V.  Wichelhaus  was,  not  that  each  party  meant y  but  that  each  said 
a  different  thing ;  see  also  Harvard  Law  Review,  xii.  417.  But  con- 
sidering that  each  party,  in  so  far  as  he  said  anything  at  all,  used 
the  very  same  words,  it  could  only  be  established  that  they  said 
a  different  thing  by  showing  that  the  word  used  signified  to  the  mind 
of  the  plaintiff  one  ship  and  to  the  mind  of  the  defendant  another,  or 
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substance  of  the  oontraot  (%).     Thus  on  an  apparent 

agreement  for  the  sale  of  land,  if  the  parties'  minds  be 

'""'•'  not  at  one,  owing  to  a  mistake  made  on  either  side  with 

regard  to  the  nature  of  the  transaction,  the  personality 

of  the  other  contractor  or  the  property  to  be  sold,  there  is 

Estoppel  by     no  contract  between  them.     But  if  the  party  mistaken 

of  ap^^^  have  expressed  himself  in  words  which  are  free  from 

intention.        ambiguity  and  are  apt  to  constitute  a  valid  contract  if 

held  oat  to  the  defendant's  mind  one  meaning  and  to  the  plaintiff's 
another.    The  difference  between  proving  what  was  in  the  parties' 
.  minds  as  to  the  signification  of  the  word  iiised,  and  proving  what  was 

their  intention,  seems  to  be  very  fine.  And  upon  either  view  of  the 
matter,  the  plaintifP  was  at  liberty  to  prove,  if  he  could,  (hat  the 
partiea'  minds  were  at  one  as  regards  the  meaning  of  the  word  Peerless. 
It  seems  therefore  that  the  law  doe^  sometimes  take  account  of  what 
passes  in  men's  minds,  and  does  in  this  instance  require  that  the 
parties'  minds  shall  be  at  one.  And  it  is  submitted  that,  if  the 
outward  manifestation  were  alone  to  be  regarded,  there  could  be 
but  one  conclusion  in  all  such  rases,  namely,  that  the  parties 
have  said  what  is  ambiguous  and  therefore  void  for  uncertainty. 
Again,  where  A.  is  induced  by  the  fraud  of  B.  to  sign  a  contract 
for  the  sale  of  his  land  to  G.  in  the  belief  that  he  is  signing  an  agree- 
ment  for  a  lease,  A.  would  surely  be  bound,  if  the  outward  manifesta- 
tion of  his  intention  could  alone  be  considered.  But  he  is  at  liberty 
to  prove  that  his  intention  did  not  accompany  his  apparent  act,  and 
is  not  bound,  unless  he  be  estopped  by  his  negligen'^e ;  see  below, 
pp.  671 — 673.  It  may  perhaps  be  more  readily  maintained  in  this  case 
that  A.  is  not  bound  because  he  and  G.  have  not  really  said  the  same 
thing,  have  not  in  truth  joined  in  the  expression  of*  consent ;  see 
O.  W.  Holmes,  The  Gommon  Law,  308,  309.  But  it  may  be  rep^lied 
that  to  all  outward  appearance  A.  and  G.  hace  said  the  same  thin;r, 
for  A.  has  himself  affixed  his  own  signature  to  the  document :  but  A. 
did  not  mean  to  do  so  ;  and  in  the  particular  circumstances  he  is  not 
precluded  from  giving  evidence  as  to  the  state  of  his  own  mind  at  the 
time  when  he  signed  the  writing.  It  is  further  submitted  that,  upon 
a  general  view  of  the  law  of  England,  taking  in  the  rules  of  equity  as 
weU  as  of  common  law,  we  can  hardly  fail  to  recognise  the  principle, 
that  there  ought  to  be  true  consent  to  make  a  contract.  It  was  on 
this  principle  that  Gourts  of  Equity  would  refuse  to  enforce  specific 
performance  of  a  contract  wanting  in  the  element  of  true  consent, 
though  valid,  on  the  ground  of  manifested  consent,  at  law.  Not  until 
the  year  1880  was  it  decided  that  the  law  of  estoppel  through  mani- 
festation of  consent  may  prevail  over  this  principle  in  the  matter  of 
enforcing  specific  performance  of  the  contract  as  it  may  in  determining 
the  validity  of  the  agfreement  at  law ;  Tamplin  v.  James^  15  Gh.  D.  215. 
And  though  the  rule  requiring  true  consent  is  now  so  qualified,  it  is 
nevertheless  still  open  to  Gourts  of  Equity  to  g^ve  etfect  to  it  by 
refusing  specific  performance  where  there  is  a  want  of  true  consent 
and  it  would  work  great  hardship  on  the  mistaken  party  to  apply  the 
law  of  estoppel.    See  below,  pp.  69  L — 693  and  n.  ( p),  and  above,  p.  636. 

{k)  Kennedy  v.  Panama^  ^.  Mail  Co,,  L.  B.  2  Q.  B.  580,  588 ;  above, 
p.  667. 
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taken  in  the  meaning  which  they  would  naturallj  con-^ 
vey  to  a  man  of  ordinary  intelligenoe,  then  he  is  estopped 
from  showing  that  his  mental  intention  was  not  in 
accordance  with  his  overt  act  (/).     To  give  examples^  Mistake  in 
first,  as  to  mistake  in  the  nature  of  the  transaction.    If  ^®  ^J^  ^ 
one  sign  a  contract  for  the  sale  of   land  under  the  action, 
impression  that  he  is  executing  an  entirely  different 
kind  of  instrument,  for  example,  a  mortgage  or  charge, 
the  contract  is  void,  because  the  man's  intention  did  not 
accompany  his  act  (m).     It  is  very  difficult,  perhaps 
impossible,  to  put  a  concrete  case  of  this  kind  in  which 
the  mistake  has  not  been  caused  by  the  fraud  of  the 
other  party  to  the  alleged  agreement,  or  by  the  fraud, 
negligence  or  unauthorised  interference  of  a  third  person, 
and  yet  the  party  mistaken  is  not  estopped  from  proving 
his  mistake ;  and,  as  we  shall  see,  he  may  be  estopped 
by  reason  of  his  negligence  where  the  third  person 
wrongfully  misled  him :  but  the  rule  is  clearly  estab- 
lished where  the  mistake  was  made  in  consequence  of 
the  other  party's  or  by  a  third  person's  fraud.   Thus  if 
a  blind  or  an  illiterate  man,  or  even  a  man  free  from 
any  physical  defect  and  of  ordinary  imderstanding,  be 
induced  by  the  fraud  of  some  person  minded  to  entrap 
him  into  a  contract,  or  by  the  fraud  of  his  own  solicitor 
or  servant  or  some  stranger,  to  sign  a  contract  for  sale  of 
his  land  under  the  impression  that  he  is  executing  some 
document  of  an  entirely  different  nature,  the  document 
is  altogether  void.     It  is  not  his  act,  for  he  never 
intended  to  utter  such  a  document,  and  the  case  is 
exactly  the  same  as  if  his  signature  had  been  forged  (n). 


(/)  Above,  p.  668.  a  deed  of  oonyeyance  or  any  other 

(m)  Thorotighgood' B  ease^  2  Rep.  deed  ;    Thorovghgood't    eate,    ubi 

9  ;  Simonn  t.  Great  Western  Hy.  sup.  ;  Figoft  eaae^  1 1  Rep.  26b, 

Co.,  2  C.  B.  N.  S.  620  ;  Foster  y.  27b  ;  see  below,  pp.  673,  674. 


Maeldnnon^  L.  R.  4  C.  P.  704;  .^  q^  ^»^„:^„.  „«#^      a-  ♦a 

Lewis  V.  Clay.  67  L.  J.  Q.  B.  224!  ^  (">  ^  previous  note.    A^  to 

The  law  ia  the  same  as  regards  forgery,  see  next  Chapter,  J  1, 

the  execution  under  a  mist^e  of  at  end. 
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Letter  of 
aoceptanoe 
sent  without 
the  writer's 
authority. 


Unilateral 
uiBtake. 


Or  it  may  be  likened  to  the  case  where  a  man,  who  has 
reoeived  an  offer  of  sale  or  purchase  of  land,  writes  a 
letter  of  acceptance,  but,  being  in  doubt  whether  he  will 
send  it,  places  the  letter  in  a  drawer  to  remain  there 
until  he  shall  reconsider  the  matter  (o),  and  a  third 
party  without  the  writer's  authority  takes  the  letter 
from  the  drawer  and  sends  it  to  the  person  who  made 
the  offer ;  in  which  cage  it  is  submitted  that  no"  contract 
is  concluded  between  the  parties  (p).  In  these  instances- 
there  is  no  reason  why  the  party  mistaken  should  be 
estopped  from  proving  that  his  intention  did  not  accom- 
pany his  apparent  act ;  he  has  not  held  himself  out  as 
expressing  a  contractual  intention,  nor  has  he  been 
guilty  of  negligence  {q).  And  it  will  be  observed  that 
in  the  cases  where  the  mistake  was  caused,  not  by  the 
other  contractor's  fraud  but  by  the  wrongful  or  improper 
intervention  of  a  third  person,  the  party  mistaken  is  at 
liberty  to  prove  that  his  intention  did  not  accompany 
his  outward  act,  notwithstandiug  that  the  mistake  was 
on  his  side  only,  the  other  party  truly  intending  to 
contract  as  expressed  in  the  apparent  agreement.     But 


*   (o)  See  above,  p.  13. 
.   (jp)  See  Henkel  ▼.  Fapt^  L.  R. 
6   jEIz.   7  ;  Baxendale  v.  Bennett ^ 
3  Q.  B.  D.  525 ;  CluUon  y.  Atten- 
borough,  1897,  A.  C.  90,  96.    The 
offer   appears    to    be  ostensibly 
accepted  through  the  ag^oy  of 
a  third  person  acting  without  the 
authority  of  the  party  purported 
to  be  bound ;  and  the  writer  of 
the  letter  is,  it  is  submitted,  no 
more  bound  than  he  would  be  if 
the  third  person  had,  without  his 
authority,   written   a   letter   of 
acceptance    in    his   name ;    see 
HoUin*  ▼.  Fovoler,  L.  R.  7  H.  L. 
757.     So  where  a  deed  or  a  similar 
legal  instrument  is  executed  as 
an   escrow,  and  entrusted  to  a 
Bolicitor  to  keep  until  perform- 
ance of  the  required  condition, 
and  he  fraudulently  delivers  the 
Bame  without  exacting  perform- 


ance of  the  condition,  the  person 
who  executed  the  deed  is  not 
estopped  from  showing  that  it 
was  not  his  act :  Lloyd's  Bank, 
Ltd.  V.  Bullock,  1896,  2  Ch.  192, 
194.  It  may  be  noted  that  where 
one  has  signed,  but  not  issuerl,  a 
negotiable  instrument  complete 
and  valid  on  the  face  of  it,  and 
the  same  is  taken  out  of  his  pos- 
session against  his  will,  and  put 
into  circulation,  it  appears  that, 
as  against  a  holder  in  due  course, 
he  cannot  avoid  his  Uability  on 
the  ground  that,  owing  to  the 
want  of  any  consent  between 
himself  and  the  other  party  to 
the  instrument,  there  was  no 
contract  at  aU  between  them  ; 
see  CltUton  v.  Attenboi-oughj  1897, 
A.  C.  90,  93,  96. 

{q)  See  previous  note. 
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where  a  man  makes  a  mistake  of  this  kind  solely  by  Estoppel 
his  own  inadvertence,  he  will  in  general  be  precluded  a^Min^s  oim 
from  alleging  it.     Thus  it  is  submitted  that  if  one  in  careleaaneos. 
absence  of  mind  sign  and  send  a  letter  accepting  an 
ojffer  of  sale  or  purchase,  in  the  belief  that  he  is  accept- 
ing an  invitation  to  dinner,  he  is  bound.     So  also  it  is 
contended  that,  where  a  man,  who  has  written  a  leltor 
accepting  an  offer,  but  intends  not  to  send  it  until  he 
has  reconsidered  the  matter,  bj  his  own  inadvertence 
posts  the  letter  or  gives  it  to  ar  other  to  post,  he  would 
be  estopped,  after  the  letter  had  been  posted  (r),  from 
showing  that  he  did  not  intend  to  contract  as  expressed 
in  the  letter  («).     Similarly,  when  a  man  knows  that  he  Executing, 
is  executing:  at  his  solicitor's  instance  a  document  which  J^^'^^p'** 

o  ,  .  inquiry,  a 

will  have  some  legal  consequence — which  will  be  an  act  document 
in  the  law  on  his  part — ^but  he  does  not  ask  what  will  ^Tcme's 
be  its  exact  effect,  and  has  such  confidence  in  his  solicitor  Bolicitor. 
that  he  is  content  to  execute  it  in  ignorance,  then  the 
document  is  not  void;  though  it  may  be  toicUtble  for 
fraud,  if  his  solicitor  fraudulently  misled  him  {t).     And 
in  this  case  the  validity  of  the  document,  where  it  binds 
the  party  to  some  transaction  into  which  he  did  not 
intend  to  enter,  appears  to  depend  on  estoppel;  the 
man's  intention  did  not  really  accompany  his  act,  but 
he  is  precluded  by  his  own  negligence  from  setting-up 
this  objection.     So  also,  if  a  man  execiite  a  document  Mimznder- 
intended  to  carry  out  some  legal  transaction,  of  the  efPwjtofa** 
general  nature  of  which  he  is  well  aware,  such  as  the  legal  docu- 
sale  of  his  land,  he  cannot  be  heard  to  say  that  he  did 


M  Above,  p.  14. 

(*)  See  H.  T.  Chitty,  arguendo, 
Henkel  ▼.  Pape,  L.  R.  6  Ex.  7,  8 ; 
AuBon  on  Contract,  159,  160, 
8th  ed.  It  is  submitted  that  the 
remark  of  Coliins,  M.  R.,  in  Van 
Praagh  y.  Everidge,  1903,  I  Ch. 
434,  436,  that  it  was  not  clear  to 
him,  -whether  the  parties  were  ad 
idem,  must  not  be  taken  in  a 
sense  adverse  to  the  above  con- 


clusion. In  that  case  the  parties* 
minds  were  mort  certainly  not  in 
truth  at  one  :  but  the  question 
whether  the  defendant  was  not 
estopped  at  law  from  proving  the 
truth  was  not  argued  or  decided 
in  the  Court  of  Appeal. 

{t}  See  Mellish,  L.  J.,  Hunter 
V.  Walters,  L.  R.  7  Ch.  76,  88  ; 
King  v.  Smith,  1900,  2  Ch.  425, 
430 ;  above,  p.  655. 
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I>i£Perence 
betweefn 
transaotions 
Toid  and 
voidable. 


CoDTeyance 
indaced  by 
misrepretien- 
tation,  fraad, 
&c.  not  Toid- 
able  as 
against  a 
purchaser  for 
valae  without 
notice. 


not  understand  the  legal  effect  of  the  words  used,  or 
that  he  did  not  mean  to  enter  into  the  legal  obligations 
or  do  the  legal  acts,  which  according  t^  the  proper  legal 
construction  of  those  words  are  thereby  expressed  to  be 
undertaken  or  done  (u).  As  we  have  seen  {x)y  the  case, 
where  a  man  executes  a  legal  instrumcDt  bj  mistake 
under  the  impression  that  he  is  entering  into  some 
transaction  entirely  different  from  that  evidenced  by 
the  instrument,  must  be  carefully  distinguished  from 
that  where  he  is  induced  to  make  a  contract  or  con- 
veyance by  a  fraudulent  misrepresentation  as  to  some 
fact,  other  than  the  nature  of  the  transaction  contem- 
plated. In  the  one  case,  if  the  man  is  not  estopped 
from  proving  that  his  intention  did  not  accompany  his 
overt  act,  the  instrument  is  void  (y).  In  the  other,  he 
did  really  intend,  at  the  time  of  executing  the  docu- 
ment, to  make  the  contract  or  conveyance  therein 
expressed :  but  he  would  not  have  had  this  intention  if 
he  had  known  the  truth  as  to  the  fact  misrepresented  (s). 
The  document  is  therefore  voidable  by  him,  but  it  is 
not  altogether  void  from  the  outset  (z).  Attached  to 
this  distinction  is  the  very  important  consequence,  as 
regards  the  conveyance  induced  by  such  fraudulent  mis- 
representation of  lands  or  goods,  that  if  the  person  who 
has  taken  under  such  a  conveyance  dispose  of  the  lands 
or  goods  to  a  purchaser  for  value  taking  in  good  faith 
without  notice  of  the  fraud,  the  conveyance  procured 
by  fraud  is  not  voidable  as  against  the  purchaser  {n). 


(u)  Fbtvell  Y.  Smithy  L.  R.  14 
£q.  85  ;  Tamplin  t.  James,  15 
Ch.  D.  215  ;  Stewart  v.  Kinnedy, 
lo  App.  Oas.  108. 

(z)  Above,  p.  666. 

(y)  Above,  pp.  667—671. 

(«)  Above,  p.  666 ;  Hunter  v. 
WaUert,  L.  K.  7  CJh.  75,  82  ; 
Ontpard  Building  Society  v.  Smitk- 
9(m,  1893,  1  Ch.  I,  15;  Lhyd:'» 
Bank,  Ltd.  v.  Bullock,  1896,  2  Ch. 
1U2,  196,  197. 


(a)  In  this  respect  the  rules  of 
law  and  equity  are  the  same ;  so 
that  the  conveyance  procured  by 
fraud  of  an  equitable  estate  or 
interest  in  lands  or  goods  is  not 
voidable  as  against  a  bond  Jide 
purchaser  for  value  without  notice 
of  the  fi*aud ;  and  the  conveyance 
so  procured  of  a  legal  estate  or 
interest  cannot  be  avoided  as 
against  such  a  purchaser  taldng 
an.  equitaV.e  interest  only ;  Sturge 
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Tbis  doctrine,  however,  relates  only  to  conteyanceB  pro-  Contnict8 
cored  by  fraud.     Contracts  induced  by  fraud  may,  as  a  J^aud  remain 
rule,  be  Avoided,  notwithstanding  that  the  benefits  thereof  voidable,  a« 
hftve  been  assigned  to  one  taking  in  good  faith  and  for  other  oon- 
value  without  notice  of  the  fraud ;  for  the  assignee  of  *™f*<>''" 
the  benefit  of  a  contract  takes  subject  to  all  equities 
existing  between   his    assignor    and    the    other    con- 
tractor {b).     To  this  rule,  negotiable  instruments  are 
an  exception  {c).    But  it  should  be  noted,  especially  in  Where  a  sole 
connexion  with  contracts  for  the  sale  of  land,  that  the  execoted^br 
rule  is  only  applicable  so  long  as  the  thing  assigned  is  pajmeDt  of 
the  benefit  of  an  obligation  arising  from  contract,  that  monevT  *** 
is  to  say,  a  thing  in  action.     We  have  seen  that  where 
a  contract  for  the  sale  of  land  is  executed  by  payment 
of  the  purchase  money,  the  purchaser  becomes  absolutely 
and  entirely  entitled  in  equity  to  the  land,  the  vendor 
being  thenceforward  a  bare  trustee  for  him,  and  having 
no  longer  any  lien  on  the  land  (r/).     In  this  state  of 
things  the  vendor  is  regarded  in  equity  as  having  made 
a  complete  conveyance  of  the  land,  and  not  as  remaining 
under  contract  to  convey  it;  the  parties'  agreement  has 
in  equity  passed  out  of  the  stage  of  executory  into  that 
of  executed  contract.     It  appears  therefore  that  if  a 
contract  so  executed  were  induced  by  the  purchaser's 
fraud,  and  he  resold  or  mortgaged  the  land  to  a  pur- 
chaser taking  for  valuable  consideration  paid  or  exe- 


V.  Sturr,  2  My.  &  K.  195  ;  Phillipn 
V.  Philliosy  4  De  G.  F.  &  J.  208, 
218  ;  Huntfr  v.  Walters,  L.  R. 
7  Ch.  75  ;  Lindley,  L.  J.,  National 
Tiorineial  Bank  of  England  v. 
Jackson,  33  Gh.  D.  1,  13  ;  Lloyd* t 
Bank,  Lid,  t.  BuUoek,  1896,  2  Oh. 
192,  197  :  cf.  Care  t.  Cave,  15 
Ch.  D.  639,  647.  Ah  to  the  oom- 
mon  law  rule,  see  White  ▼.  Garden, 
10  C.  B.  919  ;  Kingnford  t.  Merry, 
25  L.  J.  N.  S.  Ex.  166,  reversed  on 
another  g^und,  26  L.  J.  N.  S. 
Ex.  83 ;  PeoM  ▼.  Gloahec,  L.  R. 
1  P.  G.  219,  229,  230 ;  Gundy  t. 


Lindsay,  3  App.  Gas.  459,  464  ; 
Vilmont  v.  Bentley,  18  Q.  B.  D. 
322,  330  ;  12  App.  Gas.  471»  473, 
483  (this  decision  g^ave  rise  to  the 
amending  stat.  56  &  57  Vict.  o.  71, 
8.  24  (2) ) ;  Stat.  56  &  57  Vict, 
o.  71,  8.  23 ;  Wms.  Pers.  Prop. 
520,  15th  ed. 

(b)  Alhenawn  Life  Assurance 
Society  y.  Pooley,  3  *De  G.  &  J. 
294  ;  Graham  v.  Johnson,  L.  R. 
8  Eq.  36,  43  ;  above,  p.  584. 

(<?)  Above,  p.  667. 

{d)  Above,  pp.  439,  440,  463, 
471,  479,  490,  493. 
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cuted  (e),  in  good  faith  and  without  notioe  of  the  fraud, 
the  vendor  could  not  set  aside  the  sale  as  against  such 
subsequent  purchaser  (/).  But  it  seems  that,  until 
this  stage  of  the  contract  has  been  reached,  it  remains, 
for  the  purposes  of  the  rule  in  question,  an  executory 
contract,  the  parties'  relations  being  those  of  mutual 
obligation  only  (g). 

Mifitake  as  to       Where  one  enters  into  an  apparent  contract  under  a 

Se  ottier^       mistake  as  to  the  person  with  whom  he  is  contracting, 

party  to  the     and  the  personality  of  the  other  party  is  a  material 

element  in  determining  his  intention,  there  is  no  true 

consent  and  the  contract  is  void  (h) ;  unless  he  be 

estopped  from   proving  his  real  intention.     Thus  if 

A.  be  induced  by  means  of  personation  or  any  other 

fraud  to  sign  a  contract  for  sale  of  his  land  to  B. 

under  the  impression  that  he  is  contracting  with  C, 

there  is  no  real  consent,  no  true  agreement  between  the 

parties  (i)  ;  the  case  is  the  same  as  if  A.  signed  the 

contract  in  the  belief  that  it  was  a  mortgage  {k) ;  and 

Estoppel  from  A.'s  supposed  act  in  the  law  is  altogether  void.     But  if 

frthe  peraoo.  ^-j  acting  in  good  faith  and  without  any  fraudulent 

intent,  go  to  A.  and  offer  to  buy  A.'s  land  and  A.  sign 

an  agreement  accordingly,  A.  cannot,  it  is  submitted, 

escape  from  the  obligation  so  contracted  by  proving 

that  he  supposed  that  B.  was  C,  if  B.  did  nothing  to 

induce  that  belief  and  a  man  of  ordinary  intelligence 


{$)  See  above,  pp.  496—498. 

(/)  For  this  purpose  it  u,  as 
we  have  seen,  immaterial  that  the 
subsequent  purchaser  has  not  the 
legal  estate ;  above,  p.  674,  n.  (a). 

iff)  See  Itose  v.  Watson,  10 
H.  1.  C.  672,  678. 

(A)  BouUm  v.  Jones,  2  H.  &  N. 
664  ;  Benjamin  on  Sale,  46,  2nd 
ed. ;  Smith  v.  Wheateroft,  9  Ch.  D. 
223,  230 ;  Nath  v.  Lix,  78  L.  T. 
446,  448,  449. 


(i)  Hardman  v.  Booth,  1  H.  &  C. 
803 ;  Hollint  v.  Fowler,  L.  R.  7 
H.  L.  757  ;  Cundy  v.  Lindsay, 
3  App.  Gas.  459  ;  Be  Cooper,  20 
Ch.  I>.  611  ;  and  see  Gordon  v. 
Street,  1899,  2  Q.  B.  641,  where 
the  defendant  only  pleaded  that 
the  contract  was  voidable  for 
fraud,  but  might,  it  seems,  have 
alleged  that  it  was  void  on  the 
ground  of  mi:»take. 

{k)  Above,  p.  671. 
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would  reasonably  and  naturally  suppose  from  A/s  acts 
and  words  that  he  intended  to  oontract  with  B.  (/),  and 
provided  that  B.  were  not  aware  that  A.  contracted 
with  him  under  the  impression  that  he  was  C.  (m) .  If 
one  party  to  a  sale  of  land  be  under  a  mistake  as  to  tlie 
person  of  the  other  contractor,  but  the  personality  of 
the  latter  be  not  a  material  element  in  determining  his 
intention,  he  cannot  avoid  the  contract  on  the  ground 
of  his  mistake.  Thus,  where  B.  bought  land  of  A.,  Smith  ▼. 
ostensibly  on  his  own  account  but  really  as  agent  for  ^^^^f*' 
C,  and  it  appeared  that  A.,  provided  he  got  his  price, 
would  have  been  equally  willing  to  sail  to  any  other 
person,  it  was  held  that  A.  could  not  resist  the  spedfio 
performance  of  the  contract  (n). 

The  same  rule  holds,  subject  to  the  same  qualifica-  MiBtake  aa  to 
tion,  with  regard  to  mistake  in  respect  of  the  property  ^^^"'ff^^ 
to  be  sold  or  the  price  to  be  paid,  if  the  mistake  go  to  prioe. 
the  whole  substance  of  the  consideration  (o).     Thus,  if 
A.  sell  to  B.  his  farm  called  The  Orange,  and  A.  have 
two  farms  of  that  name,  one  in  Essex  and  one  in 
Hampshire,  and  A.  intended  to  sell  his  farm  in  Essex, 
but  B.  meant  to  buy  the  farm  in  Hampshire,  there  is 
no  true  consent  and  no  contract  between  the  parties. 
In  this  case  there  is  a  latent  ambiguity  in  the  descrip^ 
tion  of  the  land  purported  to  be  sold,  and  so  parol 
evidence  is  admissible  to  prove  what  land  the  parties 
intended  to  sell,  and  it  may  be  shown  that  they  meant 
different  things  and  their  minds  were  not  at  one  (p). 


(0  See  aboTe,  p.  668,  n.  (A), 
(m)  See  Smith  y.  Hughes,  L.  R. 
6  Q.  B.  697 ;  see  below,  pp.  689 


—691. 

(»)  Smith  V.  Wheatcroft,  9  Ch. 
D.  223 ;  N(uh  t.  Dix,  78  L.  T. 
445,  448,  449 ;  GordM  ▼.  Street, 
1899,  2  Q.  B.  641,  647. 

(o)  Above,  pp.  667—671. 

(p)  Rqffles  T.  Wiehelhaus,  2  H. 


ft  G.  906  (sale  of  goods  ex  Peer- 
less, there  being  two  ships  of 
that  name) ;  above,  p.  669.  See 
Altham^s  cate,  8  Rep.  150b,  155 ; 
Miller  T.  Tracers,  8  Bing.  244, 
248  ;  The  d.  Oord  t.  Needs,  2 
M.  ft  W.  129,  139,  140;  Doe  d. 
mseoeks  y.  Hiseocks.  6  M.  ft  W. 
363,  368,  369  ;  below,  p.  699, 
n.  («). 
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But  if  one 'sign  a  contract  for  the  purchase  of  a  piece  of 
land,  of  which  the  description  in  the  contract  is  free 
from  ambiguity  and  completely  identifies  it,  he  will  be 
estopped  from  proving  that  he  really  intended  to  buy  a 
different  plot,  if  his  mistake  were  due  to  his  own  inad- 
vertence, and  his  outward  acts  and  demeanour  would 
naturally  and  reasonably  lead  the  other  party  to  suppose 
that  he  meant  to  buy  the  land  described  {q).  On  this 
point,  as  affecting  the  validity  of  the  contract  at  law, 
Van  Prdagh  the  dictum  of  CoUins,  M.  R.,  in  the  case  of  Van  Praagh 
^  9^'  y^  Ereridgey  is,  it  is  submitted,  misleading.  The  defen- 
dant in  that  case,  purely  through  his  own  inadvertence, 
bid  at  an  auction  for  Lot  1  under  the  impression  that 
he  was  bidding  for  Lot  2,  and  Lot  1  was  knocked  down 
to  him  accordingly.  He  afterwards  declined  to  sign  a 
memorandum  of  the  contiuct :  but  the  auctioneer  signed 
it  for  him  (r).  The  memorandum  so  signed  ascribed  a 
wrong  date  to  the  contract.  The  vendor  sued  for 
specific  performance  of  the  contract,  \khii.h  was  granted 
by  Kekewich,  J.  This  involved  the  decision  that  there 
was  a  contract  valid  at  law,  as  the  Court  has  no  jiuds- 
diction  to  grant  specific  performance  of  a  void  agree- 
ment («).  In  the  Oouit  of  Appeal,  however,  the  judg- 
ment of  Kekewich,  J.,  was  reversed  purely  on  the 
ground  that,  as  the  wrong  date  had  been  inserted  in  the 
contract,  there  was  no  sufficient  memorandum  to  satisfy 
the  Statute  of  Frauds  {f).  But  it  had  also  been  argued 
that  there  was  no  true  consent  of  the  parties,  their 
minds  being  directed  to  different  things.  On  this 
point,  Collins,  M.  R.,  said :  "  It  is  not  clear  to  my  mind 
tjbat  the  parties  ever  were  ad  idem ;  I  do  not  think  that 
they  were,  but  it  is  unnecessary  to  say  anything  further 
about  that,  as  the   plaintiff's   case   fails   on  the  other. 

.  {q)  7Vimp/m  v./«>»tf<,  15Ch.D.  (»)  ^^»   Sp.    Perfoe.   {J   277, 

215.  762. 

{t)  See  aboTe,  pp.  4,  6,  and 
(r)  See  above,  p.  19,  n.  (r).     n.  (a?). 


OP  MISTAKE. 


679 


point."     This  was  a  most  unfortunate  remark  ;  it  gives 
the  impression  that,  if  the  memorandum  had  been  suffi- 
cient to  satisfy  the  statute,  there  would   nevertheless 
have  been  no  contract  between  the  parties,  because  their 
minds  were  not  at  one ;   and  the  reporter  has  done 
his  best  to  fix  this  impression  by  recording  it  in  the 
lieadnote  with  a  semble.     But  it  is  submitted  that  the 
learned  judge  overlooked  the  qualification  above  men- 
tioned to  the  rule  of  law,  that  true  consent  is  necessary 
to  make  a  contract,  and  did  not  consider  whether  the 
defendant  was  not   estopped    from  proving    his  real 
intention.     And  it  is  contended  that,  if  the  defendant 
so  conducted  himself  (as  apparently  he  did)  that  the 
auctioneer  would  naturally  and  reasonably  infer  that  he 
meant  to  bid  for  Lot  1,  then  it  was  not  open  to  him,  if 
sued  upon  the  apparent  contract  at  law,  to  show  that 
the  intention  which  he  had  so  manifested  was  not  his 
true  intention  (u),     A  contract  for  the  sale  of  land  may  Mintake  as 
also  be  void  for  want  of  true  consent  owing  to  a  mistake  *°  P"^®* 
as  to  the  price.     This  may  occur  where  one  bids  at  an 
auction  under  a  misapprehension  as  to  the  amount  of  his 
bidding  (x) ;  but  in  any  such  case  the  facts  would  be 
likely  to  raise  the  question  whether  the  party  mistaken 
were  at  liberty  to  prove   his  real  intention   or  were 
estopped  by  his  conduct  and  outward  demeanour  from 
doing  so.     It  seems  that  upon  a  sale  of  lands,  as  on  a  Mistake  as  to 
sale  of  goods,  any  mistake  in  the  physical  contents  or  or  pnSro^ 
quantity  of  the  thing  sold  or  the  price,  must  necessarily  to  the  root  of 
go  to  the  whole  substance  of  the  consideration  at  law ; 
since  a  contract  is  broken  at  law  in  case  of  the  smallest 


{u)  Above,  pp.  668, 670, 673, 676. 
It  is  further  submitted  that,  ac- 
cording to  the  case  of  Tamplin  y. 
Jame*,  15  Ch.  D.  215,  the  fact  that 
the  parties'  minds  were  not  in  truth 
at  one,  was  not  of  itself  alone  a 
sufficient  g^und  for  the  defen- 
dant to  resist  spedfio  perform- 
ance, the  mistake  having  been  on 


his  side  only ;  and  that,  in  the 
absence  of  hardship,  he  would 
hare  been  equally  estopped  in 
equity  from  alleging  his  mistake ; 
see  below,  pp.  691—693. 

(x)  See  rhiUipi  v.  Bittolli,  2  B. 
&  C.  511,  612 ;  Benjamin  on  Sale, 
43,  2nd  ed. 


680 


OF  MISTAKE. 


Mistake  as 
to  quality. 

"Warranty  of 
qaalitj. 


deficiency  in  quantity  of  the  thing  promised  (y).  And 
the  same  appears  to  be  true  of  a  mistake  as  to  quantity 
of  estate  or  title ;  as  where  one  thought  he  was  buying 
unincumbered  freehold  and  the  other  intended  to  sell 
copyhold,  or  leasehold,  or  land  subject  to  restrictive 
covenants;  for,  as  we  have  seen  (z),  it  is  an  essential 
condition  of  the  sale  of  land  that  the  vendor  show  a 
good  title.  But  a  mistake  as  to  the  quality  of  the  thing 
sold  does  not  necessarily  avoid  the  contract  of  sale ;  for 
a  warranty  of  quality  is  not  an  essential  element  of  a 
sale ;  it  is  a  collateral  engagement  to  be  attached  to  or 
omitted  from  it  at  the  pleasure  of  the  parties  (a).  It 
appears,  however,  that  an  apparent  contract  may  be 
void  on  accoimt  of  a  mistake  as  to  the  quality  of  the 
thing  sold,  it  the  quality  were  an  essential  condition  of 
the  sale  in  this  sense,  that  the  party  mistaken  would 
not  have  entered  into  the  contract  at  all  unless  he  was 
to  have  a  thing  of  that  quality,  which  he  erroneously 
supposed  to  be  promised  to  him  (b). 


Mistake  as  to       With  regard  to  mistakes  in  what  may  be  termed  the 

a  Uiing  soTd!    ^^i^J  ot  land  sold,  as  for  example,  whether  it  be  fit 

for  growing  com,  grazing  cattle,  or  for  building,  or 

whether  a  house  or  other  building  be  in  good  repair  or 

well  drained,  the  reader  must  bear  in  mind  the  following 

The  rule  is      distinctions : — The  rule  is  caveai  emptor.    The  purchaser 

earea  emp  or.   gj^^^^  inspect  and  make  inquiry  concerning  the  property 

which  he  is  buying  (c).     If  he  omit  this  precaution,  he 

buys  at  his  own  risk,  and  cannot  complain  of  defects  in 


(y)  See  aboTO,  p.  635,  and  n,{e); 
Stewart  t.  Xettnedyt  16  App.  Gas. 
lOS,  121  ;  cf.  above,  p.  639. 

(a)  Above,  pp.  27,  n.  (A),  155 — 
158. 

(a)  See  Seott  v.  LittledaU.  8  E. 
ft  B.  815 ;  Benjamin  on  Sale,  45, 
2nd  ed.  For  an  instance  of  a 
collataral  warranty  on  a  sale  of 
land,  see  De  Zatsaile  v.  Guildford, 


1901,  2  E.  B.  215  (warranty  that 
the  drains  of  a  house  were  in  good 
order). 

{b)  See  Smith  v.  Hughes,  L.  B. 
6  Q.  B.  597,  607—611 ;  Stewart 
v.  Kennedy,  15  App.  Cas.  108, 
121. 

(c)  EdicardS'Wood  t.  Ifajori» 
banke,  7  H.  L.  C.  806,  809—811 ; 
Sng.  V.  &  P.  335 ;  above,  p.  639. 
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the  quality  of  the  thing,  unless  they  be  not  discover- 
able by  inspection  and  materially  interfere  with  the 
enjojrment  promised  by  the  contract  {d)^  or  by  any  repre- 
sentation which  induced  the  contract,  or  be  fraudulently 
concealed  (e).    In  the  case  of  the  sale  of  land,  defects  Defect  of 
which  are  in  one  sense  defects  of  quality,  as  interfering  Amounting  to 
with  the  physical  enjoyment  of  the  land  sold,  may  a  defect  of 
involve  a  breach  of  the  contract  because  they  are  incon- 
sistent with  the  discharge  of  the  vendor's  obligation  of 
showing  a  good  title.     Thus  the  existence  of  a  right  of 
way,  not  discoverable  by  inspection   and  interfering 
materially  with  the  enjoyment  of  the  property  sold,  is  a 
good  ground  of  objection  to  the  title  (/).     But  in  the 
absence  of  fraud,  a  defect  of  quality,  not  amounting  to 
a  breach  of  the  obligation  to  show  a  good  title,  is  no 
ground  of  objection  on  the  purchaser's  part,  unless  the 
vendor  expressly  or  impliedly  warranted  or  promised 
that  the  property  sold  should  have  the  quality,  in  which 
it  is  deficient.     And  no  warranty  is  implied  by  the  No  warranty 
mere  sale   of  land  that  it  is  fit  for  any  particular  Unpiled  by- 
purpose  (g).     For  example,  if  one  sell  a  house  which  is  the  sale  of 
out  of  repair,  or  ill-drained  or  infested  with  vermin  or 
otherwise  unfit  for  human  habitation,  without  warrant- 
ing or  representing  that  it  is  in  good  repair,  well- 
drained  or  fit  for  habitation,  the  purchaser  has  no  legal 
or  equitable   cause   of   complaint  (A).      This  doctrine  Latent  defects 
applies  not  only  to  defects  discoverable  by  inspection  or  ^  ^^    *^' 


i; 


(d)  Above,  p.  640. 

[e)  See  below,  p.  686. 
(/)  Ashbumer  v.  Seu^ell^  1891, 

3  Ch.  405  ;  above,  p.  540.  See 
also  Wilde  v.  Gibson,  1  H.  L.  0. 
605,  where  the  defect,  if  dis- 
covered before  conveyance,  would 
certainly  have  been  a  good  ground 
of  objection  to  the  title ;  above, 
pp.  640,  676,  577. 

iff)  Sutton  v.  TempU,  12  M.  & 
W.  62  ;  Hart  v.  Windsor,  ib.  68  ; 
Keates  t.  Cadogan,  10  C.  B.  691  ; 
WiUon  v.  Finch  Hatton,  2  Ex.  D. 

W. — II. 


336,  342,  343.  These  are  aU  cases 
of  agreement  to  lease  land :  but 
the  principle  is  exactly  the  same 
in  the  case  of  an  agreement  to 
sell  land ;  see  above,  p.  78,  n.  [k). 
And  the  case  of  a  lease  seems 
stronger  than  that  of  a  sale,  since 
occupation  leases  are  generally 
taken  with  the  object  of  using 
the  land  in  some  particular  way, 
as  farming  it. 

{h)  Keates  v.  Cadogan,  10  C.  B. 
691  ;  Cook  v.  Waugh,  2  Giff. 
201. 
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inquiry  but  also  to  latent  defects  of  quality.     Where 

Unknown       these  are  unknown  to  the  vendor,  and  do  not  materially 

*®^       ®°  '  interfere  with  the  enjoyment  promised  by  the  contract, 

or  any  representation  which  induced  the  contract,  they 

are  no  ground  for  the  purchaser  to  avoid  the  contract 

Latent  defect  or  resist  its  specific  performance  (e).     And  the  same 

known  to  the  j^q  applies  at  law,  although  the    latent   defect  be 

yendor.  -^^  , 

known  to  the  vendor.     Thus  if   one  sell  his  house 
situate  in  a  street  of  a  disreputable  character,  the  pur- 
chaser cannot  avoid  the  contract  at  law,  unless  the 
vendor  sold  the  house  as  a  residence  for  a  respectable 
family  or  otherwise  promised  or  represented  that  it  was 
Sale  of  a         fit  for  that  purpose  (k),     A  fortiori^  if  land  or  a  house 
iteffnlSi^ ^  be  sold  with  all  its  faulte  (/)  or  with  all  risks  of  error 
in  the  description  (w),  the  purchaser  cannot  reject  it 
on  account  of  a  latent  defect  of  quality,  of  which  the 
The  rule  in      Vendor  w£us  aware.     In  equity,  however,  the  rule  has 
mOTe  wLmoe     ^®®^  suggested  that  a  latent  defect  of  quality,  which  is 
about  a  defect  not  discoverable  by  any  inspection  or  inquiry  that  a 
prudent  purchaser  might  reasonably  be   expected  to 
make,  and  is  known  to  and  not  disclosed  by  the  vendor, 


(t)  Lucas  y.  James,  7  Hare,  410, 
418  ;  see  Hope  v.  Walter,  1899, 
I  Gh.  879,  883,  reyersed,  1900, 
1  Ch.  257 ;  below,  p.  687. 

(k)  See  Parkinson  y .  Lee,  2  East, 
314,  322,  323,  324;  Bywater  y. 
Richardson,  1  A.  &  E.  508 ;  Chanter 
y.  Hopkins,  4  M.  &  W.  399  ;  Corn- 
foot  y.  Fowke,  6  M.  &  W.  358 
(the  correctness  of  the  decision  in 
this  case  is  discussed  in  the  next 
Chapter :  but  it  seems  clear  that 
if  there  had  been  no  representa- 
tion at  all,  there  would  have  been 
no  cause  of  action) ;  Gompertz  y. 
Barilett,  2  E.  &  B.  849,  8^5  ; 
Jones  y.  Just,  L.  R.  3  Q.  B.  197, 
202  ;  Ward  y.  Hohbs,  4  App.  Gas. 
13,  24,  25,  29.  Note  that  the 
statement  in  Horsfall  y.  Thotnas, 
1  H.  &  G.  90,  100,  as  to  a  manu- 
facturer''s  duty  to  disclose  a  defect 
known  to  him  and  not  discover- 


able by  inspection  applies  only  to 
a  contract  to  make  a  particular 
thing  to  order,  when  there  is  an 
implied  warranty  that  it  shall  be 
reasonably  fit  for  tiie  purpose  for 
which  it  is  ordinarily  used  or 
specially  ordered ;  Jones  y.  Just. 
L.  B.  8  Q.  B.  197,  203  ;  Ben- 
jamin on  Sale,  525,  2nd  ed. 
HorsfaU  y.  Thomas  does  not  there- 
fore support  the  proposition  in 
Fry,  Sp.  Perf .  §  708,  for  which 
it  IS  youched. 

(I)  BoffleholeT.WalterSfZCamp. 
164 ;  Pickering  y.  Dowson,  4  Taunt. 
779;  Wardy.  Hobbs,  4  App.  Gas. 
13 ;  Benjamin  on  Sale,  384,  2nd 
ed. ;  Sug.  V.  &  P.  333,  where 
note  that  the  proposition  stated 
at  the  beginning  of  §  21  cannot 
be  maintained  ;  see  n.  (»),  below. 

(m)  Broumlie  y.  Campbell,  6  App. 
Gas.  926.  ^^ 
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is  a  good  ground  for  refusing  to  grant  specific  per- 
formance at  the  vendor's  suit  (n).  But  it  is  submitted 
that  this  rule  is  too  broadly  stated,  and  is  properly 
subject  to  the  qualification  that  the  defect  must  be 
such  as  will  materially  interfere  with  the  enjoyment 
promised  hy  the  contract  or  the  vendor's  representation, 
or  the  concealment  must  be  fraudulent.  Thus  in  Lucas  Luea»  ▼. 
V.  James  (o),  where  the  rule  is  stated,  a  gentleman  •^*''^" 
entered  into  negotiations  for  taking  a  lease  of  a  house, 
the  lessor  being  aware  that  he  wanted  it  for  his  own 
residence.  He  broke  ofi  the  negotiations  on  the  ground 
that  the  street,  in  which  the  house  was  situated,  was  of 
so  disreputable  a  character  that  the  house  was  unfit  for 
the  purpose  of  a  gentleman's  private  residence.  The 
lessor  brought  a  suit  for  specific  performance,  alleging 
that  a  contract  had  been  concluded.  Wigram,  Y.-C, 
dismissed  the  bill  with  costs  on  the  ground  that  no 
contract  had  been  formed :  but  incidentally  he  suggested 
the  rule  as  above  mentioned.  But  it  appears  that  in 
that  case  the  lessor  was  clearly  promising  a  house  fit 
for  the  required  purpose.  If  one  sell  a  house  situate 
next  door  to  a  house  known  to  the  vendor  but  not 
generally  known  to  be  a  disorderly  house,  without 
promising  that  the  house  sold  is  fit  for  a  gentleman's 
residence,  and  without  making  any  promise  or  repre- 
sentation at  all  as  to  the  character  of  the  neighbourhood 
or  the  street,  why  should  specific  performance  be 
refused  at  the  vendor's  suit  P  Lord  St.  Leonards  main- 
tained that  the  vendor's  silence  as  to  a  known  latent 
defect  of  quality  could  hardly  be  distinguished  from  his 


(»)  Xnaut.  Jain#f,  7Hare,  410,  on  a  oase  of  Mellish  y.  MoUettx, 

418;  Moper,  Walter,  1899,  1  Oh.  Feake,   115,  ezpresslj  overruled 

879,   883.      Note  that  the  rule  in  Baglehole  t.  Walten,  3  Gamp, 

there   stated    is    qualified    with  164  ;   aod   Pickering  t.  Dotcton, 

<*  perhaps  "  ;  and  that  the  state-  4  Taunt.  779.     Dart,  Y.  &  P.  i. 

ment  of  the  law  in  Sng.  V.  &  P.  103,    simplj    follows    Sugden's 

2,  833,  which  the  rule  puiports  to  statement, 

follow,  was  apparently  founded  (o)  7  Hare,  410. 

2(2) 
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active  oonoealment  of  a  defeot  which  would  otherwise 
be  patent  (p).  But  it  is  held  at  law  that  this  is  not 
so  (q).  The  active  concealment  alone  is  a  fraud ;  mere 
silence  is  no  breach  of  any  legal  duty,  unless  the  vendor 
promised  some  quality  incompatible  with  the  existence 
of  the  defect,  or  were  under  a  particular  obligation  to 
disclose  defects,  such  as  arises  in  the  case  of  a  contract 
of  insurance,  which  is  a  contract  uherrimcB  fidei  (r). 
And  it  is  stated  by  Sir  Edward  Fry  in  his  treatise  on 
Specific  Performance  that  mere  silence  as  regards  a 
material  fact,  which  one  party  is  not  under  an  obliga- 
tion to  disclose  to  the  other,  cannot  be  a  ground  for 
rescission  of  a  contract  or  a  defence  to  specific  per- 
formance («).  And  this  rule  has  been  lately  followed 
in  equity,  specific  performance  having  been  decreed  at 
suit  of  one,  who  kept  silence  as  to  a  latent  defect, 
which  was  known  to  him,  but  which  he  had  not  war- 
saenceofthe  ranted  or  represented  not  to  exist  (^).  So  also  it  is 
aboSt^afact  ^i^idered  that  mere  silence  on  the  purchaser's  part  as 
enhancmg  the  to  some  fact  known  to  him  alone  and  enhancinfir  the 

value 

value  of  the  property  sold  (such  as  the  existence  of 
valuable  minerals)  is  no  ground  in  equity  for  the 
vendor  to  avoid  or  resist  specific  performance  of  the 
contract  (w).    At  the  same  time,  it  must  be  remembered 


(p)  Suff .  V.  &  P.  333,  834 :  but 
tsee  p.  335. 

(^)  Above,  p.  682,  and  n.  (*) ; 
below,  p.  689. 

(r)  See  ExpU.  Whittaker,  L.  R. 
10  Ch.  446 ;  Broumlie  v.  Campbell, 
6  App.  Cas.  926,  932,  937,  938. 
944,950,964. 

(»)  Fry,  8p.  Perf.  §§  706,  713. 

(0  Turner  y.Orem,lS95y  2  Ch. 
206,  where  specific  performanoe 
<rf  an  agreement  to  oompromifle 
an  action  was  enforced  at  suit  of 
one,  who  had,  on  making  the 
agreement,  kept  silence  as  to  the 
fact  that  he  had  jnst  been  defeated 
m  a  step  in  the  prooeedinirs : 
Greenhalffh  v.  Britidley,  1901,  2 


Gh.  324,  where  specific  perform- 
ance was  enforced  at  suit  of  a 
vendor,  who  had  sold  a  house 
with  windows  overlooking  a 
stranger's  land,  and  had  not 
mentioned  that  be  only  enjoyed 
access  of  light  by  the  stranger's 
licence ;  see  above,  p.  663,  n.  («) ; 
-Btf  JFard  and  JordanU  ContracL 
1902,  I.  R.  Ch.  73. 

(«)  Fox  V.  Maekreth,  2  Bro.  0.  C. 
400,  420 ;  Turner  v.  Harvey,  Jac. 
169,   178 ;   WaUer$  v.  Morgan,  8 

DeG.P.  &J.  718,  723;C'oaAr»v. 
Botwell,  11  App.  Gas.  232,  235, 
236 ;  Pereival  v.  WHght,  1902.  2 
?V.*ji\r*^l'  ®"»- V.  &P.  6; 
1  Dart,  V.  A  P.  llSjFry.Sp. 
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that  in  granting  or  refusing  the  remedy  of  specific 

performance,  the  Court  may  take  into  consideration 

circumstances  which  would  be  of  no  account  at  law 

and  would  not  affect  the  question  of  the  rescission  of 

the  contract  (a?).     Thus  the  Court  may  refuse  specific  Specific  per- 

perf  ormance  at  suit  of  a  party  whose  conduct  has  been  ^"^^"^ 

wanting  in  good  faith  or  fairness  (a?),  or  against  a  party  gronnda  of 

on  whom  the  specific  performance  of  the  contract  would  hardsMpL*  ^' 

inflict  a  great  hardship  (t/) ;  and  it  seems  that  on  these 

grounds  the  Court  mat/  pombly  decline  to  grant  specific 

performance  at  suit  of  either  vendor  or  purchaser,  who 

has  concealed  a  fact  known  to  him  and  material  to  the 

value  of  the  property  sold,  notwithstanding  that  such 

concealment  may  not  amount  to  positive  fraud  (2).     In 

a  recent  case,  however,  where  a  vendor  kept  silence  in  a 

manner  which  the  Court  considered  to  be  unfair,  that 

was  not  allowed  to  stand  in  the  way  of  his  obtaining 

the  remedy  of  specific  performance,  though  it  was  made 

a  ground  for  depriving  him  of  costs  (a). 


Perf .  {{713, 714.  It  is  submitted 
that  the  diettmi  of  Kindersley, 
V.-C,  to  the  contrary  in  Faleke 
▼.  Gray^  4  Drew.  661,  6  Jur. 
N.  S.  645,  646,  is  opposed  to  the 
main  current  of  authority  and 
would  not  now  be  followed  ;  see 
Fiy,  Sp.  Perf.  §§  444—446. 

(z)  Above,  pp.  31,  32  ;  below, 
n.  (z),  and  pp.  694,  n.  (m),  695, 
n.  (z). 

(y)  See  Wedgwood  t.  Adatm^ 
6  Beav.  600  ;  Watson  t.  MarUofiy 
4  De  G.  M.  &  G.  230  ;  Faleke  v. 
Grayy  4  Drew.  651,  669  ;  WebUtr 
V.  Cecil,  30  Beav.  62 ;  Durham  v. 
Legard,  34  Beav.  611 ;  Preston  v. 
Luek,  27  Ch.  D.  497,  606 ;  Rttdd 
v.  Laseelles,  1900,  1  Ch.  815,  820  ; 
Goddard  v.  Jeffreys,  30  W.  R.  269, 
270  ;  Van  Praagh  v.  Everidge, 
1902,  2  Ch.  266,  271,  reversed  on 
other  grounds,  1903,  1  Ch.  434  ; 
above,  pp.  638,  678  ;  below, 
p.  693. 

(z)   See  Bllard  v.   Llandaff,   1 


Ball  &  B.  241,  where  a  lessee  for 
a  life  negotiating  for  a  new  lease 
oonoealed  the  fact  that  cestui  que 
vie  was  at  the  point  of  deaUi: 
this  decision  is,  however,  adversely 
criticised  in  Turnery,  Green,  1895, 
2  Ch.  205  ;  Fothergill  v.  Phillips, 
L.  B.  6  Ch.  770,  where  a  pur- 
chaser concealed  the  fact  that  he 
had  wrongfully  abstracted  a  large 
quantity  of  minerals  from  under 
tne  land  sold  ;  Fry,  Sp.  Perf. 
{{  402,  716,  717. 

(a)  Greenhalghv.Brifjdley,\90l,  Non-disolo- 
2  Ch.  324.    It  should  be  noted  gore  of  a  fact 
that  non- disclosure,  on  the  sale  material  to. 
of  land,  of  a  fact  material  to  the  the  title. 
title  of  the  property  sold  stands 
on  a  different  footing  from  non- 
disclosure of  a  fact  relating  to  its 
quality.    The  vendor's  title  is  a 
matter  which  is  exclusively  within 
his  own  knowledge,   and  he  is 
boimd  to  state  it  fairly  ;  and  his 
suppression  of  a  fact  material  to 
the  title  ma^,  according  to  the 
degree  in  which  it  affects  the  title, 
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Kepresenta- 
tion  that  land 
is  fit  for  a 
particular 
purpose. 


Representa- 
tion obviouply 
inapplicable. 


Active  con- 
cealment of 
defects. 


On  the  other  hand,  if  the  vendor  represent  that  a 
house  is  in  good  repair  (ft),  or  is  not  damp  (c),  or  that 
the  drains  are  in  good  order  (c?),  or  the  cellars  dry  (e), 
or  that  a  farm  is  in  a  high  state  of  cnltiyation  (/),  or 
sell  land  as  being  fit  for  building  purposes  Q/),  or  as 
business  premises  (A),  then  any  latent  defect,  which 
prevents  this  representation  from  being  fulfilled,  will  be 
a  good  ground  of  objection  by  the  purchaser  to  his 
completing  the  contract  (t).  If,  however,  the  defect 
were  patent  or  obvious,  then  the  purchaser  may  be 
obliged  to  perform  the  contract,  notwithstanding  the 
representation,  on  the  ground  that  he  must  be  taken  to 
have  bought  with  notice  of  the  defect  (j).  But  any 
active  concealment  of  defects  which  would  otherwise  be 
discoverable  by  inspection  is  a  fraud  (k) ;  and  if  a  pur- 
chaser be  deceived  thereby  (/)  he  may  avoid  the  contract 
accordingly.  Thus  if  cracks  in  the  walls  of  a  house 
be  papered  or  painted  over  with  intent  to  conceal  them, 


be  a  ground  for  avoiding  or  re- 
aiflting  the  specific  performance 
of  the  contract ;  see  Edward9  v. 
WickwoTy  L.  R.  1  Eq.  68 ;  Moatyn 
V.  West  Mottyn  Coal  and  Iron  Co,^ 
1  C.  P.  D.  145 ;  JU  Marth  and 
Earl  GranvUle,  24  Ch.  D.  11  ; 
Heywood  V.  MallalieUy  25  Ch.  D. 
357  ;  Nottingham  Brick  and  Tile 
Co.  V.  Butler,  16  Q.  B.  D.  778; 
Beece  v.  Berridge,  20  Q.  B.  D. 
623,  528  ;  Be  Davis  and  Cavey,  40 
Ch.  D.  601 ;  Be  JFhite  and  Smith* $ 
Contract,  1896,  1  Ch.  637  ;  Be 
Haedicke  and  LiptkVe  Contract, 
1901,  2  Ch.  666 ;  above,  pp.  61, 
n.  (w),  64,  65,  157—159,  166, 
351,  637,  n.  (<Q. 

{b)  Grant  v.  Munt,  Or.  Coop. 
173 ;  Dyer  v.  Hargrave,  10  Ves. 
505. 

(c)  Strangujaye  v.  Bishop,  29 
L.  T.  O.  8.  120. 

{d)  De  LassaUe  v.  Guildford, 
1901,  2  K.  B.  215. 

{e)  Lamare  v.  Dixon,  L.  R. 
6H.  L.  414. 


(/)  Dyer  v.  Sargrate,  10  Ves. 
605. 

(^)  Be  Puekett  and  Smith's  Con- 
tract, 1902,  2  Ch.  258. 

(A)  BeDavisandCavey,40Ch.'D. 
601 ;  above,  p.  166. 

(t)  Above,  pp.  539—541. 

{J)  Above,  p.  641  ;  Dyer  v. 
Margrave,  10  Ves.  505, 508 ;  Grant 
V.  Munt,  a.  Coop.  173, 177 ;  Sug. 
y.  &  P.  331,  332. 

{k)  Pickering  v.  Dowson,  4  Taunt. 
779,  785  ;  Schneider  v.  Heath,  3 
Camp.  506,  508. 

{I)  See  Horsfall  v.  Thomas,  1  H. 
&  C.  90,  dissented  from  by  Cock- 
bum,  C.  J.,  Smith  V.  Hughes, 
L.  R.  6  Q.  B.  697,  605,  and 
doubted  in  Benjamin  on  Sale, 
385, 2nd  ed.  The  decision  seems, 
however,  to  be  in  accordance  with 
the  law  laid  down  in  the  cases 
cited  above,  p.  682,  nn.  {k),  (/), 
and  by  Selbome,  C,  in  Cooks  v. 
Boswell,  11  App.  Cas.  232,  236. 
And  see  Pollock  on  Torts,  285, 
6th  ed. 
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and  the  house  be  then  sold,  though  without  any  war- 
ranty or  verbal  representation  as  to  its  state  of  repair,  to 
a  purchaser,  who  has  inspected  it,  the  contract  is  void- 
able for  fraud  (m).     And  any  conduct  calculated  to  Misleading 
mislead  a  purchaser  with  respect  to  some  material  fact,  **°^  ^  ' 
or  to  divert  him  from  inspection   or  inquiry,  which 
would  discover  a  defect  known  to  the  vendor,  is  equally 
fraudulent,   and  may  be  a  ground  for  avoiding  the 
contract  at  law  as  well  as  resisting  its  specific  per- 
formance (n).     It  should  be  noted  that  an  innocent  Specific 
misrepresentation  as  to  the  quality  of  land  sold  may  ^^^^^^^ 
be  a  good  ground  for  the  purchaser  to  resist  the  specific  redated  in 
performance  of  the  contract,  notwithstanding  that  it  be  ^here  the 
insufficient  to  procure  the  contract  to  be  rescinded  (o).  contract 

^  ^  '     cannot  be 

Thus  where  a  house  let  on  a  quarterly  tenancy  was  rescinded, 
sold  as  an  eligible  freehold  property  for  investment,  HopeY. 
but  was  being  used,  unknown  to  the  vendor,  as  a  ^*'*^- 
brothel,  the  Court  of  Appeal  refused  to  oblige  the 
purchaser  to  perform  the  contract  specifically,  but  also 
declined  to  rescind  the  contract  {p).  The  reason  given 
by  the  Court  was  that  the  purchaser,  if  forced  to  com- 
plete, would  be  liable  under  the  Criminal  Law  Amend- 
ment Act,  1885,  to  be  fined  unless  he  evicted  the  tenant. 
It  is  submitted  that  this  decision  must  be  referred,  in 
principle,  to  the  ground  that  the  defect  was  incompatible 
with  the  enjoyment  promised  by  the  contract^  coupled, 
possibly,  with  that  of  great  hardship  on  the  purchaser  (^). 
A  property,  of  which  the  rent-paying  occupier  must  be 
immediately  ejected,  on  pain  of  the  purchaser  becoming 
liable  to  criminal  proceedings,  hardly  fulfils  the  expec- 


(w)  See,Sug.  V.  &  P.  333—335.  —170. 

(n)   JFalteri  v.  Morgan,  3  De  G.  {p)    Hope  v.    IValter,    1900,    1 

F.  &  J.  718,  724  ;  Coakt  y.  Bo9'  Ch.  267,  reversinf^  the  decision  of 

u>eU,  11  App.  Cas.  232,  235,  236.  Cozens-Hardy,  J.,  1899,   1   Ch. 

(o)  See  Kennedy  y.  Panama^  ^.  879,  as  to  specific  performance, 

Mail  Co.,  L.  R.  2  Q.  B.  580  ;  £e  and    affirming    it  on  the  other 

Banister,   Broad   t.    Munton,    12  point. 

Ch.  D.  131  ;  above,  pp.  160,  165  {q)  AboTe,  pp.  681,  686. 
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Spedfio 
performanoe 
not  g^ranted 
where  the 
thing:  sold  is 
poaitively 
nozioas  in 
quality. 


Porbhaae 
under  s 
miitaken 
impression  as 
to  quality. 


tation  of  enjoyment,  which  is  raised  by  the  description 
of  an  eligible  freehold  property  for  investment  (r).  Or 
perhaps  the  principle  may  be  put  in  this  way — that  the 
Court  T^ill  not  enforce  the  specific  performance  of  a 
contract  to  purchase  a  thing,  which  is  positively  noxious 
in  quality,  notwithstanding  that  there  were  no  warranty 
of  quality,  and  that  in  other  respects  the  thing  answer 
the  description.  For  example,  a  house  may  be  so  ill- 
drained  that  it  is  dangerous  to  live  in  it ;  the  vendor 
may  be  aware  that  illness  has  been  actually  caused  by 
the  state  of  the  drains  and  maintain  silence  in  this 
respect ;  and  yet  the  purchaser  may  be  unable  to  avoid 
performance  of  the  contract.  He  buys  at  his  own  risk ; 
he  ought  to  have  the  drains  tested  for  himself;  and 
drains  may  be  tested  and  put  right  without  any  extra- 
ordinary danger  to  the  workmen  (s).  If,  however,  a 
house  were  infected  with  the  germs  of  disease,  such  as 
plague  or  smallpox,  so  that  any  person  entering  it  must 
incur  the  danger  of  catching  the  malady,  and  the  vendor 
concealed  this  fact,  it  is  thought  that  he  could  not 
enforce  specific  performance ;  for  the  thing  sold  was 
actively  harmful  {t).  The  house  might  indeed  be  dis- 
infected, but  only  at  the  risk  of  the  health  and  life  of 
those  who  entered  it  to  do  so.  It  appears  therefore 
that  where  one  has  bought  land  or  a  house  under  a 
mistaken  impression  as  to  its  quality,  he  must  in  general 
abide  by  the  consequences  of  his  own  mistake,  unless 
the  vendor  made  by  warranty  or  representation  some 
promise  as  to  the  quality,  or  actively  concealed  some 
defect  which  was  known  to  him. 


Not  only  is  there  no  legal  obligation  upon  a  vendor 


Vendor  not 

disabuse  of  land  to  disclose  to  the  purchaser  any  defects  known 


(r)  See  5.  C,  1900,  I  Ch.  259. 

(»)  See  above,  pp.  680—684. 

(t)  See  Com  foot  v.  Fowke^  6  M. 
&  W.  368,  380,  381  ;  Chester  v. 
Poxrell,  62  L.  T.  722,  723.     But 


apparently  this  fact  would  not 
be  suiBoient  ground  for  rescinding- 
the  contract;  see  above,  p.  662 
and  n.  (A) ;  Ward  v.  lIobb9, 4  App. 
Cas.  13,  24,  26,  29. 
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to  him  in  the  quality  of  the  thing  sold,  but  further  the  purohaaer  of 

J.  ,i  -lii-rii  -I  »  'li*  erroneous 

yendor  is  not  bound  to  disabuse  the  purchaser  of  any  belief  as  to 
erroneous  belief,  which  the  purchaser  has  formed,  and  ^®  ^^^^^m 
which  the  vendor  knows  that  the  other  has  formed,  as  to  sold, 
the  quality  of  the  purchased  property  (m)  .   A  vendor  may 
well  sell  a  house,  which  has  got  dry  rot  in  all  the  wood- 
work and  is  badly  drained,  to  a  purchaser,  who  knows 
nothing  of  these  defects,  but  believes  to  the  knowledge 
of  the  vendor  that  the  house  is  in  good  repair  and  well 
drained,  and  yet  the  purchaser  will  not  be  entitled  to 
claim  the  rescission  of  the  contract ;  provided  always 
that  the  vendor  made  no  representation  as  to  the  quality 
of  the  thing  sold,  and  did  not  actively  conceal  the 
defect.     And  this  is  equally  the  case,  even  though  the  It  does  not 
purchaser  suppose   the  vendor  to  be  warranting  the  uiat'the^  *^**^ 
quality  of  the  thiog  sold,  provided  that  the  vendor  were  P/^^^^, 
not  aware  of  the  purchaser's  belief  in  this  respect  and  vendor  to  bo 
had  done  nothing  to  induce  it.     So  long  as  the  vendor  Jb^^'^u^ 
knows  no  more  than  that  the  purchaser  is  mistaken  as  if  the  vendor 
to  the  quality,  the  purchaser's  further  erroneous  belief  this^^      °^ 
that  the  vendor  is  warranting  the  quality  is  no  ground 
for  his  avoidance  of  the  contract  (;r).     And  it  does  not 
appear  that  the  above  circumstances,  namely,  the  ven- 
dor's knowledge  of  the  purchaser's  erroneous  belief  or 
the  purchaser's  further  mistaken  impression  that  the 
vendor  is  warranting  the  quality  (if  not  known  to  the 
vendor),  are  of  themselves  a  sufficient  ground  to  enable 
the  purchaser  to  resist  the  specific  performance  of  the 
contract  (y),  unless  he  can  move  the  Court  on  the  grounds 
of  unfairness  or  hardship  (s).     If,  however,  the  vendor  Bat  if  the 
know  that  the  purchaser  believes  him  to  be  warranting  ^l^bS^iS^ 


(w)  Keate»  v.  Cadogany  10  C.  B.  (x)  See  6'mtM  v.  Hugkea^  L.  K. 

691  ;    Edwards-  Wood  v.  Majori-  6  Q.  B.  697. 
*aiiA*,  7  H.  L.  0. 806, 809 ;  6mfM  ,.    g  .^      , 

V.  Hughes,  L.  R.  6  Q.  B.  697,  „  ^^ .    „   //n  * 

607  ;  Fry,  Sp.  Perf.  }§  706,  713  :  P'  ^^*'  "'  ^'^ 
Turner  v.  Greetiy  1896,  2  Ch.  206.  (2)  Above,  p.  686. 
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^YcAdiae^  the  quality  of  the  thing  sold,  and  agree  to  the  oontraot 
wanfc  of  true  without  the  intention  of  warranting  according  to  the 
**"*""**  purchaser's  expectation,  but  without    disabusing   the 

purchaser  of  his  belief,  in  that  case  there  is  no  true 
consent  of  the  parties,  and  on  this  ground  the  contract 
Aoorataaoe  of  is  Yoid  (a).  The  Same  law  seems  applicable  where  one, 
the  aooeptor  ^^^  knows  that  there  is  a  mistake  in  the  terms  of  an 
faoiTB  to  be  offer,  accepts  it  unconditionally  and  without  correcting 
the  mistake,  being  minded  to  take  advantage  of  the 
other's  error.  Thus  if  A.  offer  to  sell  to  B.  Blackacre 
and  Whiteacre  for  2,000/.,  and  B.,  knowing  that  A. 
really  means  to  offer  Blackacre  only  or  to  ask  4,000/., 
but  intending  to  hold  A.  to  the  letter  and  not  to  the 
spirit  of  his  proposal,  at  once  close  with  the  offer,  it  is 
thought  that  A.  is  not  estopped  from  proving  his 
mistake,  and  the  contract  is  void  for  want  of  true  con- 
sent. For  B.  knew  that  A.  thought  that  B.  was 
promising  to  take  Blackacre  only  or  to  pay  4,000/.; 
and  he  ought  not  to  have  sought  to  take  advantage 
of  such  a  mistake  (6).  In  a  case  like  this  the  accept- 
ance of  the  offer,  with  knowledge  of  the  mistake 
in  its  terms,  appears  to  be  plainly  fraudulent;  and 
the  acceptor  may  not  take  advantage  of  his  own 
wrong.  The  other  party  therefore  has  the  choice 
of  two  alternatives.  He  may  either  treat  the  con- 
tract as  altogether  void  by  reason  of  his  mistake,  or 
he  may  affirm  and  enforce  the  contract  according  to 
the  terms  which  he  had  really  intended  to  propose, 
treating  the  acceptance  as  an  assent  to  a  contract,  of  the 
real  terms  of  which  the  acceptor  had  notice,  and  claim- 


(a)  Smith  t.  Hughe$,  nbi  sup. 

{b)  See  Web9ter  y.  Cecil,  30 
Beay.  62,  as  explained  in  Tamplin 
y.  Jame$,  16  Cb.  D.  216,  221  ; 
Pagtt  y.  Marthall,  28  Ch.  D.  266, 
265.  Tbe  case  appears  to  be 
goyemed  hj  the  same  principle 
as  is  applied  in  holding  that  a 
man  is  not  bound  by  the  exaot 


terms  of  a  description  or  repre- 
sentation which  he  has  put  for- 
ward or  made  to  another,  where 
the  other  has  notice  that  its  terms 

are  inaccurate;  aboye,  pp.  641, 

686  and  n.  ^ ) ;  Calverley  y.  WiU 

Hams,  1  Ves.  jun.  210 ;  Townshend 

y.  Stangrwm,  6  Ves.  328,  341.    . 
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ing  to  have  the  written  agreement  rectified  on  account 
of  a  mistake  common  to  both  parties  in  the  expression  of 
its  terms.  And  if  he  choose  this  alternative^  the  acceptor 
will  be  estopped  by  his  conduct  from  setting  up  the 
want  of  true  consent  as  a  ground  for  avoiding  the  con- 
tract, or  from  objecting  to  rectification  on  the  ground 
that  the  mistake  was  made  by  the  other  party  alone, 
and  was  not  common  to  both  of  them  (c). 

So  far,  in  discussing  the  subject  of  mistake  as  ex-  MUta^eas 
eluding  any  true  consent  between  the  parties,  and  so  ^^^nt^ 
avoiding  the  contract  altogether,  we  have  dealt  mainly  «lT"ty- 
with  the  rules  of   the  common  law(c?).     Where  the 
contract  is  void  on  this  ground,  the  parties  are  in  the 
same  position  in  equity  as  at  law.     There  can  be  no 
question  of  any  order  for  specific  performance  of  the 
contract,  for  this  remedy  is,  as  we  have  seen  (^),  only 
granted  to  enforce  a  valid  contract.     But  where  one  Unilateral 
party  has  entered,  into  the  contract  under  a  mistake,  ^^Ji^"* 
which  is  not  shared  by  the  other,  and  the  one  is 
estopped  at  law  from  setting  up  his  mistake  and  proving 
his  true  intention,  the  parties  are  not  always  in  the 
same  position,  as  regards  the  equitable  remedies  to 
enforce  the  contract,  as  they  are  at  law.     Thus  where 
the  vendor  makes  a  mistake  in  the  preparation  of  the 
particulars  of  sale,  and  includes  therein  more  than  he 
really  meant  to  sell  (/),  but  the  description  is  precise, 
so  that  a  man  would  naturally  and  reasonably  suppose 
that  the  vendor  meant  to  sell  what  he  actually  offered, 
the  contract  is  enforceable  against  the  vendor  at  law, 
since  he  would  be  estopped  from  proving  his  mistake  {g). 


(<?)  See  Garrard  v.  Frankely  30  7th  ed. ;  below,  pp.  710  sq. 

Bear.  445 ;   Harri*  v.  Pepperell,  (d)  Above,  pp.  667  sq,. 

L.  R.  6  Eg.  1 ;  Blooms  v.  Spitthy  \e)  Above,  p.  678. 

L.  R.  13  Eq.  427 ;  Paget  v.  Mar-  {/)  See  Be  Fawcettand  Holme$, 

$hall,  28  Gh.  D.  255 ;  as  explained  42  Oh.  D.  150  ;   above,  p.  640 ; 

in  May  v.  FUUt,  1900,  2  Gh.  616,  May  v.  Flatt,  1900,  1  Gh.  616. 

623;   Pollock  on  Gonti^ct,  495,  C^)  Above,pp.668,670,673,676. 
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The  vendor  is  also  estopped  from  setting  up  his  mis- 
take in  equity  to  this  extent,  that  he  is  not  entitled  to 
claim  the  rescission  of  the  contract  (^),  or  to  insist 
himself  on  its  specific  performance,  except  on  the  terms 
of  conveying  the  whole  of  the  property  described, 
if  he  be  able  to  do  so  (»).  If  he  be  not,  he  may,  as  we 
have  seen  (A:),  enforce  specific  performance  with  an  abate- 
ment of  the  purchase  money,  where  the  deficiency  is 
insubstantial  or  the  contract  contained  an  express  stipu- 
lation as  to  compensation  for  misdescription.  But  if 
the  purchaser  sue  for  specific  performance  of  the  contract, 
then  the  vendor  may  in  certain  circumstances  be  entitled 
to  set  up  his  mistake  as  a  defence  to  the  action.  This 
is  owing  to  the  discretionary  nature  of  the  remedy  of 
specific  performance,  and  to  the  fact  that  in  granting 
or  withholding  such  relief  the  Court  will  have  regard  to 
circumstances  outside  the  contract  and  especially  to  the 
conduct  of  the  parties,  and  may  refuse  specific  perform- 
ance on  the  ground  of  great  hardship  (/).  But  it  is  not 
in  every  case  that  a  party  sued  for  specific  performance 
may  avail  himself  of  his  own  mistake  as  a  defence  to 
the  action.  If  the  mistake  were  entirely  due  to  the 
defendant's  own  carelessness  or  inadvertence,  the  plaintiff 
having  done  nothing  to  induce  or  contribute  to  the  error, 
nor  having  sought  knowingly  to  take  advantage  of  it, 
and  if  it  will  inflict  no  great  hardship  on  the  defendant 
to  enforce  him  to  perform  the  contract  specifically, 
then  it  appears  that  the  defendant  will  be  equally 
precluded  from  resisting  specific  performance  in  equity 
as  from  avoiding  his  liability  at  law  (m).  Thus 
where  the  vendor  has  in  these  circumstances  in- 
advertently included  in  the  particulars  of  sale  more 

(h)  Alvanley    y.    Xinnaird,    2  (k)  Above,  pp.  635,  639 — 641. 

Mao.   &  O.    I,    7,   8  ;    Seott   v.  ,«   a\^^^  «,>  ii    aqk 

Littledale,  8  E.  &  B.  815.  (^  ^**°^®»  PP*  3^»  ^®^- 

(t)  Manser   v.   Back,   6   Hare,  (m)  Tamplin  v.  James,  15  Gh.  B. 

443,  447,  448;  Alvanley  t.  Kin-  215;  Goddard v.  Jefreya,  ZQW.B., 

naird,  2  Mac.  &  G.  1,  8.  269,  270. 
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than  he  meant  to  sell,  he  will  nevertheless  be  obliged 
at  the  purchaser's  suit  to  perform  the  contract  specifi- 
cally, and  must  convey  the  whole  property  described, 
if  he  can ;  or  if  he  cannot,  he  must  convey  what  he 
can  with  a  proportionate  abatement  of  the  price  (n). 
So  it  appears  that,  in  the  like  circumstances,  a  pur- 
chaser who  has  by  his  own  mistake  signed  a  contract 
to  buy  a  property  smaller  than  he  supposed  it  was  (o), 
or  even  different  from  that  which  he  intended  to 
buy  (p),  cannot  resist  specific  performance  on  the  ground 
of  his  mistake.     But  where  it  would  be  a  great  hard-  Specific 

•      1  -iTi.  i»  perfoimance 

ship  on  the  party  mistaken  to  oblige  him  to  perform  against  a 
the  contract  specifically,  the  Court  will  not  grant  this  tekenmaybe 
relief  to  the  other  party,  but  will  leave  him  to  pursue  refused  on 
his  remedy  at  law  (q).     Thus  where  one  wrote  a  letter  hardahip. 
offering  by  mistake  to  sell  his  land  for  1,250/.,  meaning 
to  say  2,250/.,  and  the  offer  was  accepted,  the  Court 
refused  to  grant  specific  performance  at  the  purchaser's 


(m)  Mackenzie  t.  Hesketh,  7  Ch. 
D.  675  ;  Dyaa  v.  Stafford,  7  L.  R. 
It.  690,  605,  606. 

(o)  Tamplin  y.  Jame9,  16  Ch.  D. 
215;  Qoddard  v.  Jeffrey*,  30  W.  R. 
269. 

{p)  Van  Praagk  t.  Everidge, 
1902,  2  Ch.  266,  Kekewich,  J., 
reversed  on  other  grounds,  1903, 
1  Ch.  434  (above,  j).  678),  fol- 
lowing tilie  rule  hud  down  in 
Tamplin  t.  Jamee,  ubi  sup.  in 
preference  to  the  decision  in 
Matins  r.  Freeman,  2  Keen,  25, 
where  specific  performance  was 
refused  at  the  vendor's  suit  in 
exactly  the  same  circumstances. 
But  note  that  Kekewich,  J.,  held 
that  in  the  circumstances  of  the 
case  before  him  it  was  no  great 
hardship  to  enforce  specific  p«r- 
formanoe  against  the  purchaser, 
and  ezpres^y  recognised  that,  if 
this  were  not  so,  specific  perform- 
ance mig^ht  have  been  refused; 
see  1902,  2  Ch.  271,  272.  It  is 
leapeotf ullj  submitted,  however, 
that  the  learned  judge  was  right 


in  reoog^nising  that  the  case  of 
Tamplin  v.  Jamet  set  definite 
limits  to  the  equitable  rule  ex- 
pressed of  old  in  the  proposition 
that  the  Court  will  refuse  specific 
performance  on  the  ground  of 
mistake  (see  Neap  v.  Abbott,  C.  F. 
Coop.  (1837-8),  333 ;  1  C.  P.  Coop. 
t.Cottenham,382;  MamerY.Baek, 
6  Hare,  44H,  447,  448).  The 
decision  in  Tamplin  v.  Jamet  shows 
that  the  Court  will  not  now 
refuse  specific  performance  on 
the  ground  of  unilateral  mistake 
alone,  and  that,  notwithstanding 
that  the  parties*  minds  in  making 
the  contract  were  not  in  tnUh  at 
one,  a  defendant  to  an  action  in 
equity  for  specific  performance  of 
the  contract  may  be  estopped  from 
saying  so.  See  above,  p.  679, 
and  n.  (u). 

{q)  Tamplin  v.  Jamet,  15  Ch.  D. 

215,  217,  221 ;  Goddards.  Jeffreys, 

30  W.  R.  269,  270 ;    Van  Fraagh 

V.  Everidge,  1902,  2  Ch.  266,  271, 

272. 
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suit  (r).  And  where  a  yendor  has  by  his  own  mistake 
included  in  the  particulars  of  sale  much  more  than  he 
meant  to  sell,  it  appears  that  the  Court  may  decline,  on 
the  ground  of  hardship,  to  order  the  specific  perform- 
ance of  the  contract  at  the  purchaser's  suit,  unless  he 
elect  to  take,  without  compensation,  what  the  vendor 
really  intended  to  sell  («).  So  also  we  have  seen  that 
where  a  vendor  has  innocently  made  a  serious  error  of 
description  to  his  own  disadvantage,  and  has  so  pur- 
ported to  sell  a  much  larger  property  than  he  has, 
the  purchaser  will  not  be  entitied  to  enforce  specific 
performance  with  compensation,  if  this  would  be  a 

Whereonelias  great  hardship  on  the  vendor  {t).  And  where  one  party 
has  contributed  in  any  way  to  the  other's  mistake,  as 
if  the  particulars  of  or  contract  for  sale  contain  any 
misrepresentation  or  any  ambiguity  likely  to  mislead  a 
man  of  ordinary  intelligence  using  ordinary  care,  then 
the  other  party  may  resist  the  specific  performance  of 

WhereonehaB  the  contract  on  the  ground  of  his  mistake  (u).  If  the 
description  of  the  land  sold  in  the  written  agreement 
erroneously  comprise  more  than  the  vendor  means  to 
sell,  but  the  purchaser  have  notice,  before  or  at  the 
time  of  sale,  what  land  the  vendor  really  intends  to 
part  with,  the  purchaser  cannot  enforce  the  specific  per- 
formance of  the  contract  according  to  the  written  descrip- 
tion ;  for  the  vendor  may  in  defence  prove  by  evidence 
outside  the  written  agreement  that  it  does  not  express 
the  parties'  true  intention  (x).  And  as  we  have  seen  (y), 
if  in  such  case  the  vendor  have  no  title  to  the  land 


contributed 
to  the  other*0 
mistake. 


notice  of  an 
eiTor  in  the 
particolflfs. 


(r)  Wehster  v.  Cecil,  30  Beav. 
62 ;  see  aboYe,  p.  690. 

(«)  AUfanley  v.  Kinnaird,  2 
Mao.  &  G.  I,  7 ;  Durham  y. 
Legard,  34  Beav.  611,  614;  above, 
p.  636. 

(t)  AboTe,  p.  638. 

(m)  jffiyytw«on  v.  CfotTM,  15  Ves. 
616 ;  Swaitland  y.  Dcarsley^  29 
BeaT.  430 ;  Tamplin  ?.  James,  15 


Oh.  D.  216,  216,  221 ;  Goddard 
V.  Jefreyt,  30  W.  R.  269,  270; 
Van  Fraagh  v.  Evtridge,  1902,  2 
Oh.  266,  271,  272. 

(x)  Calverl^  y.  JFUliams,  1  Ves. 
jun.  210;  ToumMhend  t.  Stangrwtm, 
6  Ves.  328,  341 ;  above,  pp.  541, 
686  and n.  U);  below,  pp.  699  tq., 
705. 

(y)  Above,  p.  638. 


OF  MISTAKE.  695 

erroneously  oomprised  in  the  contract,  the  purchaser  is 
not  entitled  to  claim  specific  performance  with  com- 
pensation.    If  one  party  were  aware  of  the  other's  mis-  Where  one 
take  and  wrongfully  took  advantage  of  it,  he  cannot  qUiot's  mia- 
enforoe  the  specific  performance  of  the  contract  against  take  and 
the  party  mistaken  (z).     Indeed  in  this  case,  as  we  ad^anUge 
have  seen  (a),  it  may  be  contended  that  the  contract  *^***- 
is  void  at  law. 

Not  only  may  a  contract  be  void  on  account  of  a  Common  mls- 
mistake  excluding  any  real  consent  of    the  parties,  ^^^faj? 
where  the  mistaken  party  is  not  estopped  from  assert-  which  is  a 
ing  his  error  {b) ;  it  may  also  be  void  where  the  parties'  precedent  to 
minds  are  really  at  one  as  regards  the  present  intention  the  formation 
of  contracting,  but  they  are  under  a  common  mistahe 
with  respect  to  some  fact,  the  existence  of  which  is  a 
condition  precedent  to  their  uniting  in  the  formation 
of  a  contract.     On  this  ground  a  contract  for  the  sale 
of  a  thing  which  both  parties  believe  to  be  in  existence, 
but  which  has  really  ceased  to  exist,  is  altogether  void  (c). 
For  example,  where  an  apparent  contract  is  made  for 
the  sale  of  a  life  estate,  both  parties  believing  the 
tenant  for  life  to  be  alive,  when  in  truth  he  is  dead, 
the  contract  is  altogether  void;   the   purchaser  may 
resist  its  performance;   and  if  it   should  have  been 
completed  by  conveyance  the  conveyance  may  be  set 
aside,  and  the  purchase  money  may  be  recovered  as 
money  paid  under  a  mistake  of  fact(e/).     The  same 
law  applies  to  the  sale  of  an  estate  in  remainder  or 
reversion  expectant  on  a  life  estate,  if  made  on  the 
basis  that  the  tenant  for  life  is  living,  when  he  is  in 
fact  dead ;  or  to  the  sale  of  a  reversion  or  remainder 

{z)   WebeUr  v.  Cml,  30  Beay.  7  Ex.  208 ;  CotUurier  y.  Hagtie^  5 

62,  aa  explained  in  Tamplin  y.  H.  L.  0.  673. 

Jame»,  16  Ch.  D.  215,  221,  222.  (d)  See  Hitchcock  y.   Giddingt, 

(a)  Aboye,  p.  690.  4  Price,  135  ;  Strickland  y.  Turner, 

lb)  Aboye,  pp.  667  tq*  7  Ex.  208  ;    Cochrane  y.    Willis^ 

\e)   Hitchcock   y.    Qiddings,    4  L.  B.  1  Ch.  68 :  Scott  y.  Coulson, 

Price,  136  ;  Strickland  v.  Turner,  1903,  2  Ch.  249. 
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Depreoiatioii 
in  quality 
nnlmown  to 
the  oontraot- 
ing  parties. 


expectant  on  an  estate  tail,  if  actually  barred  at  the 
time  of  sale,  the  parties  supposing  it  to  be  still  in 
existence  (e).  So  it  appears  that  if  a  contract  be  made 
for  the  sale  of  land  or  a  house  in  the  belief  that  the 
property  is  existing  in  its  usual  state,  the  agreement  is 
Yoid  if  at  the  time  that  it  was  made  the  land  were 
washed  away  by  the  sea,  or  the  house  destroyed  by 
fire  (/).  In  such  cases,  however,  the  thing  sold  must 
have  been  utterly  destroyed  so  as  to  have  ceased  to 
exist  at  the  time  of  sale ;  mere  deterioration  in  quality, 
though  unknown  to  both  parties,  is  not  sufficient  to 
avoid  the  contract,  if  there  remain  in  existence  some- 
thing which  answers  to  the  description  of  the  thing 
sold  (g).  For  example,  a  contract  for  the  sale  of  land 
would  not  be  void  if  the  land  were,  unknown  to  the 
contracting  parties,  temporarily  flooded.  And  in  the 
case  of  the  sale  of  a  house  destroyed  by  fire,  the 
validity  of  the  contract  would  appear  to  depend  on  the 
question,  whether  the  house  were  a  principal  object  of 
the  sale,  or  were  merely  accessory  to  the  land  sold. 
Thus  the  sale  of  a  single  house  in  a  town  seems  to  be 
void  if  the  house  were  no  longer  in  existence  at  the 
time  of  sale.  But  on  the  sale  of  a  large  estate,  com- 
prising several  farms,  the  fact  that  some  cottage  or 
farm  house  or  building  was  burnt  down  before  the  sale 
appears  to  amount  to  no  more  than  a  depreciation  in 
quality  and  to  be  insufficient  to  render  the  contract 
altogether  void  on  the  ground  of  common  mistake.  A 
mere  depreciation  in  quality,  which  was  unknown  to 
both  parties  at  the  time  of  sale,  appears  to  be  governed 
by  the  same  law  as  applies  to  the  case  of  unknown 
latent  defects  (/?).  If,  however,  it  were  an  essential 
condition  of  the  sale  that  the  thing  sold  possessed  a 


(e)  SS,  CC, 

If)   Hitehcoek  v.    Oiddinffx,   4 
Price,  135,  141. 


(^)  See  Sarr  v.  Oxbswiy  3  M.  & 
W.  390. 

{h)  Above,  p.  682. 
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oertain  quality  or  were  in  some  partioular  state  of 
fitness  {i)y  then  it  seems  that,  in  case  of  a  depreciation 
in  quality  unknown  to  both  parties  at  the  time  of  sale, 
the  contract  would  be  void  on  account  of  their  common 
error  as  to  a  fact  which  formed  the  basis  of  their 
oontraotin^. 

For  this  purpose  a  mistake  in  a  matter  of  private  Common 
right,  such  as  a  man's  title  to  some  particular  piece  of  w^ate^ight. 
land,  stands  on  the  footing  of  a  mistake  of  fact.  Thus 
if  A.  agree  to  sell  Blackacre  to  B.,  both  parties  believing 
it  to  belong  to  A.,  and  it  turn  out  afterwards  that  the 
land  really  belonged  to  B.,  the  contract  is  void,  B.  may 
resist  its  performance  either  at  law  or  in  equity,  and  if 
it  have  been  completed,  the  conveyance  maybe  set  aside 
and  the  purchase  money  recovered  {k). 


§  2. — 0/ Mistake  in  the  expression  of  Consent ^  and  its 

Rectification. 

It  has  been  already  mentioned  (/)  that,  besides  mis-  Mistake  in  the 
take  avoiding  an  apparent  contract  or  conveyance  on  ^^^^^^"^  ^ 
the  ground  of  want  of  true  consent,  there  may  be 
mistake  in  the  expression  of  a  true  consent ;  and  that 
in  this  case  the  agreement  may  generally  be  rectified. 
We  will  now  consider  this  subject. 

The  rectification  of  a  written  instrument  (in  which  Rectification 
form,  as  we  have  seen,  a  contract  for  the  sale  of  land  is  instruments  a 
required  to  be  made  (m) ),  on  the  ground  of  its  not  ™***®';  »*  *^o 
expressing,  by  reason  of  fraud  or  mistake,  the  true  in-  jurisdiction 

of  Courts  of 


Equity. 


(i)  See  aboTe,  p.  680.  Co.^  Ld.  ▼.  Henry  Lister  ^  Son,  Ld,, 

(X)  BinghamT.  Bingham,  1  Yes.  1896,  2  Ch.  273,  281  ;  Alkard  T. 

sen.  126 ;  Broughton  v.  Huit,  3  De  JFalker,  1896,  2  Ch.  369. 

2  H.  L.  149 ;  Jonet  v.  Clifford,  3  ^^^  ^^^®'  P-  *'^®- 

Ch.  D.  779  ;  Huddersfteld  Bankifig  (w)  Aboye,  p.  3. 

-w. — II.  3 
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tention  of  all  parties  thereto,  is  a  matter  depending 
entirely  on  the  jurisdiction  of  Courts  of  Equity  now 
An  ezoeption  Tested  in  the  Supreme  Court  of  Judicature  (n).  And 
^^^*^^^^  we  will  begin  by  reminding  the  reader  that  the  exercise 
eridenoe  is  not  of  this  jurisdiction  f  orms  an  exception  to  the  general  rule 
ezp1i£  or  applied  equally  in  Courts  of  Law  and  Equity  (o),  that 
Taiy  written    extrinsic  evidence  of  the  intention  of  the  parties  to  a 

inscnunents.  . 

written  instrument  is  not  admissible  to  explain  or  vary 
the  terms  of  the  writing  (/?).  In  other  words,  the 
general  principle  is  that  the  parties  are  not  at  liberty  to 
prove  by  evidence  outside  the  instrument  that  the  in- 
tention expressed  therein  was  not  their  intention ;  or 
more  briefly,  that  they  are  bound  by  the  words  which 
they  have  used  in  the  writing,  no  matter  what  they  (the 
parties)  meant  (q).  The  result  of  this  general  principle 
is  that  some  matters,  which  are  really  errors  in  the 
expression  of  consent,  are  dealt  with  by  the  Courts  in 
the  course  of  their  construction  or  interpretation  of 
written  instruments  which  they  are  prayed  to  enforce. 
Correotion  of  Thus  the  Court  will  correct  all  errors  which  are  apparent 
on  the  face  of  any  written  instrument  as  a  matter  of  the 
construction  or  interpretation  of  its  terms  and  without 
admitting  extrinsic  evidence  to  explain  them  (r).  So 
also  where  the  terms  of  some  agreement  embodied  in  a 
written  instrument  are  upon  the  face  of  it  ambiguously 


obvious 
tfrrors. 


(n)  Ball  y.  StorU,  1  Sim.  &  Stu. 
210,  219  ;  see  Wms.  Real  Prop. 
164,  19th  ed. 

(o)  Parteriehe  v.  Powlei^  2  Atk, 
383,  384 ;  Bieh  ▼.  JaeksM,  4  Bro. 
C.  C.  614,  6  Ves.  334,  n. ;  Ball 
V.  Storie,  1  Sim.  &  Stu.  210,  218, 
219 ;  Bradford  y,  Eotnney,  30  Beav. 
431. 

(p)  Rutland^ »  cate,  6  Rep.  26 ; 
Preatim  v.  Merceau,  2  W.  Bl.  1249  ; 
Oo»»  T.  Xuffenty  6  B,  &  Ad.  68,  64, 
66 ;  Adawa  v.  JTordley,  1  M.  & 
W.  374  ;  Doed,  Norton  v.  Webster, 
12  A.  &  E.  442 ;  Barton  t.  Dawes, 
10  0.  B.  261  ;  Abref/  v.  Crux, 
L.  R.  6  C.  P.  37  ;  Fvans  v.  Boe, 


L.  R.  7  C.  P.  138 ;  see  aboye, 
pp.  664,  666,  688. 

(q)  Doe  d.  Templeman  y.  Martin, 
4  B.  &  Ad.  771,  783,  786  ;  Doe  d. 
Gwillim  y.  GwiUim,  6  B.  &  Ad. 
122,  129  ;  Bickman  y.  Carstairs, 
ib.  661,  663  ;  above,  p.  668. 

(r)  Coles  y.  Bulme,  8  B.  &  0. 
668  ;  mison  y.  JFilson,  5  H.  L. 
C.  40,  66,  67  ;  Sug.  V.  &  P.  171, 
note  (I);  Be  DanieVs  Settlement, 
1  Ch.  D.  376  ;  Greenwood  y. 
Greenwood,  6  Gh.  D.  964  ;  Mour- 
ntand  y.  Le  Clair,  1903,  2  E.  B. 
216  ;  Elphinstone,  Norton  & 
Clark,  Interpretation  of  Deeds, 
Rule  17,  p.  78. 
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or  inexactly  exprefised,  the  Court  will  not,  as  a  rule, 
admit  extrinsic  evidence  of  what  the  parties'  intention 
was,  but  will  gather  their  intention  from  the  written 
instrument  alone,  and  decide,  on  consideration  of  the 
words  used  therein,  what  interpretation  shall  be  given 
to  them,  or  whether  they  bear  any  meaning  at  all  («). 


Having  thus  adverted  to  the  rule,  to  which  rectifica- 
tion forms  an  exception,  let  us  pass  on  to  rectification 
itself.  Courts  of  Equity  have  jurisdiction  to  rectify  a 
written  instrument  purporting  either  to  contain  or  to 
cany  out  an  agreement  between  the  parties  thereto,  if 
it  be  proved  by  clear  evidence  that  the  instrument  as 
drawn  does  not  embody  or  give  effect  to  their  real 


Sectlficatioii 
may  be  ob- 
tamed  where 
a  written 
instrument 
does  not 
express  the 
parties*  real 
ag^reement. 


(«)  AUham'8  etue,  8  Bep.  150b, 
165 ;  Croome  y.  Lediard,  2  My.  & 
K.  251 ;  Saufiderson  v.  Piper,  5 
Bing.  N.  C.  425;  Elphinstone, 
Norton  &  Clark,  Interpretation 
of  Deeds,  Rule  26,  p.  112;  see 
also  Higginion  y.  Clowet,  15  Yes. 
516 ;  Clotoet  y.  Higginton,  1  V.  & 
B.  524 ;  Sug.  V.  &  P.  161 ;  Mar- 
ihall  y.  Berridge,  19  Gh.  D.  233. 
This  is  hardly  tiie  place  to  state 
in  full  the  roles,  with  their  ex- 
ceptions, as  to  the  admission  of 
extrinsic  eyidence  in  interpreta- 
tion of  written  instruments.  The 
rmder  is  referred  to  Stephen  on 
Eyidence,  Arts.  90—92 ;  Elphin- 
stone,  Norton  &  Clark,  Interpre- 
tation of  Deeds,  Rales  1,  10—12, 
16,  and  Ch.  VIII.  pp.  1,  47,  67, 
76,  102  »q. ;  Wigram  on  Wills, 
L.  Q.  R.  XX.  246.  But  it  may 
be  pointed  out  that,  whilst 
extrinsic  eyidence  of  external 
facts,  other  than  the  fact  of 
what  the  parties  aotuallj  in- 
tended, is  admissible  to  elucidate 
descriptions,  apparently  capable 
of  being  reduced  to  certainty  by 
such  eyidence,  of  persons  or 
thmgs  mentioned  in  tne  writing, 
eyidence  of  the  actual  intention 
of  the  parties  is  imly  admissible 


where  it  turns  out,  after  attempt- 
ing to  elucidate  a  description  of 
the  aboye  character  by  proof  of 
tueh  external  facts,  that  the  de- 
scription is  equally  applicable  to 
seyeral  objects.  See  aboye,  p.  677; 
Cheyney*8  ease,  5  Rep.  68 ;  Alt' 
hanCe  ease,  8  Rep.  155 ;  Jones  y. 
Newman,  1  W.  Bl.  60 ;  MilUr  y. 
Trarers,  8  Bing.  244,  248 ;  Doe  d. 
Morgan  y.  Morgan,  1  C.  &  M.  235 ; 
Doe  d.  Gord  y.  Needs,  2  M.  &  W. 
129,  139,  140 ;  Doe  d.  MUeocks  y. 
Eiseoeks,  5  M.  &  W.  363,  368, 
369  ;  Elphinstone,  Norton  & 
Clark,  Interpretation  of  Deeds, 
Rule  25,  p.  108.  We  may  also 
mention  here  that  the  rule  in 
question  does  not  prohibit  the 
proof  by  oral  eyidence  of  some 
stipulation  collateral  and  addi- 
tional to  a  written  contract  and 
not  inconsistent  with  the  terms 
expressed  in  the  writing;  Lindley 
y.  Laeey,  17  C.  B.  N.  S.  678; 
Malpas  y.  London  ^  South  Western 
Ry.  Co.,  L.  R.  1 C.  P.  336;  Morgan 
y.  Griffith,  L.  R.  6  Ex.  70; 
Erskine  y.  Adeane,  L.  R.  8  Ch. 
766 ;  Lamare  y.  Dixon,  L.  R.  6 
H.  L.  414  ;  AngellY,  Duke,  L.  R. 
10  Q.  B.  174;  De  Lassalle  y. 
Guilford,  1901,  2  K.  B.  216. 
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agreement  (/).  In  order  to  make  out  a  case  for  rectifi- 
cation, it  must  be  shown  that  the  parties  have  actually 
concluded  an  antecedent  contract  at  variance  in  some 
respect  with  that  expressed  to  be  contained  in  or  carried 
out  by  the  written  instrument,  and  that  they  intended 
to  embody  or  give  effect  to  that  antecedent  contract  in 
or  by  the  writing.  In  the  first  place,  there  must  be  an 
antecedent  contract;  no  inconclusive  negotiation  or 
honourable  understanding  void  at  law  is  sufficient  (w). 
Secondly,  there  must  be  a  common  intention  of  embody- 
ing or  giving  effect  to  that  contract  in  or  by  the 
writing  (x).  That  this  is  an  essential  condition  of 
obtaining  rectification  appears  from  the  fact  that,  if  the 
parties  agree  to  omit  some  term  of  their  real  contract 
from  the  written  instrument,  no  rectification  thereof 
can  be  obtained  (y).  It  is  likewise  shown  in  the  case  of 
contracts  required  by  the  Statute  of  Frauds  (2)  to  be 
put  into  writing.  If  the  antecedent  contract  were  one  of 
these  and  there  were  a  common  intention  to  embody  or 
give  effect  to  all  the  terms  of  that  contract  in  or  by  the 
writing,  the  writing  may  be  rectified  {a) ;  and  it  is  no 
defence  to  an  action  for  rectification  to  plead  that  the 
antecedent  contract  was  one  which  the  Statute  of 
Frauds  (6)  requires  to  be  in  writing,  and  that  it  was 
made  by  word  of  mouth  only(c).     For  if  made  by 


{t)  JJvcdale  v.  Malfpetmj/f  2  P. 
W.  151 ;  Motteux  t.  London  As-- 
mranee  Co.^  1  Atk.  645;  Henkle 
Y.  Boj/al  Exchange  Assurance  Co. , 

1  Vea.  sen.  317;  Baker  v.  Faine,  ib. 
466  ;  Ball  v.  Storie,  1  Sim.  &  Stu. 
210 ;  Cowen  y.  Truejitt,  Ld.,  1899, 

2  Ch.  309 ;   above,  p.  668,  n.  (A), 
(w)  Mackenzie  v.  Coulsonf  L.  R. 

8  Eq.  368. 

(x)  See  Fowler  y.  Fowler,  4  De 
a.  &  J.  250,  265. 

(y)  Fiteaim  v.  Oghoumey  2  Ves. 
sen.  376  ;  Imham  v.  Child,  1  Bro. 
C.  C.  92 ;  Portmore  v.  Morris,  2 
Bxo.   C.   C.   219;    Townshend  y. 


Stangroom,  6  Ves.  328,  332,  333  ; 
Vouillon  y.  States,  26  L.  J.  Ch. 
875. 

(«)  Stat.  29  Car.  II.  c.  3,  s.  4 ; 
above,  p.  3. 

(tf)  Mortimer  y.  Shortall,  2  Dru, 
&  War.  363,  in  which  case  a  lease 
of  land  for  life  executed  in  pnr- 
saance  of  a  parol  agreement  was 
rectified;  Cowen  v.  Truejiit,  Zd., 
1899,  2  Ch.  309. 

(b)  Stat.  29  Car.  II.  o.  3,  8.  4 ; 
above,  p.  3. 

{e)  Thontas  v.  Davis,  1  Dick. 
301,  303;  Johnson  Y.  Bragge,  1901, 
1  Ch.  28,  36,  37. 
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word  of  mouth,  the  contract  was  not  void,  but 
only  not  enforceable  {d)  ;  and  if  the  parties  really 
assentefd  to  such  a  contract  and  had  also  a  common 
intention  of  reducing  or  giving  effect  to  all  the  terms 
of  that  contract  to  or  by  writing,  and  this  intention 
were  frustrated  owing  to  the  omission  or  mis-statement 
by  mistake  of  some  material  term  of  the  contract,  it 
would  be  giving  countenance  to  fraud  to  allow  the 
defendant  to  repel  proof  of  the  mistake  under  cover 
of  the  statute  (e).  If,  however,  the  writing  purport  to 
contain  the  contract,  but  omit  some  material  part  thereof, 
and  there  were  no  common  intention  to  put  the  whole 
contract  into  writing,  the  document  cannot  be  rectified. 
If  this  were  not  so,  the  Statute  of  Frauds  could  never 
be  enforced.  But,  as  we  have  seen  (/),  a  person  charged 
upon  such  a  contract  evidenced  by  a  written  memoran- 
dum is  at  liberty  to  plead  in  defence  that  the  memo- 
randum is  insufficient  to  satisfy  the  statute  by  reason 
of  its  not  containing  the  parties'  whole  agreement ;  and 
it  does  not  appear  that  this  defence  can  be  met  by  a 
claim  for  rectification,  unless  it  can  be  shown  that  there 
was  a  common  intention  of  signing  a  perfect  memo- 
randum and  that  the  omitted  terms  were  left  out  by 
mutual  mistake.  Thirdly,  the  antecedent  contract  and 
the  common  intention  of  embodying  it  or  carrying  it 
out  by  the  writing  must  be  proved  by  very  clear  evi- 
dence; for,  as  we  have  seen  (g),  the  rule  is  that,  when 
several  persons  have  joined  in  embodying  some  legal 
agreement  or  act  in  writing,  they  are  bound  by  the 
intention  expressed  in  the  writing;    and  the  whole 


(rf)  Above,  p.  9.  V.  Sitweli,  1  Y.  &  C.  Ex.  669, 683, 

(e)  See  Fiteaim  y.  Oghoume^  2  takes  no  account  of  the  earlier 

Ves.  8en.  375 ;  Pember  y.  Mathers^  1  authorities  cited  in  this  and  the 

Bro.  C.  C.  62,  64  ;  Clarke  v.  Grants  preceding  notes  and  is  not  good 

14  Ves.  619,  624  ;  Fry,  Sp.  Perf.  law. 
6$  667,  814;  above,  p.  10.     It  is  /  ^x   av^^^  ^^   a   a  t 

rabmitted  that  the  dictum  to  the  (-^^  ^^^®'  PP'  *'  ^'  ^' 

contrary  of  Alder8on,B.,in^.-6'.  (^)  Above,  p.  698. 
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burthen  of  proof  lies  on  the  person  who  asserts  that 
the  writing  does  not  express  the  parties'  real  inten- 
tion (A).  For  this  reason  the  Court  attaches  great 
weight  to  the  denial  by  the  party,  against  whom  rec- 
tification is  claimed,  of  any  intention  at  variance  with 
that  expressed  in  the  writing :  though  it  does  not  allow 
such  denial  to  be  a  bar  to  the  relief  claimed,  if  overcome 
by  clear  evidence  to  the  contrary  (t).  And  for  this 
reason  also,  where  it  is  shown  that  the  instrument 
sought  to  be  rectified  was  executed  in  pursuance  of  and 
actually  carries  out  at  all  points  a  prior  agreement  in 
writingy  extremely  strong  evidence  is  required  to  induce 
the  Court  to  believe  that  a  mistake  has  occurred  in 
drawing  up  the  subsequent  instrument.  In  such  cir- 
cumstances it  is  obvious  that  there  could  have  been  no 
mistake  in  the  subsequent  instrument  unless  the  parties 
had  come  to  a  new  agreement  after  they  had  made  the 
agreement  in  writing,  or  had  made  a  mistake  in  the 
prior  agreement  in  writing  as  well  as  in  the  instrument 
purporting  to  give  e:ffect  to  it.  In  the  former  case 
the  plaintiff,  who  would  scarcely  be  claiming  rectifica- 
tion except  to  obtain  the  inclusion  of  some  term  in  his 


(h)  HenkU  t.  Royal  Exehang4 
Asfurance  Co. ,  1  Yes.  sen.  317,319; 
Totcftshend  v.  Stangroomy  6  Vea. 
328,  333 ;  FoxcUr  v.  Fowler,  4  De 
Qt.  &  J.  260,  264  ;  Tucker  v.  Ben- 
nett, 38  Gh.  D.  1,  9. 

(i)  Pitcaim  v.  Ogboume,  2  Vea. 
sen.  375,  379  ;  Towmhend  y. 
Stangroom,  6  Yes.  328,  324  ; 
Bloomer  y.  Spittle,  L.  R.  13  Eq. 
422,  stated  below,  p.  712.  It  is 
submitted  that  there  is  no  rule, 
as  sogg^ted  by  the  dicta  of  Lord 
St.  Lieonards  in  Mortitner  v. 
Shortall,  2  Dr.  &  War.  363,  374, 
and  Alderson,  B.,  in  A.'O.  y. 
Sitwell,  1  Y.  &  0.  659,  683  (ac- 
cepted in  Pollock  on  Contract, 
513,  7th  ed.),  that  if  the  aUeged 
mistake  be  denied  by  one  of  the 
partiea  to  the  written  instrument, 


parol  eyidenoe  alone  is  inadmia- 
sible  to  proye  it.  Such  a  rule 
would  obyioualybe  an  inducement 
to  fraud ;  and  the  weight  of 
authority  is  against  Lord  St. 
Leonards'  dictum.  Parol  evidence 
was  admitted  and  preyailed  in 
face  of  the  defendant's  denial  in 
FitcaimY.Offboume,  2Ye8.  aen.375, 
379  ;  Garrard  Y.  Frankel,  30  Beay. 
446  ;  and  Faget  y.  Marshall,  28 
Gh.  D.  255.  And  Baron  Alder- 
aon'a  true  meaning  appears  to 
haye  been  that  the  Statute  of 
Frauds  prohibita  the  admiaaion 
of  parol  evidence  to  prove  a  caae 
for  rectification  in  the  face  of  the 
defendant'a  denial.  But  as  we 
haye  seen,  this  proposition  can- 
not be  upheld;  above,  p.  700, 
nn.  (a)  {e). 
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own  favour,  is  in  this  difficulty,  that  if  the^new  term 
were  gratuitously  agreed  to  by  the  other  party,  there 
is  for  want  of  a  consideration  no  contract  between  them 
to  execute  the  subsequent  instrument  as  alleged  {k) : 
though  if  there  were  a  consideration  for  the  new  term, 
it  appears  on  principle  that  he  ought  to  be  admitted  to 
prove  the  contract  so  constituted.  In  the  case  of  an 
alleged  mistake,  both  in  the  antecedent  agreement  in 
writing  and  in  the  instrument  giving  effect  to  it,  the 
plaintiff  is  in  truth  claiming  the  specific  performance 
with  a  parol  variation  of  the  antecedent  contract  in 
writing ;  and  in  this  case  the  authorities  regarding  his 
right  to  obtain  relief  are  conflicting.  These  authorities 
it  is  now  proposed  to  examine. 

Now  it  has  been  clearly  established  from  the  earliest  It  ha«  erer 

..  A         -,  ;*jii**ji>i*       i't_    1  been  held  that 

times  of  modem  equitable  jurisdiction  that  a  man  may  o^e  may  claim 
well  claim,  as  plaintiff,  the  rectification  of  a  written  "®*]???^ 
instrument  on  the  ground  of  a  mistake  common  to  all 
parties  thereto  in  the  terms  of  the  writing,  and  may 
prove  by  extrinsic  evidence  that  they  entered  into  some 
antecedent  contract  at  variance  with  the  terms  of  the 
instrument  and  had  a  common  intention  of  embodyine: 
or  carrying  out  that  oontxaot  ia  or  by  the  writing  (/) 
And  it  is,  as  we  have  seen  (m),  equally  clear  that  the 
Statute  of  Frauds  is  no  bar  to  obtaining  such  relief, 
notwithstanding  that  the  antecedent  contract  were  one 
of  those  required  by  that  Act  to  be  put  into  writing, 
but  were  made  by  word  of  mouth.     It  is  also  perfectly  Reotification 
well  settled  that  rectification  will  be  crranted  in  equity  panted  of 
not  only  of  written  instruments  in  the  nature  of  executed  embodying 
contracts,  those  which  are  meant  to  give  effect  to  some  ^^uS 
antecedent  agreement,  but  also  of  writings  which  are  executed 

agreements. 


(k)  Price  v.  Dyer,  17  Vee.  366,  364 ;  above,  p.  700. 
U)  Above,  p.  700,  and  notes  {t)  (a)  (<?). 
(m)  Above,  p.  700. 
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Claim  lor 
rectification 
might  be 
joined  with 
claim  for 
relief  nnder 
the  writing 
rectified. 


merely  intended  to  embody  an  agreement  of  an  execu- 
tory nature  (n).  For  example,  a  written  oontraot  to  sell 
land  may  certainly  be  rectified  just  as  well  as  a  convey- 
ance of  land  upon  sale(o).  Furthermore,  it  appears 
that  under  the  old  Chancery  practice  a  claim  for  the 
rectification  of  a  written  instrument,  which  embodied 
an  agreement  of  an  executory  nature,  might  well  be 
joined  with  a  claim  for  equitable  relief  in  respect  of  the 
enforcement  of  the  agreement  (p).  And  under  the  rules 
of  practice  introduced  by  the  Judicature  Act  of  1873  (g), 
the  Supreme  Court  is  required,  in  eyery  cause  pending 
before  it,  to  grant  all  such  remedies  whatsoeyer  as  any 
of  the  parties  thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable  claim  pro- 
perly brought  forward  by  them  respectively  in  such 
cause;  so  that,  as  far  as  possible,  all  matters  in  con- 
troversy between  the  said  parties  respectively  may  be 
completely  and  finally  determined,  and  all  multiplicity 
of  legal  proceedings  concerning  any  of  such  matters 
avoided.  Now  it  would  appear  to  be  a  necessary  con- 
sequence of  these  rules  that  a  man  may  first  apply  as 
plaintiff  for  the  rectification  of  a  written  contract  for 
the  sale  of  land,  and  may  afterwards  sue  for  the  specific 
performance  of  that  contract,  as  rectified ;  and  further, 
that  he  may  well  combine  these  daims  in  one  action  (r). 
On  this  point,  however,  the  law  is  at  present  uncertain* 
The  reason  of  this  is  as  follows : — 


Bole  that  It  was  decided  before  the  commencement  of   the 

f^i^!^!iy^  Judicature  Acts,  that  a  man  is  not  entitled  to  enf arosy 

•  ^2^  .*!.  •*  plaintiff,  the  specific  perf onnance  of  a  written  affre»> 

ooBimoc  win  ^^ 


xn<t  r«.,  1  Ves."  een.  317:  B^ker 
T.  /kiMtf,  ib.  406 ;  HMl^iintom  t. 
Wjfttt^  9  Bear.  ^6;  C^cUivfaM  t. 
r*.".«';r,  17  Bear.  6C^. 

367,  S6ik:  see  abo  F%tlt  r.  CUyti>m^ 


13  V€a.  546. 

(/  See  tlie 
cited  in  note  (m^,  above. 

(f^  StaL  36  &  37  Yict.  e.  66, 
a.24o>. 

(r)  Fry,  Sp.  Perf.  f  517,  p.  227, 
letedL:  }  7$1,  p.  346, 
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ment  with  a  parol  variation.     This  decision  was  placed  a  pa«>l  ^^^a- 
on  the  ground  of  the  general  principle  aboye  stated  («)  be  enforced  by 
that,  if  one  seek  to  enforce  a  written  contract,  he  is  ap^^i^^^* 
bound  by  the  words  used  in  the  writing  in  which  it  is 
expressed,  and  extrinsic  evidence  is  not  admissible  to 
show  that  the  parties'  real  intention  is  different  from 
that  expressed  in  the  writing  {t).     It  is  true  that  in  the  Bieh  v. 
principal  cases  so  deciding  no  express  claim  for  rectifi-  "Jto^^  v 
cation  of  the  agreement  appears  to  have  been  made :  Meam. 
but  as  the  bill  was  for  the  specific  performance  of  a 
written  agreement  to  grant  a  lease  alleging  a  mistake 
in  the  amount  of  rent  therein  stated  to  be  reserved  and 
claiming  to  have  a  lease  at  the  rent  really  agreed  upon, 
it  is  obvious  that  rectification  of  the  written  agreement 
was  incidentally  or  at  least  substantially  claimed  (u). 
Besides  this,  the  same  rule  was  applied  by  Lord  St.  DapUt  v. 
Leonards  in  a  case  where  rectification  was  claimed  of  a  ^*^^^'*' 
lease,  which  had  been  executed  in  strict  accordance  with 
an  antecedent  written  agreement,  on  the  ground  of  a 
common  mistake  in  the  lease  and  in  the  written  agree- 
ment (a?).    A   distinction    was,  however,  taken    with 
respect  to  the  assertion  of  a  parol  variation  of  a  written  Thedefendant 
contract  as  a  defence  to  proceedings  for  specific  per-  ^^SmSmce 
formance  of  the  agreement  (y).   And  it  has  been  clearly  may  set  up  a 
established  that  a  defendant  to  such  proceedings  may  yl^tion. 
insist  that  the  written  contract  does  not  contain  the 
parties'  real  agreement,  but  that  some  stipulation  made 
orally  in  his  favour  has  by  mistake  or  inadvertence  been 
omitted  from  the  writing,  and  that  it  would  therefore  be 


(«)  Above,  p.  698. 

{t)  Hich  T.  Jaekaan,  4  Bro.  G.  C. 
614,  6  Vee.  334,  n. ;  Woollam  v. 
Beam,  7  Ves.  211,  218,  219; 
Dame$  t.  FUton,  2  Dm.  &  War. 
225,  232 ;  see  also  Squire  v. 
Campbell,  I  My.  and  Or.  459,  480  ; 
Manser  y.  Back,  6  Hare,  443,  447. 

(m)  See  Rich  y.  Jackson,  4  Bro. 
C.  C.  614 ;   Woollam  y.  Heam^  7 


Ves.  211. 

(x)  Daviet  y.  FtUon,  2  Dru.  & 
War.  225,  232. 

{y)  Above,  p.  694  and  n.  {x).  At 
law  the  defendant  is  bound  by 
the  writing  and  cannot  allege  any 
parol  variation ;  above,  pp.  698, 
699  ;  Powell  T.  Edmunds,  12  East, 
6 ;  Ford  y.  Yates,  2  Man.  &  Gr. 
649. 
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inequitable  for  the  plaintiff  to  enforce  against  him  the 
extraordinary  remedy  of  specific  performance,  except  on 
the  terms  of  submitting  to  the  parol  variation.  And 
the  defendant  may  adduce  extrinsic  evidence  in  support 
of  this  contention  (z).  And  the  further  distinction  has 
been  admitted,  that  if  the  parol  variation  be  to  one 
party's  disadvantage,  he  may  submit  to  it,  even  though 
he  claim  specific  performance  as  plaintiff  ;  for  he  is 
allowed  to  waive  a  right  given  to  him  by  the  written 
agreement,  or  to'  claim  performance  of  that  agreement 
as  it  stands,  but  with  the  addition  of  some  extraneous 
act  or  promise  which  he  offers  to  do  or  fulfil  to  his  own 
detriment  (a).  But  although  the  decisions  were  precise 
which  refused  specific  performance  at  the  plaintiff's  suit 
of  a  written  contract  with  a  parol  variation,  there  were 
not  wanting  expressions  of  judicial  opinion  that  it  was 
equally  inequitable  to  deny  at  the  defendant's  instance 
the  specific  performance  of  a  written  agreement  with 
the  addition  of  some  stipulation  to  his  detriment,  which 
had  by  a  common  mistake  been  left  out,  as  to  enforce 
the  same  remedy  against  him  without  a  term  so  omitted 
and  enuring  to  his  advantage  (6).  As  we  have  seen  (<;), 
the  general  principles  established  in  equity  with  respect 
to  the  rectification  of  written  instruments  appear  to  lead 
us  to  a  conclusion  exactly  opposed  to  the  rule  in  ques- 
tion. This  view  prevailed  with  the  great  American 
jurists,  Mr.  Justice  Story  and  Chancellor  Kent  (d). 
And  the  same  opinion  was  maintained  by  Sir  Edward 


{z)  Joynet  y.  Slatham,  3  Atk. 
388 ;  RaimbotUnn  v.  Oosdon,  1  V. 
&  B.  166 ;  mneh  v.  WincAetUr] 
ib.  375 ;  London  and  Birmingham 
By,  Co,  V.  Winter,  Cr.  &  Ph.  67, 
62 ;  Manter  y.  Back,  6  Hare,  443 ; 
Smith  y.  Wheateroft,  9  Gh.  D. 
223. 

(a)  Martin  y.  Fycroft,  2  De  G. 
M.  &  G-.  785 ;  of.  Preston  y.  Ltiekf 
27  Oh.  D.  497. 

{b)  See    JFaiker   y.    IFaiker,   2 


Atk.  98,  100 ;  Joynea  y.  Statham, 

3  Atk.  388,  389  ;  I'Imber  y. 
Mathers,  1  Bro.  0.  0.  52,  64; 
Toumthend  y.  Stangroom,  6  Ves. 
328,  339  ;  Fry,  Sp.  Perf .  232  «y., 
Isted. ;  350  «^.,  2xid  ed. 

(c)  Aboye,  pp.  703,  704. 

(rf)  1  Story,  Eq.  Jar.  §  161 ; 
Gillespie  y.  Moon,  2  John.  Gh.  N. 
T.  585 ;  Keisselbaek  y.  Livingston, 

4  John.  Gh.  N.  Y.  144. 
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Fry  {e),  who  also  suggested  that,  since  the  enactment 
of  the  above-mentioned  proyision  of  the  Judicature 
Act  (/),  the  rule  was  no  longer  applicable.  This  sug- 
gestion was  followed  by  North,  J.,  in  Olley  v.  Msher  {g)y  OUey  v. 
who  considered  that  the  plaintiff's  claims  for  rectifica-  "  ^' 
tion  of  an  agreement  to  grant  a  lease  and  for  specific 
performance  of  the  agreement  as  rectified  might  well 
be  enforced  where  (as  in  the  case  before  him)  the 
Statute  of  Frauds  was  not  pleaded  {h).  An  agreement 
to  sell  land  of  course  stands  exactly  on  the  same 
footing  (*).  More  recently,  however,  the  rule  against 
granting  specific  performance  with  a  parol  variation  at 
the  plaintiff's  suit  was  followed  by  Farwell,  J.,  in  May 
V.  Piatt  (/i)  :  but  in  that  case  neither  OUey  v.  Fisher  nor 
Sir  Edward  Fry's  opinion  was  cited.  It  is  submitted 
therefore  that  the  decision  in  Olky  v.  Fisher  is  to  be 
preferred ;  and  further  that,  if  that  decision  be  right, 
there  is  no  reason  for  not  extending  it  to  a  case  where 
the  Statute  of  Frauds  is  pleaded.  For  as  we  have  seen  (/) , 
it  is  settled  that  that  statute  can  afford  no  defence  to 
an  action  for  rectification. 


Care  must  be  taken  to  distinguish  the  cases  in  which  Dutinction 
a  defendant  to   proceedings  for  specific  performance  J^uiatton^iT* 
effectually  sets  up  a  parol  variation  of  the  written  agree-  proved,  and 
ment  from  those  in  which,  though  pleading  the  same  defendant's 
defence,  he  proves  no  more  than  his  own  mistake  and  is  ownmifltakeis 

,  ....  alone  proyec. 

really  obliged  to  resist  the  plaintiff  s  claim  on  the 
ground  of  some  misrepresentation  or  conduct  contri- 
buting to  his  mistake,  or  of  hardship  (m) .  In  the  former 
case  the  defendant  is  really  relying  on  a  mistake  common 


(e)   Specific  Performance,  pp.  (i)  AboTe,  p.  681,  n.  (^). 

227  •g.,  l8t  ed  ;  346  sq,,  2nd  ed. ;  ijc)  1900,  1  Oh.  616 ;  see  below, 

§}  811  *^.,  3rdand4Uied.  ^\^1 

(/)  Above,  p.  704.  P*  '^'^* 

(^>  34  Ch.  D.  367.  W  Above,  pp.  700,  703. 

See  above,  pp.  9,  10.  (;«)  Above,  pp.  693,  694. 
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to  both  parties ;   he  insists  that  their  minds  were  in 

trath  at  one,  but  their  real  intention  is  not  found  in  the 

writing.     In  the  latter,  his  real  defence  is  that  the 

parties  were  not  in  truth  agreed,  though  at  law  he  is 

estopped  from  saying  so,  and  he  seeks  to  escape  the 

application  of  the  same  rule  of  estoppel  in  equity  also 

WhereaiMurol  on  the  plea  of  misrepresentation  or  hardship  («).  Hence 

pi^edhi'      it  is  that  where  a  parol  variation  is  pleaded  as  a  defence 

defence,  the     to  specific  performance,  the  nature  of  the  relief  granted 

▼ary^x»d-    ^oidkj  YBTj  according  to   the  facts  established  by  the 

mg  to  the        evidence,  and  that  it  depends  on  the  particular  oircum- 
lactB  proTed.  ^  . 

stances  of  each  case  whether  the  defence  will  merely 
defeat  the  plaintiff's  claim,  or  whether  the  Court  will 
order  the  performance  of  the  contract  according  to  the 
variation  so  set  up  (o).  Thus  if  the  alleged  parol  varia- 
tion be  plainly  proved,  so  that  the  Court  is  satisfied  that 
the  agreement  so  varied  was  the  parties'  real  agreement 
entered  into  with  their  true  consent,  it  will  not  only 
reject  the  plaintiff's  claim  but  will  in  the  same  action 
order,  at  the  defendant's  instance,  the  specific  performance 
of  the  agreement  as  so  varied  {p).  But  as  a  rule  the 
Court  will  not  make  an  order  in  the  same  action  upon 
the  plaintiff's  application  for  specific  performance  with 
the  variation  set  up  against  him,  unless  he  have  by  his 
pleading  or  (it  seems)  at  the  opening  of  the  trial 
abandoned  his  claim  to  enforce  the  agreement  as  con- 
tained in  the  writing  alone  and  submitted  to  perform  it 
with  the  modification  alleged.  If  the  plaintiff  maintain 
his  own  original  contention  to  the  end  and  fail  to  establish 
his  claim,  and  the  defendant  do  not  ask  for  specific  per- 
formance with  the  variation,  then  the  Court  will  simply 
dismiss  the  plaintiff's  action,  but  without  prejudice,  in 
general,  to  his  suing  for  such  specific  performance  in 


(n)  See  above,  pp.  603,  694.  {p)  Joynes  t.  Statham,  3  Aik. 

(o)  London  ^  Birmingham  Ry.       388  ;    Fxfi   v.    Clayton,    13  Ves. 
Co.  V.  Winter,  Cr.  &  Ph.  57,  62.        546. 
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another  action  (q).  It  seems,  however,  that,  if  the 
defendant  do  not  object,  the  Court  may  give  the 
plaintiff  the  option  of  having  his  action  dismissed  or 
accepting  an  order  for  specific  performance  with  the 
variation  claimed  (r).  On  the  other  hand,  if  the  defen- 
dant do  not  establish  by  the  extrinsic  evidence  admitted 
a  true  agreement  between  the  parties  as  to  some  supple- 
mental term  omitted  by  mistake  from  the  writing,  but 
merely  show  that  he  was  under  a  mistake  in  making 
the  written  contract,  and  that  the  plaintiff's  conduct 
contributed  to  this  mistake  or  that  it  would  be  a  hard- 
ship on  him  (the  defendant)  to  have  to  perform  the 
written  contract,  the  Court  will  in  general  leave  the 
plaintiff  to  his  remedy  at  law,  but  may,  it  seems,  give 
him  the  option  of  having  his  action  dismissed  or  of 
having  an  order  for  specific  performance  of  the  contract 
as  claimed  to  be  varied  by  the  defendant  (s).  And  as 
we  have  seen  (^),  where  the  defendant  has  by  mistake 
innocentiy  made  a  misrepresentation  to  his  own  detri- 
ment in  the  written  contract  and  fails  to  prove  the 
plaintiff's  real  assent  to  a  parol  variation,  the  Court 
may  give  the  plaintiff  the  option  of  rescinding  the 
contract  or  of  completing  it  according  to  the  defendant's 
contention.  If  the  defendant  fail  both  to  establish  his 
claim,  and  to  show  any  misleading  conduct  by  the 
plaintiff  or  any  hardship  in  his  being  obliged  to  per- 
form the  contract,  the  Court  will  order  the  specific 
performance  of  the  written  contract  as  prayed  by  the 
plaintiff  (m). 


{q)  Legal  v.  Miller,  2  Yes.  sen.  &  B.  16/$. 
299  ;  Clowes  y.  Higgimon^  1  V.  &  (/)  See  Higginson  y.  Clowes^  15 

B.  524,  634  ;  Lindsay  y.  Lynch,  2  Ves.    616  ;     Oordon  y.    Hertford, 

Sch.  &  Lef.  1  ;  Smith  y.  JFheat-  2   Madd.    106  ;    Fry,   Sp.    Perf. 

ero/t,  9  Ch.  D.  223  ;  Marshall  y.  §§  773  »q,  ;  aboye,  pp.  693,  694. 
BerAdge,  19  Ch.  D.  233;  Ftestm  ...    .,  „^^        ,       ,  , 

y.  Xi^.  27  Ch.  D.  497.  (^)  ^^^®'  P'  ^^^^  "^^  ^-  W' 

(r)  See  Clarke  y.  Orant,  14  Vea.  («)  Aboye,  pp.  692,  693,  and 

519;  Sanubottom  y.  Gosdon,  1  V.  notes  {o)  {p). 
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To  obtain 
rectificatioii, 
there  most  be 
a  common 
mutake. 


Gases  where 
zectiftoatioii 
with  the 
altematiye, 
at  the  defen- 
dant's option, 
of  rescission, 
has  been 
ordered  on 
the  ground 
of  unilateral 
mistake. 

Garrard  v. 
lirankel. 


It  follows  from  the  prinoiples  explained  above  (^r) 
tliaty  in  order  to  obtain  the  reotifioation  of  a  written 
instrument,  a  mistake  oommon  to  all  parties  thereto 
must  be  proved.  As  we  have  seen  (y),  there  must  be 
an  antecedent  contract;  this  neoessarilj  involves  the 
true  consent  of  all  (s) ;  and  there  must  be  a  oommon 
intention  of  embodying  that  contract  in  or  carrying  it 
out  by  some  writing  (a).  It  foUows  that  it  is  in  general 
a  good  defence  to  a  claim  for  rectification  to  prove  that 
the  written  instrument  carries  out  the  real  intention  of 
the  defendant  and  the  intention  manifested  (b)  by  the 
plaintiff;  in  other  words,  that  unilateral  mistake,  the 
error  of  the  plaintiff  alone,  is  not  sufficient  ground  for 
rectification  ({;).  There  are  certain  cafieB,  however,  in 
which  an  exception  to  this  rule  has  been  admitted. 
Thus  in  Garrard  v.  Frankel{d)y  the  parties  signed  a 
memorandum  endorsed  upon  a  draft  lease  and  express- 
ing that  the  plaintiff  would  let,  and  the  defendant  would 
take,  the  premises  within  described  at  the  rent  of  230/., 
and  upon  the  terms  of  the  within  lease.  It  appears 
that  at  that  time  the  amount  of  the  rent  was  left  in 
blank  in  the  draft  lease.  Afterwards  the  plaintiff  filled 
up  the  blank,  inserting  the  figures  130/.  by  mistake ; 
and  the  lease  was  thus  engrossed  and  executed,  without 


(ar)  Pp.  700  sq. 

(y)  Above,  pp.  700,  703. 

(«)  Above,  p.  667. 

(a)  Here  it  may  be  noted  that, 
if  several  persons  agree  generally 
upon  some  act  in  the  uiw  to  be 
embodied  in  a  written  instrument 
and  one  of  them  undertake  to 
prepare  the  instrument  on  b^alf 
of  aU,  it  is  his  duty  to  prepare 
what  is  in  all  respects  a  proper 
instrument,  and  if  the  instrament 
prepared  fall  short  of  this,  but 
be  executed  by  the  others  in  the 
belief  that  it  was  an  instrument 
proper  to  effect  their  intention, 
it  may  be  rectiiied  at  their  suit ; 


CorUy  V.  Stafford,  1  De  G.  &  J. 
228  ;  Clark  v.  Girdwood,  7  Ch.  D. 
9  ;  Lovesy  v.  Smith,  16  Ch.  D. 
655;  cf.  Thicker  v.  Bennett,  38 
Ch.  D.  1. 

{b)  Above,  p.  668. 

(<?)  Exeter  v.  Exeter,  3  My.  & 
Cr.  321  ;  Walsh  v.  Trevannion,  16 
Sim.  178  ;  Rooke  v.  Keminyton,  2 
K.  &  J.  763,  763,  764  ;  Fowler  v. 
Fowler,  4  De  G.  &  J.  250,  264, 
266,  273  ;  Sells  v.  Sells,  1  Dr.  k 
Bm.  42 ;  Thompson  v.  Whitmore, 
1  J.  &  H.  268  ;  Bradford  y. 
Bomney,  30  Beav.  431,  438  ;  May 
V.  Flatt,  1900,  1  Ch.  616. 

{d)  30  Beav.  445. 
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the  plaintifiE's  observing  his  error.     On  disoovering  the 
mistake    he  sued    for    rectification.      The    defendant 
strenuously  contended  that  the  rent  of  130/.  was  the 
rent  really  agreed  upon.      Romilly,  M.  R.,  however, 
entirely  declined  to  credit  the  defendant's  evidence  on 
this  point ;  he  found  in  effect  that  at  the  time  of  sign- 
ing the  memorandum  both  parties  really  intended  the 
rent  to  be  230/.,  and  that  the  defendant  was  aware  of 
the  discrepancy  between  the  lease  and  the  agreement. 
But  he  treated  the  memorandum  as  if  it  had  been 
signed  after  the  figures  130/.  had  been  inserted  in  the 
draft,  and  held  that  the  case  was  one  where  the  docu- 
ment which  constitutes  the  whole  agreement  contains  in 
itself  contradictory  statements  as  to  the  amount  of  rent. 
And  he  further  considered  that  the  defendant  executed 
the  lease,  not  fraudulently,  but  in  the  innocent  belief 
that  the  plaintiff  was  gratuitously  granting  her(<')  a 
lease  at  about  half  the  rent  which  he  had  asked !     In 
this  state  of  affairs  the  learned  judge  cut  the  knot  by 
deciding  that  he  could  neither  permit  the  defendant 
to  derive  any  advantage  from  the  mistake,  nor  oblige 
her  to  accept  a  lease  different  from  that  which  she 
supposed  she  was  executing.     He  therefore  gave  her 
the  option  of  accepting  the  lease  with  the  rectification 
claimed  or  having  it  set  aside  altogether.     In  Harris  EarrU  v. 
V.  Pepperell  {/),  a  memorandum  was  signed  for  the    *^^^* 
sale  of  "  two  houses  in  Teddington."    The  purchaser's 
solicitor  inquired  what  property  was  comprised  in  the 
sale,  and  sent  a  plan  showing  what  he  supposed  the 
defendant  was  buying.     In  reply,  the  vendor's  solicitor 
sent  a  correct  plan  of  what  the  vendor  intended  to 
convey :  but  the  defendant's  solicitor  had  the  convey- 
ance engrossed  referring  to   a  different  plan,  which 
comprised  more,  and  sent  the  deed  for  execution  with- 
out calling  attention  to  the  fact  that    he    had  not 

(«)  The  defendant  was  a  lady.  (/)  L.  B.  5  Eq.  1. 
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BhWIUTY. 

SpittU, 


Paget  v. 
Marthail. 


accepted  the  plaintifi's  contention  as  to  the  parcels; 
and  the  vendor  executed  the  conveyance  without  dis- 
covering the  discrepancy.  He  afterwards  sued  for 
rectification  of  the  conveyance.  The  defendant  pleaded 
that  his  intention  was  carried  out  by  the  conveyanoe, 
and  that  the  mistake  of  the  plaintifi  alone  was  no 
ground  for  rectification.  Eomilly,  M.  K,  said  that,  as 
the  Court  will  not  enforce  specific  performance  of  a 
contract  which  one  party  has  made  under  a  mis- 
take {g)y  so  the  Court  may  interfere  where  rectification 
is  claimed  on  the  ground  of  unilateral  mistake,  if  the 
parties  can  be  placed  in  statu  qiio ;  and  on  this  ground 
he  gave  the  defendant  the  option  of  accepting  the 
rectification  claimed  or  of  annulling  the  contract.  At 
the  same  time,  he  intimated  pretty  clearly  that  he 
thought  that  the  defendant  had  behaved  dishonestly. 
In  Bloomer  v.  Spittle  (A),  the  parties  entered  into  an 
agreement  in  writing  for  sale  of  certain  land,  not 
excepting  the  mines  thereunder,  but  the  mines  were 
excepted  from  the  conveyance.  Four  years  afterwards 
the  purchaser  sued  for  rectification  on  the  ground  of 
common  mistake.  The  vendor  by  his  answer  denied 
the  mistake,  and  alleged  that  the  conveyance  carried 
out  the  parties'  real  agreement.  The  vendor  died 
before  he  could  be  cross-examined.  BomiUy,  M.  K., 
expressed  the  opinion  that  there  had  been  a  common 
mistake,  and  that  the  defence  was  not  honest :  but  on 
account  of  the  lapse  of  time  since  the  execution  of  the 
conveyance,  he  gave  the  defendant's  representatives 
the  option  of  accepting  the  rectification  claimed  or  of 
having  the  transaction  set  aside.  In  Paget  v.  Marshall  (t) , 
the  plaintiff  wrote  to  the  defendant  oflPering  him  the  first 
and  other  upper  fioors  of  three  houses,  which  offer  the 


{S)  It  is  snbmitted  that  tliis 
statement  is  far  too  wide,  and  in 
the  faoe  of  the  decision  in  Tamplin 
▼.  Jameif  16  Oh.  D.  215,  cannot 


now    be    upheld ;     see 
pp.  692,  693,  and  n.  (p). 

(A)  L.  R.  13  Eq.  427. 

(•)  28  Ch.  D.  256. 


above, 
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defendant  aooepted  in  writing ;  and  a  lease  was  executed 
aooordingly.  Afterwards  the  lessor  sued  for  rectifica- 
tion on  the  ground  that  it  was  not  intended  that  the 
first  floors  should  be  comprised  in  the  lease.  Upon  the 
evidence  given,  Bacon,  V.-C,  expressed  a  strong  in- 
clination to  the  opinion  that  the  defendant  had  clear 
notice  from  the  negotiations  which  led  up  to  the  plain- 
tiff's letter  that  he  had  no  intention  of  letting  the  first 
floors.  But  the  learned  judge  hesitated  to  pronounce 
that  the  defendant's  conduct  was  actually  fraudulent, 
and  so  he  followed  Lord  Homilly's  decisions,  declaring 
that  because  of  the  plaintiff's  mistake,  the  defendant 
should  be  put  to  the  election  of  accepting  the  rectifica- 
tion claimed  or  having  the  lease  set  aside  (A). 

These  cases  have  met  with  adverse  criticism.    Thus  Criticism  of 
the  learned  editors  of  Dart  on  Vendors  and  Purchasers  mention^ 
remarked  (/)  :  "  It  is  difficult  to  understand  the  ground  <»*es. 
of  these  decisions.     Either  there  has  been  originally  a 
contract,  in  which  case  the  Court  cannot  make  a  new 
one,  or  there   has   been   no    contract,  in  which   case 
neither   at   law  nor  in   equity  is   there   anything   to 
enforce."     And  in  May  v.  Piatt  (m),  Farwell,  J.,  ex- 
pressed his  concurrence  in  this  comment,  and  delivered 
the  further  opinion  that  in  the  cases  so  criticised,  the 
judges  who  decided  them  shrank  from  stigmatising  the 
defendants'  conduct  as  fraud,  but  ti'eated  it  as  equiva- 
lent to  fraud,  and  that,  in  the  absence  of  fraud,  they 
would  have  had  no  jurisdiction  to  grant  the  relief  they 
did.     In  May  v.  Piatt  {n),  the  defendant  apparently  3iayY.Flatt. 
agreed  in  writing  to  sell  to  the  plaintiff  certain  lease- 
hold land  including  by  the  defendant's  mistake  a  plot 


{k)  It  is  very  significant  that  This  criticism  does  not  oocur  in 

in  this  case  the  defendant  accepted  the  dth  ed.,  vol.  ii.  744. 

the  rectification.  (m)  1900,  1  Ch.  616,  618,  623. 

(/)  2  Dart,  V.  &  P.  839,  6th  ed.  (»)  1900,  1  Ch.  616. 

W. — TI.  4 
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which  he  had  abready  parted  with.  A  conveyance  was 
executed  in  accordance  with  this  agreement,  the  de- 
fendant assigning  all  the  land  described  therein,  in- 
cluding this  plot,  and  entering  into  the  statutory 
covenants  for  title.  On  discovery  of  the  defendant's 
want  of  title,  the  plaintiff  sued  him  for  breach  of  these 
covenants.  The  defendant  alleged  common  mistake 
and  alternatively  unilateral  mistake  and  counter-claimed 
for  rectification  of  the  conveyance.  His  case  was  that 
the  plaintiff  had  notice  that  he  did  not  intend  to  sell 
the  plot  parted  with.  Farwell,  J.,  gave  judgment  for 
the  plaintiff  both  in  his  action  and  upon  the  counter- 
claim ;  he  held  that  unilateral  mistake  was  not  sufficient 
to  support  a  claim  for  rectification  ;  and  he  rejected  the 
evidence  that  the  plaintiff  had  notice  of  the  intention 
not  to  sell  the  plot  upon  the  ground  that  the  defendant's 
counter-claim  for  rectification  of  a  written  instrument 
carrying  out  an  antecedent  contract  in  writing  was 
equivalent  to  a  claim  made  by  a  plaintiff  for  specific 
performance  of  that  written  contract  with  a  parol 
variation,  and  that  it  was  established  by  authority  that 
such  a  claim  could  not  prevail.  As  we  have  before 
pointed  out  (o),  neither  the  criticism  of  Sir  Edward  Fry 
upon  the  rule  so  laid  down,  nor  the  case  of  OUey  v. 
Fisher  {p)y  was  cited.  And  it  is  submitted  that  in  this 
respect  Mr,  Justice  Farwell's  decision  was  wrong ; 
though  he  was  right  to  refuse  rectification  for  unilateral 
mistake  ($'). 


AnalyBis  of 
the  circum- 
stances in 
which  rectifi- 
cation may 
"be  daimea. 


Thus  the  decisions  are  conflicting,  and  the  law  is  in 
a  most  unsatisfactory  condition.  And  it  does  not  appear 
that  the  dilemma  put  by  the  editors  of  Dart  and 
crowned  with  Mr.  Justice  Farwell's  approval,  that  there 
must  either  be  an  antecedent  contract  or  not,  is  sufficient 


(o)  Above,  p.  707.  (p)  34  Ch.  D.  367. 

{q)  Above,  p.  707. 
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to  remove  all  difiSculties.  It  seems  that  the  evidenoe 
offered  in  support  of  a  claim  for  rectification  of  a 
written  instrument  may  disclose  the  existence  of  any 
one  of  the  following  states  of  things: — (1)  An  ante-  Oommoii 
cedent  contract  founded  on  the  parties'  real  assent  and 
at  variance  with  the  terms  of  the  written  instrument. 
In  this  case  it  is  plain  that  the  plaintiff  has  established 
his  title  to  relief.  (2)  An  antecedent  contract,  which  Rwntiflf 
the  plaintiff  alleges  that  he  made  by  mistake,  but  estopped  at 
which  bound  him  by  estoppel  at  law  (r),  followed  by  ^^' 
an  instrument  containing  or  carrying  out  such  contract, 
the  defendant  contending  that  both  the  contract  and 
the  subsequent  writing  expressed  his  true  intention. 
This  was  what  occurred  in  the  cases  of  Paget  v.  Mar- 
shall {h)  and  May  v.  Piatt  {t).  Now  the  whole  burthen 
of  proof  is  on  the  plaintiff  claiming  rectification  {u)f 
and  if  in  such  circumstances  he  fail  to  prove  that  the 
contract  and  subsequent  writing  did  not  express  the 
defendant's  true  intention,  it  is  submitted  that  his 
claim  for  rectification  ought  to  be  rejected.  He  him- 
self manifested  an  intention  in  accordance  with  that 
expressed  and  carried  out.  What  equity  then  has  he 
to  be  relieved  against  the  writing  binding  him  at  law, 
if  he  cannot  show  that  the  defendant  was  equally  in 
error  P  On  the  other  hand,  if  the  plaintiff  can  by 
extrinsic  evidence  prove  a  mistake  common  to  both 
parties  and  occurring  in  the  contract  as  well  as  the 
subsequent  writing,  it  is  questionable  whether  this 
evidence  ought  to  be  rejected.  On  principle,  the  better 
opinion  seems  to  be  that  there  is  no  objection  to  com- 
bining a  claim  for  rectification  of  a  written  agreement 
with  a  claim  for  its  specific  performance  (:r).     But  on 


(r)  See  aboTe,  p.  668.  (u)  Above,  pp.  701,  702. 

It)  28  Ch.  D.  266.  ,  ,      ,  .        - 

(0  1900,  1  Oh.  616.  W  Above,  pp.  703—707. 

4(2) 
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Defendant 
mistaken  bat 
estopped  at 
law,  and 
sabeequent 
ooirection  of 
the  eiTor. 


what  ground  can  saoh  an  order  as  was  made  in  Paget  y. 
Marshall {y)  be  supported?  If  the  Court  gave  any 
credence  to  the  defendant's  story,  why  should  he  have 
been  put  to  the  alternative  of  rectification  or  rescission  P 
As  to  rectification,  the  plaintiff  had  not  discharged  the 
burthen  of  proof ;  and  as  to  rescission,  if  the  contract 
had  not  been  completed,  the  plaintiff's  mistake  would 
have  been  no  ground  in  equity  for  his  obtaining  the 
rescission  of  the  contract  (z),  although  it  might  have 
availed  him,  coupled  with  the  plea  of  hardship,  as  a 
defence  to  specific  performance  (a).  If  on  the  other 
hand  the  Court  believed  in  the  truth  of  the  plaintiff's 
allegations,  why  should  he  have  had  to  submit  to  the 
chance  of  the  defendant's  electing  for  rescission?  If 
there  were  fraud  on  the  part  of  the  defendant,  the 
election  should,  it  is  submitted,  have  been  offered  to 
the  plaintiff  either  to  treat  the  contract  as  void  or  to 
hold  the  defendant  to  its  performance  with  rectifica- 
tion (6).  The  truth  is  that  in  Paget.y.  Marshall  (c),  as 
in  the  cases  which  the  judge  there  professed  to  follow  (c^), 
the  Court  attempted  to  give  an  equitable  judgment  on 
the  hypothesis  that  both  stories  were  true,  the  plaintiff's 
allegation  of  fraud  equally  with  the  defendant's  asser- 
tion of  innocence.  (3)  There  may  be  disclosed  an 
antecedent  contract,  into  which  the  defendant  alleges 
that  he  entered  by  mistake,  but  which  would  estop 
him  from  proving  the  mistake  at  law  (p),  followed  by 
a  written  instrument  embodying  or  carrying  out  what 
the  defendant  alleges  to  have  been  his  real  intention 
and  the  parties'  true  agreement.  This  is  the  case  of 
Bloomer  v.  Spittle  {f).  Here  again  it  seems  that  the 
whole  burthen  of  proof  is  on  the  plaintiff ;  it  does  not 


(y)  28  Ch.  D.  265. 
(z)  Above,  p.  691. 
(a)  Above,  p.  693. 
(h)  See  above,  p.  690 ;  below, 
p.  718. 


(c)  28  Ch.  D.  266. 
(rf)  Above,  pp.  710—712. 
{e)  Above,  pp.  668,  698. 
(/)  L.  R.  13  Eq.  427;  above, 
p.  712. 
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appear  to  be  really  shifted  by  his  production  of  the 
antecedent  contract ;   he  is  still  bound  to  show  that 
the  subsequent  instrument  is  not  in  accordance  with 
the  real  intention  of  all  parties ;  and  if  the  defendant 
give  evidence  in  reply  showing  primd  facie  that  the 
parties  abandoned  the  intention  expressed  in  the  ante- 
cedent contract  as  not  being  their  real  intention  and 
determined  to  execute  the  subsequent  instrument  ac- 
cording to  the  terms  therein  contained,  or  even  showing 
merely  that  the  defendant  entered  into  the  antecedent 
contract  by  mistake  and  that  the  subsequent  instrument 
expressed  his  own  true  intention  and  the  plaintiff's 
manifested  intention,  then,  it  is  submitted,  the  omia 
lies  on  the  plaintiff  of  disproving  this  and  showing  that 
the  true  intention  of  all  was  that  the  subsequent  instru- 
ment should  accord  with  the  antecedent  contract  (^). 
If  he  fail  in  this,  he  has  not  made  good  his  claim  to 
rectification ;  if  he  succeed,  he  has ;  and  if  the  defence 
were  dishonest,  he  ought  to  succeed.     There  seems  to 
be  no  place  for  the  alternative  relief  granted  in  Bloomer 
V.  Spittle  (A),  except  on  the  supposition  that  the  plaintiff's 
claim  was  both  adequately  supported  and  insufficiently 
proved,  and  the  defence  at  once  dishonest  and  respect- 
able.    (4)  There  may  be  disclosed  an  apparent  ante-  Noanteoedent 
cedent  contract  with  regard  to  which  there  was  no  real  «>»*ractataU. 
assent  of  the  parties  and  no  estoppel  from  putting  this 
in  evidence.     Such,  it  is  submitted,  were  the  cases  of 
Oarrard  v.  Frankel {t)y  as  treated  by  Lord  Eomilly,  and 
Harris  v.  Pepperell{k).     If,  as  held  by  Lord  Eomilly, 
the  memorandum  of  the  antecedent  agreement  proved 
in  Oarrard  v.  Frankel  were  such  that  its  statements  as 
to  the  amount  of  the  proposed  rent  were  contradictory  on 
the  face  of  it  (/),  then  the  agreement  was  void  for 


iff)  See  aboTe,  pp.  701—703.  (k)  L.   R.   5  Eq.   1  ;    aboTe, 

(k)  L.  B.  13Eq.  427.  p.  711. 

(•)  30  Beav.  446;  abore^p.  710.  (/)  Above,  p.  711. 
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TincQrtainty ;  and  in  that  case,  if  it  were  shown,  as  the 
Court  found,  that  the  lease  executed  carried  out  the 
defendant's  intention  and  what  she  really  and  in  good 
faith  believed  to  be  the  plaintiff's  intention,  the  plaintiff 
had  failed  to  prove  an  antecedent  agreement  at  variance 
with  the  terms  of  the  lease,  and  his  claim  for  rectifica- 
tion should  have  been  rejected.  Whilst  if  it  were 
established  that  the  defendant,  knowing  of  the  plaintiff's 
mistake  as  to  the  rent  named  in  the  lease,  was  minded 
wrongfully  to  take  advantage  of  it,  the  option  of  recti- 
fication or  rescission  should  have  been  given  to  him  and 
not  to  her.  In  Harris  v.  Pepperelly  it  appears  that  the 
antecedent  agreement  in  writing  to  buy  "  two  houses  at 
Tottenham "  was  either  void  for  imcertainty  (w)  or 
contained  such  a  latent  ambiguity  as  allowed  of  the 
admission  of  parol  evidence  to  explain  the  parties'  real 
intention  (n).  In  the  latter  case,  it  the  parties'  minds 
were  not  at  one  as  to  the  property  sold,  the  contract  was 
equally  void  (o).  Consequently,  the  plaintiff  could  not 
substantiate  his  claim  for  rectification  without  disproving 
the  truth  of  the  defendant's  assertion  that  the  convey- 
ance was  in  accordance  with  his  intention.  If  the  judge 
believed  the  defendant,  he  ought  to  have  given  judg- 
ment in  his  favour.  If  he  considered  that  the  defendant 
was  wrongfully  seeking  to  take  advantage  of  the 
plaintiff's  mistake,  the  option  of  rectification  or  rescis- 
Erand.  sion  should  have  been  the  plaintiff's.     (5)  It  may  be 

shown  that  the  defendant  knew  of  the  plaintiff's  mistake, 
and  yet  accepted  his  offer  according  to  the  literal  terms 
thereof,  well  knowing  that  the  plaintiff  would  believe 
him  to  be  accepting  the  offer  which  the  plaintiff  sup- 
posed that  he  had  made  and  not  that  which  he  Md 
made.  Such  a  state  of  mind  would  certainly  be  frau- 
dulent;  the  defendant  would  have  been  wrongfully 


(m)  Above,  pp.  5,  and  n.  (0,     («)  Above,  pp.  677,  699,  n.  («). 
711.  (o)  Above,  p.  677. 
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attempting  to  take  advantage  of  the  other's  mistake. 
The  oases  above  mentioned  (p),  especially  Garrard  v. 
Frankel  {q)  and  Paget  v.  Marshall  (r),  may  all  serve  for 
examples  of  this  state  of  things,  if  we  assume  that  the 
fraudulent  intention  so  strongly  suspected  by  the  Court 
did  in  truth  exist.  If,  however,  the  defendant's  fraud 
be  proved,  it  is  submitted  that  the  plaintiff  has  estab- 
lished his  claim  for  rectification.  The  defendant's 
fraudulent  acceptance  of  his  offer  left  two  courses 
open  to  him.  He  might  treat  the  contract  as 
void  for  want  of  the  parties'  true  consent ;  or  he 
might  hold  the  defendant  to  his  acceptance  of  the 
offer  according  to  the  terms  which  he  (the  plaintiff) 
really  intended  to  put,  and  which  the  defendant  knew 
that  he  believed  to  be  accepted  {t).  And  by  suing 
for  rectification  the  plaintiff  has  elected  to  affirm  the 
contract. 


The  right  to  obtain  rectification  of  a  written  instru-  Rectification 
ment  is  a  mere  equity  {u)  and  not  an  equitable  interest  (a?) .  aDw^Minnot 
It  is  like  the  right  to  set  aside  a  conveyance  induced  by  be  had  against 
fraud  (y).     If  therefore  the  legal  or  equitable  estate  or  for  value 
interest  in  any  property  be  assured  to  any  one  by  a  ^^^^'^^ 
conveyance  liable  to  be  rectified  on  account  of  a  common 
mistake,  the  right  to  rectification  cannot  be  asserted  as 
against  a  purchaser  taking  from  or  through  some  party 
to  the  unrectified  conveyance  for  value,  in  good  faith 
and  without  notice  of  the  mistake  (s).     But  as  in  the 
case  of  fraud  (a),  this  doctrine  applies  only  to  pur- 
chasers claiming  under  conveyances  and  does  not,  as  a 


(p)  Above,  pp.  710—713.  Cave,  16  Ch.  D.  639,  647. 

{q)  80  Beav.  446.  (y)  ^i^^e,  p.  674. 

(r)  28  Ch.  D.  266.  (jj)  Thofnas  v.  Davis,  Dick.  301, 

(0  Above,  pp.  690,  691.  304;  Blackie  v.  CUrrk,  16  Beav. 

\u)  Above,  pp.  699  9q.  ^^^^  Garrard  y.  Frankel,  80  Beav. 

(x)  See  Fhillipe  v.  PhillipB,  4       **^- 

I>e  6.  F.  &  J.  208,  218 ;  Cave  v.  (a)  Above,  p.  675. 
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rule,  extend  to  aangnees  of  the  benefit  of  a  eaniiact; 
altbougli  a  oontnet  for  the  sale  of  land,  which  has  been 
executed  by  payment  of  the  whole  purchase  money 
appears  to  stand,  as  regards  the  passing  of  the  equitable 
estate  in  the  land  sold,  upon  the  footing  of  a  oon- 
▼eyance. 

As  we  have  seen  ((),  upon  the  sale  of  land,  rectifica- 
tion may  be  obtained  of  an  error  common  to  both  parties 
either  in  the  written  contract  prior  to  completion  or  in 
the  conveyance.  And  it  is  no  bar  to  an  action  for 
rectification  on  this  ground  of  a  conveyance  on  sale  that 
the  contract  has  been  completed  {c).  The  case  has  no 
resemblance  to  that  of  a  contract  induced  by  an  innocent 
misrepresentation  but  completed  by  actual  conyeyance 
according  to  the  representation  made{d).  Thus,  where 
by  mutual  mistake  parcels  have  been  omitted  from  the 
conveyance  (^),  or  an  easement  intended  to  be  granted 
has  been  incorrectly  defined  (/),  or  an  exception  or  a 
reservation  has  been  left  out(^),  or  proper  words  of 
limitation  have  not  been  used  {h)y  or  the  expressions 
importing  the  statutory  covenants  for  title  have  not 
been  put  in  or  have  not  been  restricted  as  they  ought 
to  have  been  (z),  or  any  covenant  not  intended  to  be 
made  has  been  inserted  (A),  the  conveyance  may  be 
rectified;  except  to  the  prejudice  of  a  purchaser  for 
value  claiming  thereunder  in  good  faith  and  without 
notice  of  the  error  (/).    If  in  any  of  these  cases  the  legal 


(*)  Above,  pp.  668,  674,  588, 
703,  704. 

{e)  800  Seawnont  v.  SramUy^ 
T.  ^  B.  41,  A2 ;  and  oases  cited 
above,  pp.  668,  n.  (A),  704,  nn. 
(«)  (0),  and  in  notee  (r)  (/)  (^)  (A), 
below. 

id)  Above,  pp.  640,  676—678, 

(9)  White  V.  White,  L.  B.  16 
Eq.  247. 

If)  Oowenr,  Tru^U,Ld.,lB99, 
3  Ch.  309.  ' 


{ff)  Exeter  v.  JSxeUr,  3  My.  & 
Gr.  321 ;  Mortimer  r.  ShortaU,  2 
Dm.  &  War.  363;  above,  pp.  664, 
666. 

(A)  He  Bird* 8  Trusts,  3  Ch.  D. 
214  ;  Be  Ethel  and  Mitchells  and 
Sutlers'  Contract,  1901,  1  Ch.  946, 
948 ;  above,  p.  674. 

(i)  See  above,  pp.  668,  688. 

(A)  Bob  V.  Buttervfick,  2  Price, 
190. 

(0  Above,  p.  719. 
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estate  in  any  hereditaments  failed,  by  reason  of  the 
error,  to  be  assured  as  agreed,  and  an  order  of  the 
Court  for  rectification  of  the  conveyance  be  obtained, 
there  is  no  need  of  any  further  express  assurance  of 
such  legal  estate ;  for  it  will  pass  by  the  effect  of  the 
order  in  the  manner  in  which  it  is  limited  by  the  con- 
veyance as  so  rectified  {m). 

(m)   IFhiU  Y.    JFhiti,  L.  R.  16  Eq.   247  ;  Sanley  t.  Pearson,  13 
Ch.  D.  545. 
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CHAPTER  XIV. 

OF  FRAUD,  MISEEPEESENTATlOy,  DUBBB8  AND 

UNDUE  INFLUENCE. 

S  L  Of  Fraud  and  MisrepresentatioiL. 
S  2.  Of  Duress  and  Undue  Influence. 


(Umirmsi 
fmud  iff 


Utiott  itiijut 
ih(}  oifiiirtici. 


I  1 , — Of  Fraud  afid  Misrepresentation. 

Like  other  contracts,  a  contract  for  the  sale  of  land 
may  be  avoided  by  either  party,  if  he  were  induced  to 
ontcjr  into  it  by  fraud  or  misrepresentation,  that  is  to 
say,  by  a  false  representation  made  to  him  by  the  other 
party,  either  fraudulently  or  innocently.  A  representa- 
tion is  a  statement  made  by  one  party  to  a  proposed 
contract  to  the  other,  before  or  at  the  time  of  entering 
into  the  contract,  with  regard  to  some  fact  relating 
thereto  {a).  But  in  order  that  a  false  representation 
niay  give  rise  to  a  right  to  avoid  a  contract,  it  must 
have  induced  the  party,  to  whom  it  was  addressed,  to 
enter  into  the  contract ;  that  is  to  say,  that  he  would 
not  have  given  his  assent  to  the  contract  at  all,  but  for 
his  bcHcJ  that  the  statement  was  true  (b).  A  statement 
t)f  this  kind  may  be  made  either  outside  the  contract  or 
within  it(r).  Thus  the  vendor  of  a  house  may  state 
orally  to  a  purchaser  about  to  sign  a  contract  to  buy  it 


(ri)  lifhn  T.  Sum^Ut  3  B.  &  S. 
7AK  7A3. 

(A)  84)0  Flipht  T.  Booth,  1  Bing. 
N.  C.  aro,  377  ;  Attwoody.  Small, 
n  cn.  ft  Fin.  232,  444  ;  Smith  v. 


JTay,  7  H.  L.  0.  760,  775,  776 ; 
Smith  V.  Land  and  House  Fropertff 
Corp.,  28  Ch.  D.  7. 

(e)  Behn  v.  Bumess,  SB.   ft  S. 
761,  763,  764. 
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that  the  drains  are  in  good  order  or  the  cellard  diy  {d)^ 
or  he  may  make  the  same  statement  in  the  partioolars 
of  sale;  and  in  either  case  the  representation  may 
induce  the  purchaser's  consent  to  the  sale  (e).  The 
present  law  as  to  the  effect  of  misrepresentation,  frau- 
dulent or  innocent,  in  giving  to  the  party  misled  the 
right  to  avoid  the  contract  is  a  compoimd  of  the  prin- 
ciples of  common  law  and  equity.  It  seems  necessary, 
therefore,  in  order  to  arrive  at  a  right  understanding  of 
the  subject,  to  explain  how  false  representations  inducing 
a  contract  were  treated  in  courts  of  common  law  and 
equity  before  their  jurisdictions  were  united  in  the  High 
Court  of  Justice. 

At  common  law,  if  an  untrue  representation  inducing  Frandnlent 
a  contract  were  made  fraudulently,  that  is  to  say,  either  S^^mmon  ^ 
with  the  knowledge  that  it  was  untrue  or  in  reckless  ^*^" 
ignorance  whether  it  was  true  or  false  (/),  the  party  so 
misled  might  at  his  election  adopt  one  of  two  alternative 
coiu^s.     He  might,  where  the  parties  could  be  restored 
to  their  former  position,  avoid  the  contract,  not  only 
pending  its  completion,  but  also  after  it  had  been  com- 
pletely performed  (g),  and  sue  for  the  recovery  of  any 
money  paid  or  property  conveyed  thereunder,  he  on  his 
part  surrendering  any  benefit  received  thereby  ;  or  he 
might  affirm  the  contract  and  bring  an  action  of  deceit 
to  recover  any  damages  caused  by  the  fraudulent  mis- 
statement (A).     And  the  common  law  allowed  the  like  Innocent  mis- 
right  of  avoiding  the  contract,  though  not  the  same  S^'^^  **°" 
action  of  deceit,  if  a  party  to  some  contract  of  the  class  aon-diaolosuro 


i; 


(d)  Above,  p.  686. 

[e)  See  the  casee  cited  at  the 
end  of  note  («),  p.  699,  above,  as 
to  the  admissibility  of  oral  evi- 
dence in  proof  of  a  representation 
which  has  induced  a  written  con- 
tract. 

(/)  Behn  v.  Bumess,  3  B.  &  S. 
751,  763  :  Derry  v.  Peek,  14  App. 


Gas.  337. 

iff)  See  above,  pp.  677,  678. 

(A)  Depotit  and  General  Life 
Assurance  Co.  v.  Ayseough^  6  K.  & 
B.  761  ;  Oakesv,  furquand,  L.  R. 
2  H.  L.  325  ;  Chugh  v.  London 
f  North  Western  Ry,  Co.,  L.  R.  7 
Ex.  26 ;  Benjamin  on  Sale,  336, 
342,  369,  2nded. 
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might  avoid  described  OS  uherrimce  fidei  (principally  contracts  of  in- 
uberHmajUei.  surance)  were  induced  to  enter  into  it  by  a  false  repre- 
sentation made  innocently  or  even  by  the  non-disclosure 
Effect  of  of  some  material  fact(i).  But  apart  from  fraud  and 
representation  except   in    the   case    of    contracts    uherrimce  fideiy 

at  oommon 
law  in  the 
case  of  other 
contraota. 


a 


representation,  at  common  law,  could  only  affect  a 
contract  if  it  amounted  to  a  warranty  or  promise  of  the 
truth  of  the  fact  stated  and  so  formed  a  part  of  the 
whole  agreement  entered  into  {h) :  otherwise  it  had  no 
effect  at  all  (/).  If  it  did  form  part  of  the  contract,  it 
might  either  be  an  essential  tenn  thereof,  going  to  the 
whole  substance  of  the  contract — that  is  to  say,  it  might 
be  a  stipulation,  on  the  performance  of  which  the  per- 
formance of  the  rest  of  the  contract  was  conditional ;  or 
it  might  be  a  tenn  independent  of  the  parties'  main 
agreement — that  is  to  say,  a  stipulation,  on  the  perform- 
ance of  which  the  performance  of  the  rest  of  the  contract 
was  not  dependent.  In  other  words,  the  representation 
might  be  either  a  condition  or  a  pure  warranty  (m) ;  and 
this  question  was  determined  by  the  parties'  intention 
to  be  gathered  from  all  the  circimistances  of  the  case  (n). 
In  the  former  case  the  untruth  of  the  representation 
amounted  to  such  a  breach  of  contract  by  the  party, 
who  made  the  statement,  as  discharged  the  other  from 
the  performance  of  his  part  of  the  agreement  (n).  In 
the  latter  case,  the  party  misled  was  not  justified  in 
repudiating  the  contract  if  the  statement  proved  untrue ; 
he  was  obliged  to  perform  the  main  agreement :  but 
he  was  entitled  to  damages  for  the  breach  of  warranty 


(i)  Carter  v.  Boehthy  3  Burr. 
1905 ;  Morrison  v.  Universal  Marine 
Insurance  Co.^  L.  R.  8  Ex.  197  ; 
lonides  v.  Fender^  L.  R.  9  Q.  B. 
631  ;  London  Assurance  Co.  y. 
Mansel,  11  Ch.  D.  363;  MvazY. 
Oerussi,  6  Q.  B.  D.  222  ;  above, 
p.  684. 

(k)  Behn  y.  Bumess^  3  B.  &  S. 
751,  763. 


(0  Hopkins  y.  Tanqueray^  15 
C.  B.  130 ;  Kennedy  y.  Panama^ 
^c.  Mail,  Co.,  L.  R.  2  Q.  B.  680. 

(m)  Above,  p.  680. 

(n)  Flight  y.  Booth,  1  Bing.  K. 
G.  581  ;  Bannerman  y.  WhiU,  10 
0.  B.  N.  S.  844  ;  Behn  y.  Bumess, 
3  B.  &  S.  761 ;  and  see  De  Leu- 
sails  Y.  Guildford,  1901,  2  K.  B. 
216. 
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committed  (o).  And  even  in  the  former  case,  moreover, 
if  the  contract  had  been  executed  in  favour  of  the  party 
misled,  so  that  he  had  received  the  consideration  for  his 
promise,  he  could  not  then  refuse  entirely  to  perform  his 
part  of  the  contract,  unless  the  representation  had 
amounted  to  a  special  stipulation  that  the  contract  should 
be  void  in  case  of  its  non-fulfilment  {p) ;  if  not,  he 
could  only  claim  damages  for  breach  of  the  warranty  {q). 
It  will  thus  be  observed  that  in  no  case  (apart  from 
fraud  and  contracts  uberrimce  fidei)  was  misrepresen- 
tation considered  to  afFect  the  formation  of  the  contract. 
The  view  was  not  taken  that  the  parties  only  gave  their 
consent,  whereby  they  made  a  contract  with  each  other, 
conditionally  upon  the  representation  being  true;  and 
that  the  contract  was  therefore  avoided  if  it  were  un- 
true. On  the  contrary,  the  contract  was  treated  as 
having  been  fully  formed;  the  untruth  of  the  repre- 
sentation occasioned  a  breach  of  the  entire  contract  or  a 
part  of  it ;  and  even  where  it  was  held  that  the  contract 
might  be  avoided  after  its  execution  in  favour  of  the 
party  misled,  it  was  considered  that  this  result  was 
effected,  not  by  an  annulment  of  the  parties'  consent, 
but  by  their  express  agreement  that  the  contract  should 
be  so  avoided  (r). 

Here  it  may  be  pointed  out  that,  as  the  common  law  The  oommon 
took  no  account  of  a  representation  made  innocently  ^'^li^^!^* 
except  as  a  stipulation  forming  part  of  the  contract,  its  sentationwas 

.        .  A      o  i    i*  3*i*  a  particular 

treatment  or  a  representation  as  a  condition  or  a  war-  instance  of  its 
ranty  according  to  the  parties'  intention  was  no  more  fules  respect- 
than  a  particular  instance  of  the  rules  of  law  respecting  dependence 

of  mutual 
stipulations. 

(o)  Heyworth  v.  fftUehinton,  L.  {p)  Bannerman    v.     WhitCy    10 

R.  2  Q.  B.  447,  adopted  as  law  C.  B.  N.  S.  844;  Behnv.  Burnens, 

in  the  Sale  of  Goods  Act,  1893 ;  3  B.  &  S.  751,  755,  756. 
Stat.  56  &  67  Vict.  c.  71,  s.  63;  ,  .   «.     .  ^    «.  ,^   o  u   jb.  aj 

see  Benjamin  on  Sale,  448,  741,  J^)  ^^"""^  ^-  ^^^^  ^  B.  &  Ad. 

748,  749,  2nd  ed. ;  abore,  p.  27,  ^^^' 
n.  (r)  See  last  note  but  one. 
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the  dependenoe  or  independence  of  mntual  stipulations 
contained  in  a  contract.  At  common  law,  if  the  obliga- 
tion of  one  party  to  a  contract  be  dependent  on  the 
fulfilment  lay  the  other  either  of  his  part  of  the  contract 
or  of  some  particular  stipulation  embodied  therein,  so 
that  the  performance  of  the  latter  party's  duty  under 
the  contract  or  the  particular  stipulation  is  a  condition 
precedent  to  his  enforcing  the  obligation  incumbent  on 
the  former,  then  a  breach  by  the  latter  of  his  part  of 
the  contract  or  of  the  particular  stipulation  will  dis- 
charge the  former  from  his  obligation  tmder  the  agree- 
ment ;  and  the  former  may,  if  he  choose  («),  rescind  the 
contract  and  sue  independently  of  the  contract  (under 
the  old  practice,  in  assumpsit)  for  the  recovery  of  any 
money  paid  thereunder  {t) .  But  in  order  that  the  breach 
of  some  particular  stipulation  in  a  contract  may  discharge 
the  party  entitled  to  the  benefit  thereof  from  the  per- 
formance of  his  part  of  the  contract,  the  stipulation 
must  go  to  the  root  of  the  whole  consideration;  its 
performance  must  be  an  essential  condition  of  his  in- 
curring liability  under  the  agreement  (u) .  For  example, 
we  have  seen  that,  upon  a  contract  for  the  sale  of  land, 
the  vendor's  obligation  to  convey  the  land  and  the 
purchaser's  obligation  to  pay  the  price  are,  as  a  rule, 
dependent  on  each  other,  and  neither  party  can  enforce 
the  other's  liability  without  performing  or  having 
offered  to  perform  his  own  duty  {x).  So  on  a  contract 
for  the  sale  of  land,  the  performance  of  the  particular 


(«)  He  has  the  option  of  re-  Naylor,  9  App.  Gas.  434 ;  Cbm- 

Bcinding  the  contract,  or  affinning  wall  v.  HeriBon,  1900.  2  Ch.  298, 

it  and  suing  under  the  contract  for  303,   304 ;   see   1   Wms.   Saund. 

damages  for  its  breach ;  Michael  320,  n.  (4) ;  2  id.  362,  n.  (3) ;  2 

Y.  JIart,  1902,  1  K.  B.  482.  Smith,  L.  C,  notes  to  Cutter  v. 

(0  Fliffht  V.  Boothy  1  Bing.  N.  Bncell. 

(u)  Duke  of  St.  Albans  Y.  Sharey  t  ^  i  ^    -or   j omr*    ^ao 

1  fl.  Bl.  270 ;  Campbell  v.  /onw)  ^''^^  ^-   Woodr^,  8  T.  R.  866. 

6  T.  R.  670 ;  Bcttxni  v.  Oye,  1  See  Aofe  t.  Bill,  6  M  &  W.  886 ; 

Q.  B.  D.  183 ;  Mereey,  ^e,  Co,  v.  Laird  v.  Pinty  7  M.  &  W.  474. 
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Btipalation  implied  therein,  that  the  vendor  shall  show 
a  good  title,  is  an  essential  condition  of  the  purchaser's 
liability ;  and  if  this  stipulation  be  brokeA,  he  may  at 
once  repudiate  the  contract  and  sue  for  the  recovery  of 
his  deposit  (y).  Similarly,  on  an  executory  contract  for 
the  sale  of  goods  with  an  undertaking  that  they  shall 
be  of  a  particular  quality,  compliance  with  this  under- 
taking (z)  is  in  general  an  essential  condition  of  the 
sale,  and  the  purchaser  may,  when  the  property  has  not 
yet  passed  to  him  under  the  contract,  reject  the  goods 
on  breach  of  the  undertaking  and  altogether  repudiate 
the  agreement  {a).  But,  although  a  man  bound  by  a 
contract  may  refuse  to  perform  his  promise  till  the 
other  party  has  complied  with  a  condition  precedent, 
yet,  if  he  has  received  and  accepted  a  substantial  part 
of  that  which  was  to  be  performed  in  his  favour,  the 
condition  precedent  changes  its  character,  and  becomes 
a  warranty  in  the  strict  sense  of  the  word  (6),  that  is,  a 
collateral  agreement  independent  of  the  rest  of  the 
contract ;  and  non-compliance  therewith  will  no  longer 
afford  a  defence  to  an  action  to  enforce  his  liability  on 
the  contract,  but  will  only  give  rise  to  a  counter-claim 
for  damages  (c).  Thus  where  specific  goods  are  sold 
with  an  undertaking  that  they  shall  be  of  a  particular 
quality,  the  purchaser  cannot  return  the  goods  after  the 
property  has  passed  to  him,  and  he  has  so  enjoyed  the 
benefit  of  the  contract :  but  if  the  goods  be  not  of  the 


(y)  Above,  pp.  27,  n.,  133,  134, 
149,  152. 

(z)  Such  an  undertaking  is  of 
ooune  commonly  caUed  a  war- 
ranty of  qoality:  bat  we  avoid 
using  the  word  *  'warranty ' '  in  the 
text  on  account  of  the  Btriot  senae 
in  which  the  word  is  used  in  the 
Sale  of  Gk>odB  Act,  1893 ;  see  next 
note. 

(a)  Street  v.  Blay,  2  B.  &  Ad. 
466,  463;  SetUmtt  v.  Siekeon, 
L.  B.  7  G.  P.  438,  451 ;  Benjamin 


on  Sale,  748,  2nd  ed. ;  see  stat. 
56  &  57  Vict.  0.  71,  ss.  11,  62, 
and  note  that  in  the  Act  the  term 
warranty  is  confined  to  cases  where 
it  is  not  a  condition.  Gf .  above, 
pp.  27,  n.,  680. 

(b)  Above,  p.  680. 

{e)  Benjamin  on  Sale,  452,  2nd 
ed. ;  £llen  v.  Topp,  6  Ex.  424, 
441 ;  £ehn  v.  BumeUy  3  B.  &  S. 
751,  755  ;  and  see  Benteen  v. 
Taylor,  1893,  2  Q.  B.  274. 
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quality  promised,  he  is  entitled  to  damages  {d).  In  the 
same  way,  if  one  be  induced  to  sign  a  contract  for  pur- 
chase of  a  house  by  the  vendor's  oral  representation 
made  untruly  but  not  fraudulently  that  the  drains  are 
in  good  order,  he  may,  if  he  discover  the  truth  before 
completion,  repudiate  the  contract  at  law  and  sue  for 
the  recovery  of  his  deposit  (e) :  but  if  he  accept  a  con- 
veyance before  he  become  aware  of  the  defect,  he  cannot 
then  rescind  the  contract  (/),  though  he  may  sue  for 
damages  for  breach  of  the  warranty  implied  in  the 
representation  {g). 


Equitable 
mleaas  to 
fraud  or  mis- 
representatioii 
inducing 
contract. 


Contract 
induced  by 
fraud  might 
beset  aside 
in  equity. 


Let  US  now  turn  to  the  principles  of  equity.  Courts 
of  Equity  enjoyed  a  concurrent  jurisdiction  with  the 
Courts  of  Law  in  the  matter  of  fraud,  but  had  a 
further  exclusive  jurisdiction  to  compel  the  delivery  up 
and  cancellation  of  written  instruments,  which  had  been 
forged  or  procured  to  be  executed  by  fraud,  duress  or 
undue  influence  (A).  As  regards  the  avoidance  of  a 
contract  induced  by  a  fraudulent  representation,  the 
rule  of  equity  was  the  same  as  the  rule  of  law ;  the 
contract  was  regarded  as,  not  void,  but  voidable  (»)  at 
the  option  of  the  party  defrauded.  He  might  therefore 
plead  the  fraud  as  an  absolute  bar  to  proceedings  against 
him  for  specific  performance  of  the  contract  (k).  But, 
further,  he  might  sue  in  equity  as  plaintiff,  either  before 
completion  of  the  contract,  to  have  the  agreement 
rescinded  and  any  written  instrument  containing  it 
delivered  up  to  be  cancelled ;  or  after  completion,  so 
long  as  the  parties  could  be  restored  to  their  former 


(d)  Street  v.  Blaff,  2  B.  &  Ad. 
466;  Benjamin  on  Sale,  74 1,  744, 
748,  763,  2nd  ed. ;  stat.  66  &  67 
Vict.  c.  61,  a.  11  (1  c), 

{e)  Smith  V.  Zand  and  House 
Property  Corp,,  28  Ch.  D.  7. 

(/)  Above,  pp.  640,  677,  678. 

is)  De  LastMe  y.  Guildfard, 
1901,  2  K.  B.  216. 


(A)  VTms.  Eeal  Plwp.  162,  n.  («), 
19th  ed. ;  and  oases  cited  below, 
p.  729,  n.  (/). 

(i)  Oakes  v.  Turquand,  L.  R.  2 
H.  L.  326 ;  Ite  Duncan,  1899,  1 
Gh.  387,  389,  390. 

{k)  CUitnont  v.  Taehurgh,  1  J. 
&  W.  112,  120. 
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position,  to  have  the  whole  transaction  set  aside  (/). 
Courts  of  Equity  of  course  had  no  jurisdiction  to  enter- 
tain an  action  of  damages  for  deceit  {m) :  but  they  had 
jurisdiction  to  entertain  a  personal  demand  against  any 
one,  who  had  by  a  fraudulent  representation  induced 
another  to  act  thereon  to  his  detriment ;  they  would  in 
such  case  grant  specific  relief  in  the  way  of  compelling 
the  guilty  party  to  make  good  his  representation ;  and 
they  might  order  him  to  recoup  any  definite  pecuniary 
loss  sustained  by  the  party  defrauded  (n).  A  person 
induced  by  fraud  to  make  a  contrsrct  for  the  sale  of 
land  had  therefore  the  like  election  in  equity  as  ho  had 
at  law ;  that  is,  he  might  either  rescind  the  contract,  or 
he  might  affirm  it  and  claim  to  have  the  representation 
made  good  {o).  But  if  he  chose  to  affirm  the  contract 
and  his  loss  by  the  representation  were  not  capable  of 
adjustment  by  some  definite  specific  relief  but  could 
only  be  assessed  at  an  uncertain  sum  of  money,  then  he 
could  only  claim  compensation  in  Courts  of  Equity 
pending  the  completion  of  the  contract  in  proceedings 
brought  either  by  or  against  him  for  its  specific  per- 
formance {p) ;  for  there  was  no  original  jurisdiction  in 
equity  to  give  damages  except  as  ancillary  to  some 
specific  relief.  If  in  such  case  the  defrauded  party 
chose  to  complete  the  contract  or  did  so  before  he 
detected  the  fraud,  and  still  proposed  to  retain  the 
benefit  of  the  transaction  and  not  to  set  it  aside,  he 


(/)  Edicardit  V.  AfcLeat/y  G-, 
Ck>op.  308,  2  SwaDst.  289  ; 
Attwood  V.  Small^  6  CI.  &  Fin. 
232,  330,  331,  338,  395,  444  sq., 
502 ;  Lovell  v.  Hieks,  2  Y.  &  C. 
Ex.  46. 

(m)  Arkicright  v.  Newhold,  17 
Ch.  D.  301 ;  Smith  v.  Chadwick, 
9  App.  Caa.  187,  193 ;  Deny  v. 
Peek,  14  App.  Cas.  337,  360. 

(w)  Evans  v,  Bieknell,  6  Ves. 
174,  183;  Btirrowes  v.  Lock^  10 
Ves.   470,   475;    Hill   v.     Lane, 


L.  R.  1 1  Eq.  215  ;  Peek  v.  Gurtut/, 
L.  R.  6  H.  L.  377,  390 ;  Low  v. 
BoHterie,  1891,  3  Ch.  82,  94,  n., 
107  sq. 

(o)  jRaiclina  v.  JFickham,  3  De 
G.  &  J.  304,  314,  315,  321,  322. 

{p)  See  above,  pp.  636,  637,  as 
to  the  purchaser's  right  to  specific 
performance  with  compensation. 
A  fortiori f  he  has  the  like  right 
where  the  representation  was 
fraudulent. 
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oould  not  then  recover  in  equity  any  mere  unliquidated 
peooniary  oompensation  for  the  false  representation, 
but  could  only  sue  therefor  as  damages  in  an  action  of 
deceit  at  law  (q). 


Innooent  mis- 
representation 
in  equity. 


Ko  rescission 
for  innooent 
misrepresen- 
tation after 
completion. 


With  regard  to  innocent  misrepresentation,  it  was 
early  established  in  equity  that  if  one  were  induced  to 
enter  into  a  contract  by  a  false  representation  as  to 
some  material  fact  made  honestly  and  not  fraudulently, 
as  by  mistake  or  inadvertence,  such  misrepresentation 
was  a  good  ground  for  resisting  the  specific  performance 
of  the  contract.  But  it  was  at  the  same  time  asserted 
that  a  much  greater  degree  of  misrepresentation  was 
necessary  in  order  to  justify  the  party  misled  in  suing 
to  rescind  the  contract  (r) ;  and  it  was  long  considered 
that  to  justify  an  order  for  rescission  of  the  contract, 
even  before  its  completion,  the  misrepresentation  must 
be  fraudulent,  that  is,  made  knowingly  or  recklessly  (s). 
But  this  position  was  not  maintained ;  and  Courts  of 
Equity  afterwards  held  that,  where  one  was  induced 
to  enter  into  a  contract  by  a  material  misrepresentation, 
though  made  without  fraud,  the  contrsrct  was  voidable 
at  his  option,  and  he  might  sue  to  have  it  set  aside  and 
(if  written)  delivered  up  to  be  cancelled  (^).  It  had, 
however,  been  decided,  before  the  Courts  of  Equity  had 
abandoned  their  former  position  with  respect  to  resds- 


{q)  Newham  v.  May^  13  Price, 
749 ;  Leuty  v.  HiUoB,  2  De  G.  & 
J.  110;  Joliffe  v.  Baker,  11  Q. 
B.  D.  255,  267  ;  Clayton  v.  Leech^ 
41  Ch.  D.  103 ;  Sug.  V.  &  P.  236, 
251 ;  2  Dart,  V.  &  P.  904. 

(r)  Cadman  v.  Homer y  18  Ves. 
10 ;  Savage  v.  Brncksopp,  ib.  335, 
338  ;  Wilde  v.  Gibion,  1  H.  L.  G. 
605,  632,  633;  New  Brunswiek, 
^e.  Co.  V.  Muggeridgey  1  Dr.  &  Sm. 
363,  3S3  ;  Lamare  r.  Dixon,  L.  R. 
6  H.  L.  414  ;  above,  p.  687. 

(«)  Attwood  V.  Small,  6  CI.  & 


Fin.  232,  330,  338,  395,  444  <?., 
502 ;  Lovell  y.  Sieks,  2  Y.  &  C.  Ex. 
46,  51 ;  Bartlett  y.  Salmon,  6  De 
G.  M.  &  G.  33 ;  Conybeare  y.  New 
Brufuwiek,  ^.  Co.,  1  De  G.  F.  & 
J.  578,  695 ;  Sag.  V.  ft  P.  243, 
244. 

(0  FuUford  Y.  Richards,  17 
Beay.  87,  95,  96 ;  Stanton  y. 
Tattersall,  1  Sm.  &  G.  529 ;  Aher- 
aman  Ironworks  y.  Wickenn,  L.  R. 
4  Ch.  101  ;  Reese  River  Silver 
Mining  Co.  v.  Smith,  L.  R.  4 
H.  L.  64,  79,  80;  Torrance  y. 
Bolton,  L.  R.  8Ch.  118. 
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sion  for  innocent  misrepresentation,  that  a  contract  for 
the  sale  of  land  would  not  be  set  aside  on  this  ground, 
where  there  had  been  no  fraud,  after  it  had  been  com- 
pleted hy  convejance  and  payment  of  the  purchase 
money  {u). 

The  later  rule  so  adopted  in  the  Courts  of  Equity  Difference 
differed  in  principle  from  that  appUed  in  the  Courts  of  S^^'^e 
Law ;  for  the  equitable  rule  treated  innocent  misrepre-  'ales  of  oom- 
sentation   as  a  matter  affecting  the  formation  of  a  equity  as  to 
contract  and  invalidating:  the  parties'  consent  in  the  i^«»^t 

^  *  miarepreeen- 

manner  accomplished  at  common  law  by  fraud  only  tation. 
with  respect  to  ordinaiy  contracts  and  without  fraud  in 
the  case  of  contracts  uberrimcB  fidei  alone  (a*).  Practi- 
cally, however,  the  difference  was  not  great  (y).  To 
give  rise  to  the  right  of  rescission  in  equity,  a  false 
representation  must  have  been  a  part  of  the  transaction 
ending  in  the  formation  of  the  contract,  and  must 
have  induced  the  consent  of  the  paurty  misled  to  the 
agreement  (a).  And  in  the  same  circumstances  the 
representation  would  have  been  considered,  at  common 
law,  to  form  part  of  the  contract  itself  and  to  amount 
to  a  condition  precedent  to  that  party's  liability  under 
the  contract ;  in  which  case  he  might,  on  breach  of  the 
condition,  rescind  the  contract  entirely  (J).  After  the  The  law  since 
commencement  of  the  Judicature  Acts,  the  equitable  ^.cts.  °* 
rule  in  question  became  enforceable  in  all  Divisions  of 
the  High  Court  of  Justice;  it  has  been  followed  and 
approved  of  by  the  highest  authorities ;  and  as  a  branch 


(»)  Wilde  Y.  Oibwn,  1  H.  L.  G. 
605,  632,  633.  It  should  be 
noted  that  this  decision,  though 
professedly  founded  on  the  prin- 
ciple that  a  Court  of  Equity  will 
not  rescind  a  contract  for  misre- 
presentation unless  made  knoW' 
inglu  (that  is,  fraudulently),  ao- 
COTOs  with  the  rule  of  the  common 
law,  which  aUowed  no  rescission 


for  innocent  misrepresentation 
after  the  contract  had  been  sub- 
stantially performed ;  above, 
pp.  725,  727,  728. 

[x)  See  above,  pp.  723,  724. 

(y)  Bowen,  L.  J.,  Newbigging 
Y.  Adam,  34  Gh.  D.  582,  592. 

(«)  See  below,  p.  738. 

(6)  Above,  pp.  724, 726-728. 
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of  the  law  of  contract,  it  has  prevailed  over  the  rules  of 
common  law  (c).  Any  contract  therefore  of  whatever 
kind  may  now  be  rescinded  by  any  party,  who  has  been 
induced  to  enter  into  it  by  a  material  misrepresentation 
made  to  him  without  fraud  by  any  other  party  thereto  {d) . 
And  this  right,  if  promptly  asserted  after  the  discovery 
of  the  untruth,  will  not  be  defeated  by  the  fact  that  the 
contract  has  been  partly  performed  (e),  so  long  as  the 
party  misled  has  not  received  substantially  the  whole 
consideration  due  to  him  under  the  contract  (/).  But 
it  has  been  held  since  the  Judicature  Acts,  following 
the  above-mentioned  decision  in  equity  to  the  same 
efEect  (^),  that  where  a  contract  induced  by  misrepresen- 
tation, without  fraud,  has  been  entirely  performed,  so 
that  the  party  misled  has  received  the  whole  conside- 
ration due  to  him  thereunder  (as  happens  when  a  con- 
tract for  the  sale  of  land  has  been  completed  by 
conveyance  and  payment  of  the  purchase  money),  ho 
can  no  longer  assert  any  right  in  equity  to  set  the 
agreement  aside  (A).  It  has  been  decided,  however, 
that  in  such  case  he  may  still  sue  at  law  for  damages 
sustained  by  him  in  consequence  of  the  false  repre- 
sentation, if  it  amounted  to  a  warranty  (t).  Otherwise 
he  has  no  remedy,  unless  he  can  claim  damages  for  a 
breach  of  some  covenant  for  title  (A).    It  has  farther 


(c)  Redgrave  v.  Eurd,  20  Oh.  D. 
1,  12;  Smith  y.  Land  and  Route 
Property  Corp.,  28  Ch.  D.  7; 
Newhiggitig  v.  Adam^  34  Ch.  D. 
682 ;  a£Brmed,  nom.  Adam  y. 
Newbigging,  13  App.  Gas.  308 ; 
Derrg  v.  JPeeky  14  App.  Gas.  337, 
347,  359 ;  Karbeig's  ease,  1892,  3 
Ch.  1,  13;  TFhUtingtofi  y.  Seale- 
Hayne,  82  L.  T.  49. 

(d)  Admitted  and  applied,  Re 
Hare  and  O'More's  Contract,  1901, 
1  Ch.  93,  96  ;  above,  p.  633, 
n.  (y). 

(e)  See  last  note  but  one. 

(/)  See  aboye,  pp.  725,  727, 
728,  730,  731,  n.  («). 


{g)  Aboye,  p.  730. 

\h)  Selborne,  C,  Brownlie  v. 
Campbell,  5  App.  Ca«.  925,  937, 
referring  the  ca^e  of  JIart  v. 
Swaine,  7  Ch.  D.  42,  to  the 
ground  of  fraudulent  misrepre- 
Rentation ;  JoUffe  v.  Baker ^  1 1 
Q.  B.  D.  255,  272 ;  Cotton,  L.  J., 
Sopor  V.  Arnold,  37  Ch.  D.  96, 
102;  Clayton  y.  Leeck,  41  Ch.  D. 
103 ;  Farwell,  J.,  May  y.  Piatt, 
1900,  1  Ch.  616,  623 ;  Debenhatn 
y.  Sawbridge,  1901,  2  Ch.  98; 
above,  pp.  540,  577,  678. 

(i)  Bd  Lasmlle  y.  Guildford, 
19ol, 2  K.  B.  215  ;  above,  p.  540. 

{k)  See  last  note  but  one. 
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been  finally  established  since  the  Judicature  Acts  that, 
in  order  to  give  rise  to  an  action  of  deceit  or  any  other 
proceedings  (/)  for  a  fraudulent  misrepresentation,  the  To  be  fraudu- 
representation  must  have  been  made  either  knowingly  r^i^ntation 
(without  belief  in  its  truth)  or  recklessly  (without  oaring  must  be  made 
whether  it  was  true  or  false) ;  and  that  if  a  representa-  reckUuly. 
tion  inducing  a  contract  were  made  honestly  in  the 
belief  that  it  was  true,  it  is  not  sufficient  to  support  an 
action  of  deceit  that  the  party  making  the  mis-statement 
had  no  reasonable  grounds  for  this  belief.     In  other  No  obligation 
words,  a  man  making  such  a  statement  is  under  no  toasoerSn^ 
obligation  to  take  reasonable  pains  to  ascertain  that  it  ^^^  *™<** 
is  true  (m). 

In  order  to  give  rise  to  a  right  to  rescind  a  contract  What  must  be 
for  misrepresentation,  whether  innocent  or  fraudulent,  Jue^^  the^"^° 
it  appears  that  the  followinff  facts  must  be  established : —  ^fs^^  ^ 

rescind  a 

There  must  have  been  a  false  representation  made  as  to  contract  for 
some  material  fact  by  one  party  to  the  contract,  or  his  J^i^n^'**^* 
agent,  to  the  other,  as  a  part  of  the  transaction  ending 
in  the  formation  of  the  contract ;  and  the  other  must 
have  entered  into  the  contract  on  the  faith  of  that 
representation,  not  knowing  that  it  was  false  and  reason- 
ably believing  it  to  be  true  (n).     Let  us  make  a  further 
analysis  of  this  statement.     First,  faUity  is  essential;  i.  Falsity 
there  is  no  cause  of  action  if  the  representation  be  ®^®"*"  • 
true  (o).     Secondly,  there  must  be  a  representatioriy  that  2.  There  must 
is,  a  statement  of  fact  (;?),  either  in  words  or  by  oonduct  tetion*^^^*^ 
(as  in  the  case  of  active  concealment  of  a  defect)  (q). 


(0  Above,  pp.  723,  728,  729.  0.  64. 

(w)  Derry  v.  Peek,  14  App.  Cas.  (,,)  See  Pollock  on  Contracts, 

337  ;  Angus  v.   Clifford,   1891,  2  661  8q.  7th  ed. 

?n^t^'^^^  TK- ^'  ^"f '  ^^'  W  See  Smith  v.   Chadwick,  20 

1  Q.  B.  491.    This  law  has  been  Ch     i)    27     9   Add    Cas     187  ■ 

altered  with  respect  to  stetements  j^/^.,.,"  ^,   't,,,i,J^{^  q.  b.  d! 

made  by  directors  or  promoters  of  ggg 

companies  in  prospectuses  invit-  ' 

ing  subscriptions  for  shares  or  \P)  Above,  p.  686. 

debentures;  stat.  63  k  54  Vict.  (q)  Above,  p.  686. 
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Ambiguous 
btatements. 


As  has  been  already  shown,  mere  silence  is  not  sufficient 
to  confer  the  right  to  rescind  (r) ;  except  in  the  case  of 
contracts  tibeiTtmee  Jidei,  which  may  be  avoided  for  non- 
disclosure of  a  material  fact  (s).  And  there  must  be  a 
definite  assertion  of  some  fact  as  distinguished  from  a 
mere  expression  of  the  party's  opinion  or  belief  as  to 
some  circumstance  relating  to  the  contract,  or  a  vague 
affirmation  of  the  excellence  of  the  property  to  be 
sold  (t).  For  example,  a  distinct  statement  by  a  vendor 
of  land  that  limestone  embedded  therein  is  capable  of 
producing  lime  of  first-rate  quality  fit  for  the  London 
market  (ti),  or  that  a  house  erected  thereon  is  not 
damp  {x)j  or  that  the  property  is  let  to  a  most  desirable 
tenant  (y),  amounts  to  a  representation  sufficient,  if 
false,  to  avoid  the  contract  (y).  But  the  incorrect 
description  of  renewable  leaseholds  as  nearly  equal  to 
freehold  (z)  or  of  a  small  house  as  a  desirable  residence 
for  a  family  of  distinction  (a)  has  been  held  not  to 
amount  to  a  representation  affecting  the  contract  (b). 
With  regard  to  statements,  which  are  ambiguous,  being 
true  if  accepted  in  one  sense,  but  false  if  taken  in 
another,  it  must  be  shown,  in  order  to  found  a  right  to 


(r)  Above,  pp.  682—684. 

(«)  Above,  pp.  684,  724. 

(Q  FentoH  V.  Brourney  14  Ves. 
144 ;  Trower  v.  Neiccotne,  3  Mer. 
704;  SeoU  v.  Hanson,  1  Sim.  13, 
15 ;  Tower  y.  Barham^  4  A.  &  E. 
473  ;  Benjamin  on  Sale,  500,  2nd 
ed.;  BellairsY.  TuckeVy  13  Q.  B. D. 
662. 

(k)  Higgint  v.  Samehy  2  J.  &  H. 
460.  The  actual  decision  was 
that  the  statement  was  a  misre- 
presentation sufficient  to  bar  the 
vendor  from  enforcing  specific 
performance.  The  question  whe- 
ther the  misrepresentation  was 
sufficient  to  avoid  the  contract 
was  not  decided:  though  it  was 
referred  to  as  a  difficult  point. 
But  at  that  time  the  equitable 
jurisdiction  to  rescind  a  contract 
for    innocent    misrepresentation 


was  barel  yestablished ;  see  above, 
p.  730.  There  can  be  no  doubt 
at  the  present  time  that  such  a 
misrepresentation  would  be  suffi- 
cient to  avoid  the  contract. 

{x)  Strang  tcayt  v.  Bishop,  29 
L.  T.  O.  S.  120. 

(y)  Smith  V.  Land  and  Sotue 
Property  Corp.y  28  Ch.  D.  7 ;  and 
see  Txbbatts  v.  Boultery  78  L.  T. 
634,  where  the  representation  was 
that  certain  licensed  property  was 
subject  to  mortg^ages  for  parti- 
cular sums,  and  t£at  the  mort- 
gagees were  willing  to  allow 
these  amounts  to  remain  on  the 
security. 

(«)  Fenton  v.  Broicfie,  14  Ves. 
144. 

{a)  Magennia  v.  Fallon,  2  MoU. 
661,  687. 

{b)  See  also  above,  p.  687. 
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rescission  upon  them,  that  the  party,  to  whom  they 
were  made,  nnderstood  them  in  the  sense  in  whioh  they 
were  untrue  (c).  And  it  may  be  observed  that  a 
collateral  promise  to  do  some  act,  though  it  may  effec- 
tively induce  the  promisee  to  enter  into  a  contract  (c?), 
is  not,  properly  speaking,  a  representation  at  all  (<?). 
Thirdly,  the  false  representation  must  be  of  some 
fact(/)  and  not,  it  appears,  of  law(^).     But  for  this 


Promise  Dot 
properly  a 
represeuta- 
tion. 


3.  Therepre* 
sentation 
must  be  of 
some  fact. 


(e)  Smith  Y.  Chadwieky  9  App. 
Gas.  187. 

{d)  See  cases  cited  at  the  end 
of  note  («)  to  p.  699,  above. 

{e)  ExpU,  Burrell,  1  Ch.  D. 
537,  552.     See  next  note. 

(/)  It  has  been  held  that  a  re- 
presentation made  by  a  party  to  a 
proposed  contract  of  his  intention 
to  do  some  act,  but  not  amounting 
to  a  promise  to  do  the  act,  may, 
if  unfulfilled,  be  a  ground  for 
resisting  the  specific  performance 
of  the  contract ;  Myers  v.  Wadan, 
1  Sim.  N.  S.  528  :  S.  a,nom. 
Rom  t.  Watson,  10  H.  L.  C.  671, 
681,  682 ;  Lamare  v.  Dixon^  L.  R. 
6  H.  L.  414,  428;  or  even  for 
avoiding  the  contract;  Traill  v. 
Baring,  4  De  O.  J.  &  S.  318. 
These  decisions  appear  inconsis- 
tent with  the  law  laid  down  in 
Jorden  v.  Money,  6  H.  L.  0.  185 ; 
Maddison  v.  Aldifrson,  8  App.  Gas. 
467,  473 ;  and  they  are  criticised 
in  Pollock  on  Contract,  525,  718 
— 720,  7th  ed.  It  certainly  ap- 
pears that  in  those  cases  it  would 
have  been  more  consistent  with 
principle  to  treat  the  representa- 
tion according  to  the  common  law 
doctrine  as  a  collateral  promise. 
And  indeed  it  was  stated  by  Lord 
Westbury  in  Base  v.  Watson,  10 
H.  L.  G.  681,  682,  that  the  re- 
presentation was  regarded  in 
equity  as  a  substantial  part  of 
the  contract.  But  it  has  been 
held  that  a  false  statement  as  to 
a  man's  intention  mav  be  a  re- 
presentation of  fact,  smce  it  is  a 
representation  as  to  the  state  of 
his  mind,  and  may  at  least  give 


rise  to  liability  if  made  fraudu- 
lently. Thus  it  is  considered  that 
if  a  man  contract  to  buy  g^oods 
with  the  intention  of  not  paying 
for  them,  that  is  a  fraud  sufficient 
to  justify  the  avoidance  of  the 
contract  on  the  vendor's  part;  Bepresenta- 
Zoad  V.  Green,  15  M.  &  W.  216 ;  tion  of  inten- 
Clottgh  V.  London  ^  North  Western  tion,  whether 
Jty,  Co.,  L.  B.  7  £x.  26;  Expte.  a  represen- 
Whittaker,  L.  R.  10  Ch.  446,  449.  tation  of  fact. 
And  it  has  been  decided  that  a 
false  statement  made  knowingly 
(that  is,  fraudulently)  by  the 
directors  of  a  company  inviting 
subscription  to  debentures,  that 
it  was  intended  to  apply  tiie  money 
so  borrowed  to  a  particular  pur- 
pose, was  a  statement  of  fact  and 
a  good  cause  of  action  of  deceit 
against  them  ;  Edgington  v.  Fitz- 
mauriee,  29  Ch.  D.  459.  As  to  a 
false  statement  of  a  person's 
motive  in  agreeing  to  buy  or  seU 
at  a  particular  price,  see  Vernon 
V.  Keys,  12  East,  632,  4  Taunt. 
488,  criticised  in  Benjamin  on 
Sale,  356—358,  2nd  ed.,  and 
Pollock  on  Contract,  563,  564, 
7th  ed. ;  Lindsay  Petroteum  Co.  v. 
Murd,  L.  R.  5  P.  C.  221,  243. 
Statement  of  belief  that  some 
event  will  happen  in  the  future 
must  of  course  be  carefully  dls- 
tingniished  from  statement  that 
some  event  has  happened  in  the 
past ;  Bellairs  v.  Tucker,  13  Q. 
B.  D.  562. 

{g)  Letcis  v.  Jones,  4  B.  &  C. 
506, 512  (cf.  above,  p.  673) ;  Bash- 
daU  V.  Ford,  L.  R.  2  Eq.  750 ; 
Beaitie  v.  Ehnry,  L.  R.  *l  Ch. 
777,    800,    7  H.  L.    102,    130; 
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purpose  any  representation  as  to  a  matter  of  private 
right  is  a  representation  of  fact ;  such  as  a  statement 
that  one  is  the  owner  of  some  property  which  he  offers 
for  sale,  or  is  invested  with  some  power  or  authority 
imder  the  particular  constitution  of  some  corporation  or 
company  or  hy  virtue  of  some  private  Act  of  Parlia- 
ment (A),  or  that  the  property  is  free  from  restrictive 
covenants  (t).  And  it  seems  that  misrepresentation  as 
to  some  proposition  of  general  law  may  give  rise  to 
a  right  of  action,  if  made  in  deliberate  fraud  {k). 
Fourthly,  the  representation  must  be  of  some  material 
fact,  having  relation  to  the  proposed  contract  (/).  But 
if  the  fact  asserted  relate  to  the  contract  and  did  actually 
induce  the  party,  to  whom  the  statement  was  made,  to 
enter  into  the  contract  {m)  it  is  a  material  fact  (n) ; 
unless  the  circumstance  alleged  were  such  that  no 
reasonable  person  woald  allow  his  judgment  to  be 
5.  Therepre-  influenced  by  the  statement  (o).  Fifthly,  the  represen- 
most  be  made  tation  must  be  made  by  some  party  to  the  contract  or 
the^oontaSct^  his  agent ;  not  by  a  third  person  (p).  For  the  purposes 
or  his  agent,  of  the  rescission  of  the  contract  before  completion,  a 
false  representation  made   by  the   party^s  authorised 


4.  The  fact 
most  be 
material. 


Eaglenfi^ldx.  Londonderry  ^  4  Ch.  D. 
603,  709;  Ealbot  v.  Lens,  1901, 
1  Ch.  344,  360;  Har»e  ▼.  Fearl, 
i'c.  Co.,  1904,  1  K.  B.  658. 

(A)  Above,  pp.  677,  678 ;  and 
pee  Hume  v.  I*ocock,  L.  R.  1 
Ch.  379,  385,  where  the  contract 
was  held  to  be  for  the  purchase 
of  such  interest  as  the  vendor  had 
(«eo  above  p.  163)  ;  JRichardHon  v. 
h'ilHamwn,  L.  II.  6  Q.  B.  276 ; 
Montyn  v.  West  Mostyn  Co<tl  and 
Iron  Co.,  Ld.,  1  C.  P.  D.  145; 
West  London  Commercial  Bank  v. 
Kitson,  13  Q.  B.  D.  360;  cf. 
above,  p.  697. 

(i)  Above,  pp.  157,  168,  640, 
641 . 

(A:).  Sirschjield  v.  London, 
Brighton,  ^e.  Ry,  Co.,  2  Q.  B.  D. 
1,   5,   6  ;    Bowen,   L.   J.,    jf^est 


London  Commercial  Bank  v.  Kitson, 
13  Q.  B.  D.  360,  362,  363. 

(/)  Above,  pp.  733,  734. 

(w)  See  above,  p.  722. 

(m)  See  Smith  v.  JTay,  7  H.  L. 
C.  760,  769,  769,  770,  776 ;  Smith 
V.  Land  and  Sense  Property  Corp., 
28  Ch.  D.  7;  Gordon  v.  Street, 
1899,  2  Q.  B.  641,  646. 

(o)  See  Magennis  v.  Fallon,  2 
Moll.  661,  587;  Seott  v.  Eanton, 
1  Sim.  13,  in  which  case  however 
it  is  doubtful  whether  the  law 
laid  down  was  oorrectlj  applied 
to  the  particular  facts.  Under 
the  present  law  of  misrepresenta- 
tion (above,  pp.  731,  732)  the 
decision  would  scarcely  be  the 
same. 

{p)  LurganU  ease,  1902,  1  Oh. 
707.  ' 
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agent  within  the  scope  of  his  general  authority  has  Fake  repre- 
exactly  the  same  effect  as  if  it  were  made  by  the  prin-  JI^t!°^  ^ 
cipal  himseU;  it  is  immaterial  whether  the  principal 
did  or  did  not  give  any  express  authority  for  the  state- 
ment to  be  made,  and  whether  it  was  made  fraudulently 
or  innocently  (q).  And  it  is  within  the  general  autho- 
rity of  an  agent  employed  to  sell  or  to  find  a  purchaser 
for  any  property  to  make  statements  as  to  its  quality  (r) 
or  otherwise  as  to  matters  affecting  its  value  (a).  If, 
however,  it  be  sought  on  the  ground  of  misrepresenta- 
tion to  rescind  a  contract  for  the  sale  of  land  after 
completion,  it  oppears  that,  as  this  relief  is  then  only 
granted  on  account  of  a  fraudulent  misrepresentation  (0, 
the  plaintiff  must  establish  a  false  representation  made 
by  the  agent  in  such  circumstances  as  to  give  rise  to  a 
good  cause  of  action  of  deceit  against  the  principal  (u). 


(q)  AbiDffcr,  C.  B.,  Comfoot  v.  Smith  v.  Land  and  Bouse  Property 

Fowke,  6  "Ml.  &W.  368,  380  sq.  ;  Corp.,  28  Ch.  D.  7,  13. 
Western  Bank  of  Scotland  Y.Addie.  t\a       v  oaa   m^A 

L.  R.  1  So.  145,  168 ;  BeDJamiii  W  ^  *^^«'  PP'  «««^  '»*• 

on  Sale,  371,  376,  2nd  ed. ;  Mul-  W  See  previous  note. 

kfis  V.  Millet',  22   Ch.  D.   194  ;  {t)  Above,  p.  732. 

{u)  Wilds  V.  Gibson,  1  H.  L.  G.  606,  616,  617,  633,  634 ;  Browtilie 
V.  Campbell,  6  App.  Gas.  925,  937,  938 ;  see  below,  pp.  740,  741.  It 
is  submitted  that  the  decision  of  Rolfe,  Alderson,  and  Parke,  BB.,  in 
Comfoot  V.  Fou'ke,  6  M.  &  W.  368,  is  good  law  if  confined  to  the  point  Comfoot  v. 
that,  where  it  is  necessaxy  to  prove  k  fraudulent  misrepresentation  as  Fowke. 
a  ground  for  rescinding  a  contract,  and  the  misrepresentation  was  in 
fact  made  innocently  by  an  agent  and  not  expressly  authorised  by  the 
principal,  conduct  actually  fraudulent  on  the  part  of  the  principal 
must  be  shown.  In  that  case  the  defendant,  wishing  to  take  a  short 
lease  of  a  f  nminhed  house,  asked  an  agent  employed  to  let  it  for  the 
plaintiff,  if  there  were  anything  objectionable  about  the  house.  The 
agent  answered,  "  Nothing  whatever  "  ;  he  honesUy  believed  this  to  be 
true.  The  house  was  in  fact  next  door  to  a  brothel ;  but  the  agent 
did  not  know  this.  The  plaintiff  knew  it,  but  had  not  expressly 
authorised  the  agent  to  make  the  statement.  The  defendant  found 
out  the  untruth  of  the  statement  on  the  day  after  he  had  signed  an 
agreement  to  take  the  house  for  two  years,  and  immediately  repu- 
diated the  agreement  and  declined  to  take  possession.  The  plain. itf 
afterwards  sued  for  the  rent  due  under  the  agreement ;  and  the 
defendant  pleaded  that  he  was  induced  to  enter  into  the  agreement 
by  the  fraud  of  the  plaintiff  and  others  in  collusion  with  him.  It 
was  held,  that  to  support  this  plea,  it  was  not  enough  to  show  that 
the  plaintiff's  agent  innocently  made  a  false  representation,  which 
the  plaintiff  knew  to  be  untrue,  but  did  not  expressly  authorise :  but 
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6.  Therepre« 
Bentation 
must  be  a 
pATt  of  the 
trensaotion 
ending  with 
the  formation 
of  the  con- 
tact. 

7*  The  repre* 
tentation 
must  have 
induoed  the 
contraot. 


Bizthly,  in  order  to  give  rise  to  the  right  to  rescind  the 
contract,  the  representation  must  have  been  made  as  a 
part  of  the  transaction  ending  in  the  formation  of  the 
contract.  It  must  not  have  been  a  statement  made  in- 
dependently of  the  negotiation  preliminary  to  the 
contract  (a*).  Seventhly,  the  representation  must  have 
actually  induced  the  party  misled  to  make  the  contract ; 
it  must  have  been  an  efPective  cause  of  his  entering  into 
the  agreement  (y).  If  he  did  not  act  in  reliance  on  the 
statement  made,  but  used  his  own  judgment,  there  is 
no  ground  for  rescinding  the  contract  (s),  or  for  main- 
taining an  action  of  deceit  where  the  misrepresentation 
was  fraudulent  (a).  So  it  has  been  held,  in  a  case 
where  active  concealment  of  a  defect  was  alleged  as  a 
fraud  justifying  the  rescission  of  a  contract,  that  a 
purchaser  who  had  made  no  inspection  of  the  defective 
article  before  buying  it,  did  not  act  upon  any  implied 
representation  of  its  soundness,  and  so  could  not  avoid 


the  defendant  must  show  that  the  plaintiff  himeelf  had  acted  fraudu- 
lently. Substantiall/,  however,  the  facts  there  aUeged  appear  to  have 
been  sufficient  to  give  the  defendant  a  right  to  relief  under  the  common 
law  as  to  innocent  misrepresentation.  That  is  to  saj  that,  if  he  had 
relied  on  the  agent's  representation  as  forming  a  part  of  the  contract, 
he  might  have  establitihed  the  right  to  rescind  it  before  it  had  been 
executed  in  his  favour  (and  apparently  it  had  not  been  so  executed, 
since  he  had  not  taken  possession ;  see  Houtyn  v.  Wett  Mostyn  Coal 
and  Iron  Co,,  1  C.  P.  D.  145) ;  or  if  the  agreement  had  been  so  per- 
formed he  might  have  recovered  damages  for  breach  of  warranty  that 
the  representation  was  true;  see  6  H.  &  W.  369,  372,  373;  National 
Exehamge  Co,  v.  Drew,  2  Maoq.  103,  108,  109,  146 ;  Willes,  J.,  Bancick 
V.  EnglUh  Joint  Stock  Bank,  L.  R.  2  Ex.  259,  262 ;  above,  pp.  724,  727, 
728.  Under  the  present  law  of  rescission  for  innocent  misrepresenta- 
tion, it  can  scarc^y  be  doubted  that  a  party  to  a  contract  for  the  sale 
of  land  would  be  entitled,  if  misled  in  the  same  circumstances  as  the 
defendant  in  Comfoot  v.  Fotcke,  to  rescind  the  contract  before  com- 
pletion :  but  if  he  were  to  claim  rescission  after  completion,  it  appears 
that  the  decision  in  that  case  would  still  be  in  point.  It  is  thought 
however  that  he  mi^ht,  after  completion ,  recover  damages  for  breach 
of  the  warranty  imphed  by  the  representation ;  De  LatMalU  v.  OuUdford, 
1901,  2  K.  B.  216. 


(r)  See  Hopkim  v.  Tanquei-ay, 
16  C.  B.  130  ;  Way  v.  Hram,  13 
C.  B.  N.  8.  292  ;  Peek  v.  Gumey, 
L.  B.  6  H.  L.  377  ;  and  of. 
above,  p.  731. 

{y)  Above,  p.  722,  and  n.  (i). 


(z)  Jennings  v.  Brottghton,  17 
Beav.  234,  238,  239,  6  De  G.  H. 
&  a.  126,  138. 

{a)  Smith  V.  Chadwickf  9  App. 
Cas.  187,  195,  196. 
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the  agreement  (d).     But  if  any  artifice  were  used  to 
oonoeal  a  defect  prior  to  the  sale  of  land,  it  is  thought 
that  the  vendor  could  not  enforce  the  specific  perform- 
ance of  the  contract,  although  the  purchaser  had  not 
inspected  the  property  (c).    Where  a  person  has  acted 
on  the  faith  of  a  false  representation  made  to  him,  it  is 
no  defence  to  any  proceedings  founded  thereon  that  he 
might    have  found  out    the  truth  if    he  had    made 
inquiry  (</).     Lastly,  the  party  to  whom  the  represen-  8.  Thepartj 
tation  was  made  must  not  have  known  that  it  was  false ;  i^ave  been^ 
he  must  reasonably  have  believed  it  to  be  true.     We  midodmoB* 
have  seen  that  he  has  no  cause  of  action  if  he  were  known  that 
aware  of  the  true  facts  of  the  case  (e).  wm  fokT^* 

To  maintain  an  action  of  deceit  for  a  false  representa-  What  is 
tion,  which  has  induced  one  to  enter  into  a  contract,  the  ^J^tain  an 
same  conditions  are  in  general  necessary  as  are  required  action  of 
to  confer  the  right  to  rescind  the  contract  (/) ;  and  in  false  repre- 
addition  to  these,  it  must  be  shown  that  the  false  state-  J^J^^^ 
ment  was  made,  either  knowingly,  that  is,  without  contract, 
belief  in  its  truth,  or  recklessly,  that  is,  without  caring 
whether  it  were  true  or  false  (or).     Where  these  con-  Motive,  as  a 
ditions  are  fulfilled,  it  is  not  necessary  to  prove  that  ^teriS' 
the  false  statement  was  made  with  the  actual  intention 
of  defrauding,  cheating  or  wrongfully  gaining  some 
advantage  over  the  party  so  deceived ;  for  if  the  state- 
ment were  made  knowingly  or  recklessly,  a  fraudulent 
intention  will  be  inferred  (A).     So  also  where  an  action 


(b)  Horttfall  v.  Thomta,  1  H.  & 
0.  90 ;  see  above,  p.  686,  n.  (Q, 
as  to  this  case. 

(e)  See  above,  p.  687. 

\d)  Dyer  v.  Uargrave^  10  Ves. 
605,  509,  510 ;  Bobell  v.  Stevetu, 
3  B.  &  C.  623  ;  Reynell  v.  Sprye, 
1  De  G.  M.  k  G.  660,  710 ;  Price 
V.  Macauiay,  2  De  G.  M.  &  G. 
339,  346 ;.  Ctntral  Ry,  Co.  of 
Venezuela  v  Kieeh,  L.  B.  2  H.  L. 
99,  120;  Redgrave  v.  Hurd^  20 
Gh.  D.  1. 


{e)  Above,  p.  686. 
(/)  Above,  pp.  733  »q, 
(7)  Above,  pp.  723,  733. 

(A)  Polhill  v.  WalUr,  3  B.  & 
Ad.  114,  123;  Wilde  v.  Gibeon,  1 
H.  L.  C.  605, 633 ;  Peek  v.  Gumey, 
L.  R.  6  H.  L.  377,  409  ;  Smith 
V.  Chadwick,  9  App.  Cas.  187, 
201 ;  Derry  v.  Peek,  14  App.  Gas. 
837,  365,  371,  372,  874 ;  Le  Lievre 
V.  Qotdd,  1893,  1  Q.  B.  491,  498, 
500. 
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y 


Principal, 
when  liable  in 
an  action  of 
deceit  for  a 
false  repre- 
Bentation 
made  bj  bia 
ag^t. 


of  deoeit  is  founded,  not  on  a  false  statement  in  words, 
but  on  a  fraudulent  representation  made  by  conduct  (as 
in  the  case  of  active  concealment  of  a  defect  (t) ),  it 
appears  that  an  intention  to  defraud  or  cheat  the 
party  misled  is  of  the  gist  of  the  action,  but  such  inten- 
tion may  be  inferred  from  the  facts  of  the  case  (A).  A 
principal  is  liable  in  an  action  of  deceit  for  a  false 
representation  made  by  his  agent,  if  it  were  untrue  or 
reckless  to  the  knowledge  of  the  principal  and  were 
expressly  authorised  by  him  (/) ;  or  if  it  were  untrue  or 
reckless  to  the  knowledge  of  the  agent  (though  not  of 
the  principal)  and  were  made  either  with  the  principal's 
express  authority  or  without  such  authority  within  the 
scope  of  the  agent's  employment  {m).  But  if  the  prin- 
cipal were  aware  of  the  untruth  or  recklessness  of  the 
statement,  and  the  agent  were  not,  and  the  representa- 
tion were  made  by  the  agent,  without  fraud  and  in  the 
honest  belief  that  it  was  true,  and  without  the  exprcHs 
authority  of  the  principal  but  within  the  scope  of  the 
agent's  employment,  it  appears  that,  in  order  to  charge 
the  principal  in  an  action  of  deceit  («),  the  party  misled 
must  prove  some  conduct  positively  fraudulent  on  the 
part  of  the  principal ;  as  for  instance,  that  the  principal, 
being  aware  of  the  agent's  ignorance  of  the  true  state 
of  the  facts,  purposely  employed  him  to  transact  the 
business  with  the  object  of  avoiding  any  discovery 
which  would  or  might  be  made  by  inquiries  put  to  the 


(i)  Above,  p.  686. 

\k)  Selbome,  C,  Coalc*  v.  BoS' 
veil,  11  App.  Cas.  232,  236 ;  see 
the  cases  cited  below,  p.  741,  n. 
(p),  and  cf.  above,  pp.  682—684. 

(i)  Rolfe,  Alderaon,  BB.,  Corn- 
foot  V.  FoxcJce,  6  M.  &  W.  358, 
370,  371. 

(m)  Hern  v.  Niehohy  1  Salk. 
289 ;  Parke,  B.,  Comfoot  v.  Fotcke, 
6  M.  &  W.  358,  373  ;  Barwick  v. 
JEnglish  Joint  Stock  Bank,  L.  R.  2 
Ex.  259 ;  Swift  v.  Winterbotham, 


L.  R.  8  Q.  B.  244 ;  Mackay  v. 
Commercial  Bank  of  New  Brunt' 
wick,  L.  R.  6  P.  C.  394  ;  Suire 
v.  Francis^  3  App.  Cas.  106 ; 
Jlouldsworth  v.  Cify  of  Glatgow 
Bank,  6  App.  Cas.  317;  George 
JFhitechurchy  Ld,  v.  Cavanagh, 
1902,  A.  C.  117,  HO;  Giblany, 
National,  ^.  Union,  1903,  2  K.  B. 
600. 

(n)  See  above,  p.  737,  as  to  the 
ri^ht  of  the  party  misled  to  re- 
scind a  contract  so  induced. 
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principal  himself.  Such  conduct  would,  it  is  considered, 
amount  to  an  active  concealment  (o)  by  the  principal, 
for  which  he  would  be  personally  liable  (;?).  But 
iinless  such  fraudulent  conduct  on  the  part  of  the  prin- 
cipal himself  could  be  shown,  it  is  thought  that  there 
would  be  no  cause  of  action  of  deceit  against  him ;  for 
he  could  not  be  liable  for  his  agent's  tort,  as  the  agent 
did  no  wrong ;  nor  would  the  agent's  statement  amount 
to  a  tort  committed  by  the  principal  himself,  if  the 
principal  did  not  expressly  authorise  it  to  be  made,  and 
did  not  in  any  way  wrongfully  conceal  the  truth.  The 
principal  is  not  liable  for  a  fraudulent  representation  by 
his  agent  which  is  not  within  the  scope  of  the  agent's 
general  authority  (7),  or  is  made  by  the  agent  for  his 
own  personal  advantage  and  not  for  the  benefit  of  the 
principal  (r).  The  agent  is  himself  liable  to  the  party  Agent,  where 
misled  in  an  action  of  deceit,  if  he  made  the  false  ^^^' 
representation  knowingly  or  recklessly  :  but  other- 
wise not  («).  If  both  principal  and  agent  honestly 
believed  the  statement  to  be  true,  neither  is  liable  to  an 
action  of  deceit  {t).    Of  course  an  action  of  deceit  for  a  Actioa  of 

•  1  A.  1.*        •    n      *  L         L      •   1.  LI.  deceit  may  lie 

false  representation  mducmg  one  to  enter  mto  a  contract  against  one 
may  be  brought,  not  only  against  a  party  to  the  con-  ^^^  *  P*^7 
tract  or  his  agent,  but  also  under  similar  conditions  {u)  tract. 
against  any  other  person,  who  has  fraudulently  {x) 
made  a  false  statement  with  the  intent  that  the  party. 


(o)  Above,  to.  686. 

{p)  Parke,  B.,  Cornfoot  v. Fowke^ 
6  M.  &  W.  368,  362,  373,  374  ; 
above,  p.  687,  n.  (u) ;  Ltidgater 
V.  Love,  44  L.  T.  694. 

(q)  Barnett  v.  South  London 
Tramwayn  Co.,  18  Q.  B.  D.  815  ; 
George  Whitechurchy  Ld,  v.  Cava* 
nagh,  1902,  A.  C.  117. 

(r)  British  Mutual  Banking  Co. 
V.  Charnwood  Forest  Ry,  Co.,  18 
Q.  B.  D.  714;  Thome\.  Heard, 
1894,  1  Ch.  599,  1895,  A.  C.  495, 
602;  George  JVhitechurch,  Ld.  v. 
Cavanagh,  1902,  A.  C.  117,  141  ; 


and  sea  Jiuhen  v.  Great  Fingall 
CoHHoL  Ld.,  1904,  1  K.  B.  660, 
reversed  20  Times  L.  R.  720 ;  and 
of.  Hambro  v.  Burnand,  1904, 
2  K.  B.  10. 

{s)  Swift  y.  WinterbotJiam,  L.  R. 
8  Q.  B.  244,  affirmed  on  this 
point,  Svcift  V.  Jewsbury,  L.  R.  9 
Q.  B.  301  ;  Lerrg  y.  reck,  14 
App.  Cds.  337. 

{t)  Parke,  B.,  Cornfoot  v.  Foirke, 
6  M.  &  W.  358,  373. 

(«)  Above,  pp.  733  sq.,  739. 

(j-)  Above,  pp.  723,  733. 
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to  whom  the  Btatement  was  made,  should  act  upon  it  or 
in  a  manner  apparently  calculated  to  induce  him  to  act 
upon  it  (y). 


Contracts  for 
sale  of  land 
are  not  void- 
able  for  noi:- 
difldosnre. 


Except  in 
case  of  sup- 
pression of 
defects  of 
title. 


Suppression 
of  the  exis- 
tence of 
restriotiye 
covenants. 


It  has  already  been  pointed  out  (z)  that  contracts  for 
the  sale  of  land  are  not,  as  regards  defects  in  the  quality 
of  the  land  itself  or  any  building  thereon,  in  the 
class  of  contracts  uberrinicB  fidei  ;  the  vendor  is  under  no 
obligation  to  disclose  any  such  defect,  and  if  he  merely 
keep  silence  regarding  it,  there  is  no  ground  for  the 
purchaser  to  avoid  the  contract,  or  even,  it  is  thought, 
to  resist  the  specific  performance  thereof.  The  law  is 
different,  however,  with  respect  to  the  suppression  of  a 
defect  of  title  ;  as  a  man's  title  to  land  must  necessarily 
lie  within  his  own  knowledge  alone,  and  is  not  generally 
to  be  ascertained  by  independent  investigation  (a). 
Thus  if  a  vendor  of  land  suppress  the  fact  that  it  is 
subject  to  restrictive  covenants,  or  disclose  some  only  of 
such  covenants  and  keep  silence  as  to  the  rest,  that  is 
equivalent  to  a  representation  that  the  land  is  free  from 
such  covenants  or  is  only  subject  to  those  mentioned  (J) ; 
and  if  this  representation  induced  the  purchaser  to  make 
the  contract,  he  may  rescind  it  {c) .  And  where  a  vendor 
makes  a  special  condition  of  sale  in  general  terms  suffi- 
cient to  preclude  objection  to  some  defect  of  title,  but 
omits  to  disclose  the  defect  or  to  bring  it  to  the  pur- 
chaser's notice,  the  purchaser  may  nevertheless  resist 
the  specific  performance  of  the  contract  in  equity, 
though  he  may  be  unable  to  rescind  it  {d). 


(y)  FolhUl  V.  Walter^  3  B.  & 
Ad.  114  ;  Langridge  v.  Levy,  2 
M.  &  W.  519,  4  M.  &  W.  337 ; 
see  Conn  v.  WiUMHy  39  Ch.  D.  39, 
overruled  on  the  ground  that  the 
representation  there  made  was 
not  fraudulent ;  Le  Lievre  v. 
Gould,  1893,  1  Q.  B.  491,  498, 
499—501. 

(«)  Above,  pp.  681—685 


(a)  Above,  p.  685,  n.  (a). 

(h)  See  above,  pp.  34, 156, 640, 
641. 

{c)  Flight  V.  Booth,  1  Bing. 
N.  C.  370 ;  Phillipt  v.  Caldclough, 
L.  R.  4  Q.  B.  159 ;  above,  pp.  156, 
351  andn.  (m),  641. 

(rf)  Edwards  v.  Wiektcar^  L.  R. 
1  Eq.  68  ;  Hey  wood  v.  MallalieUy 
25  Ch.  D.  357 ;  Nottingham  latent 
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Any  misrepresentation,  whether  fraudulent  or  inno-  Mwrepreeen- 
cent,  which  is  sufficient  to  avoid  a  contract  (6),  is  a  good  defenoe  to  a 
defence  to  proceedings  against  the  party  misled  for  the  claim  for 
specific  performance  of  the  contract  (/).  But,  further,  performance, 
the  Court  may  refuse  to  enforce  specific  performance 
of  a  contract  at  suit  of  a  party,  who  has  innocently 
made  a  misrepresentation  to  the  other,  in  cases  where 
the  party  misled  would  have  no  right  to  rescind  the 
contract  (g).  This  is  owing  to  the  discretionary  nature 
of  the  relief  of  ordering  specific  performance,  and  to 
the  &ct  that,  in  granting  or  withholding  this  remedy, 
the  Court  may  have  regard  to  considerations  of  unfair- 
ness or  hardship  and  as  to  the  parties'  conduct,  which 
could  have  no  weight  at  law  (h).  "We  have  already 
quoted  several  instances  of  innocent  misrepresentation 
affording  a  bar  to  specific  performance  but  not  confer- 
ring the  right  to  rescind  the  contract  (Ii).  It  appears 
that  an  innocent  misrepresentation  may  be  a  good 
cause  for  resisting  specific  performance,  although  it 
may  not  have  actually  induced  the  party  misled  to 
make  the  agreement ;  that  is  to  say,  where  it  cannot 
reasonably  be  supposed  that  he  would  not  have  entered 
into  the  contract  except  in  the  faith  that  the  representa- 
tion was  true  (/•). 

Here  we  may  mention  a  form  of  mis-statement  in  Sale  by 
connexion  with  the  sale  of  land,  which  has  not  exactly  Jjj^jlh^'^ 
the  trae  characteristics  of  a  misrepresentation  inducing  fraud  of  land 
the  contract,  but  partakes  of  the  same  nature.     That  is  veJdor\as  ^ 

no  title. 

Brick  and  Tih  Co.  y.  Builer,  15  H.  L.  414,   428 ;     lU   BanUter, 

Q.  B.  D.  261,  16  Q.  B.  D.  778 ;  Broad  v.  Munton,  12  Oh.  D.  131, 

lie  Marsh  and  Earl  Granville^  24  142,   147,   149 ;   aboYe,  pp.  160, 

Ch.  D.  11;  Re  Davis  and  Cavey,  iO  687. 

Ch.  D.  601;  above,  pp.  32,  61,  ,,v  g^  ^     ^^     .  .   ,        , 

n^H    157-159,  165,  166;  and  eii^  aWe!'pV  ^ffsliS 

>rAb^;e,  pp.  733  ,,.  165-168,686,693. 

/)  Above,  pp.  728,  730.  (»)  See  previous  note;  and  cf. 


I 


)  Lamare  v.  Dixofiy  L.  R.  6      above,  pp.  722,  738. 
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where  a  man  bj  mistake  or  inadvertence,  or  through 
fraud,  sells  some  property,  of  which  he  is  not  entitled 
to  dispose  {k).  In  this  case  there  will,  in  the  ordinary 
coarse  of  things,  be  a  breach  of  his  obligation  to  show 
a  good  title.  We  have  seen  (/)  that  saoh  a  breach  of 
the  vendor's  obligation  under  the  contract  will  justify 
the  purchaser  in  rescinding  it :  but  in  these  circum- 
stances the  right  of  rescission  is  founded  rather  on  the  ' 
fact  that  the  vendor  cannot  deliver  the  article  con- 
tracted for,  than  on  a  false  representation  inducing  the 
purchaser's  consent.  At  the  same  time  the  vendor,  by 
making  the  contract  of  sale,  impliedly  represents  that 
he  has  the  property  described  to  dispose  of ;  and  it  is 
on  the  ground  of  his  estoppel  by  this  representation 
that  the  Court  allows  the  purchaser  to  claim  specific 
performance  with  compensation,  where  the  vendor  has 
good  right  to  a  part,  but  not  the  whole,  of  the  property 
sold  (m).  And  if  this  implied  representation  were 
fraudulently  made,  the  same  consequences  follow  as  if 
there  had  been  a  positive  assertion  in  words  of  the 
vendor's  ownership,  and  that  representation  had  induced 
the  other  to  enter  into  the  contract  (n). 

Eleoiion  to  ^  before  mentioned  (o),  a  person  induced  by  mis- 

rmoind  or  representation,  whether  fraudulent  or  innocent,  to  enter 
tmot  induoed  into  a  contract  for  the  sale  of  land,  has  the  option  of 
^Sti^'*'  rescinding  or  affirming  it :  but  the  contract  is  voidable 
only,  not  void,  and  remains  good  until  set  aside.  If 
the  party  so  misled,  being  the  purchaser,  elect  to  affirm 
the  agreement,  he  may,  as  a  rule,  enforce  specific  per- 
formance with  compensation  for  the  deficiency  ;  and  the 
limits  of  his  right  in  this  respect  have  been  already 
explained  (/?).  If  the  party  misled  propose  to  rescind 
the  contract,  his  election  to  do  so  must  be  made  within 


Parchaser^s 
right  to 
BpeoiSo 
performance 
with  oom- 
pensation. 

Eleotion  to 
reaoindmust 
be  made 


{k)  Above,  pp.  636,  640, 
II)  Above,  p.  727. 
(m)  Above,  p.  630. 


642. 


(«)  Above,  pp.  677,  736. 
(o)  Above,  pp.  723,  729. 
(p)   Above,  pp.  636—644,  729. 
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a  reasonable  time  after  the  discovery  of  the  misrepre- 
sentation ;  for  long  delay  in  claiming  rescission  after  he 
has  become  aware  of  the  true  facts  may  be  evidence  of 
an  intention  to  affirm  the  contract  (7).  And  his  election 
to  rescind  the  contract  must  be  communicated  to  the 
other  party  (r).  If  he  elect  to  rescind  the  contract,  he 
is  entitled  to  take  active  proceedings  under  the  equitable 
jurisdiction  of  the  Court  to  have  the  agreement  set 
aside  and  cancelled ;  he  is  not  obliged  to  wait  for  this 
relief  untU  he  is  sued  thereon  by  the  other  party  («). 
Election  to  affirm  the  agreement  may  not  only  be 
expressly  declared,  but  may  be  inferred  from  the  acts 
of  the  party  concerned  (^),  as  by  a  purchaser's  exer- 
cising acts  of  ownership  in  respect  of  the  property 
bought  (w).  When  the  party  misled,  being  aware  of 
the  misrepresentation  made,  has  once  elected  to  affirm 
the  contract,  he  cannot  afterwards  rescind  it  (x).  And 
where  through  the  act  of  the  person  entitled  otherwise 
to  avoid  the  contract  it  has  become  impossible  to  restore 
the  parties  to  their  former  position,  the  contract  can  no 


within  a 

reasonable 

time. 


Most  be  com- 
mnnioated. 


Election  may 
be  evidenoei 
bjactB. 


No  reeciflsion 
after  an 
election  to 
affirm  the 
contract. 

Nor  where 
bj  the  act  of 
the  party 
claiming  to 


(q)  Ctough  V.  iMuUm  and  North 
Western  Ry.  Co.,  L.  R.  7  Ex.  26, 
34,  85  ;  Morrison  y.  Universal 
Marine  Imuranee  Co.,  L.  R.  8 
Ex.  197,  203  ;  Lindsay  Petroleum 
Co.  V.  Surd,  L.  R.  6  P.  O.  221, 
239  sq.  ;  ErUtnger  y.  Neuj  Sombrero 
Phosphate  Co,,  3  App.  Gas.  1218, 
1277  ;  Ee  Dunean,  1899,  1  Ch. 
387,  390 ;  and  see  Charier  y.  Tre- 
velyan,  11  01.  &  Fin.  714,  720; 
Imperial  Ottoman  Bank  y.  Trustees, 
#0.  Corp.,  13  R.  287.  If  the  party- 
misled  point  out  the  misrepreeen- 
tation,  and  the  other  make  pro- 
poeals  for  removing  its  effect,  the 
right  of  rescission  is  only  sus- 
pended and  may  be  exercised,  if 
the  proposals  fall  through ;  Tih- 
batu  y.  Boulter,  73  L.  T.  634. 

(r)  Bwleh'y-Plwm  Lead  Mining 
Co.  y.  Baynes,  L.  R.  2  Ex.  324  ; 
AnhleyU  ease,  L.  R.  9  Eq.  263  ; 
and  see  Me  Duncan,  1899,  1  Ch. 
387,  390. 

W. — II. 


(t)  Above,  pp.  728,  730—732 ; 
Soarer.  Bremrulge,!,. R.  8  Ch.  22, 
26 ;  London  and Provineiallnsuranee 
Co,  V.  Seymour,  L.  R.  17  Eq.  85. 
If  sued,  he  may  counter-claim  for 
rescission ;  Redgrave  v.  Hurd,  20 
Ch.  D.  1  ;  Smith  y.  Land  and 
Hotise  Property  Corp.,  28  Ch.  D. 
7.  But  a  claim  to  rescind  the 
contract  for  misrepresentation 
cannot  be  made  in  a  vendor  and 
purchaser  summons ;  Be  Hughes 
and  Ashley*s  Contract,  1900,  2  Ch. 
595. 

{t)  Clough  y.  London  atid  North 
JFeatern  By.  Co.,  L.  R.  7  Ex.  26, 
37. 

(m)  Expte.  Briggs,  L.  R.  1  Eq. 
483  ;  Scholey  y.  Ctntral  By.  Co,  of 
Venezuela,  L.  R.  9  Eq.  266,  n.  ; 
of.  above,  pp.  151,  152. 

(x)  Clough  y.  London  and  North 
JTestem  By.  Co.,  L.  R.  7  Ex.  26, 
34. 

6 


746 


OF  FBAUD,  MISREPBBBENTATION, 


wtcipd 
reHituiio  in 
integrum  luu 

MOOOM 

impoMiUe. 


KoreMiMion 
AS  against  ft 
pnrohaaer  for 
▼ftloe  without 
notice. 


KoreaoiBtion 
for  innooent 
miwreproaen- 
tation  after 
completion. 


longer  be  rescinded  (y).  Thus  if  one  indnoed  to  pnr- 
chaae  mines  bj  a  frandolent  misrepresentation  have 
entered  into  possession  and  worked  the  mines,  he  cannot 
afterwards  rescind  the  contract  (z).  But  this  role  only 
applies  where  the  act  of  the  party  claiming  to  rescind 
has  made  complete  restitution  impossible.  The  defraud- 
ing partj  cannot  resist  rescission  on  the  ground  that  his 
act  has  prevented  the  possibility  of  such  restitution  (a). 
Thus  on  a  sale  of  mines  voidable  at  the  vendor's 
instance,  he  may  set  aside  the  sale,  notwithstanding 
that  the  purchaser  has  worked  them  {b).  As  was 
pointed  out  in  the  previous  chapter,  the  right  to  set 
aside  a  contract  of  sale  or  a  conveyance  of  lands  induced 
by  fraud  cannot  be  enforced,  either  at  law  or  in  equity, 
as  against  any  person  who  has  acquired  the  land  sold, 
or  any  part  thereof  or  interest  therein,  as  a  purchaser 
for  valuable  consideration  in  good  faith  and  without 
notice  of  the  fraud  {c) .  A  fortiori^  the  equity  to  set  aside 
a  contract  for  innocent  misrepresentation  would  not 
be  enforceable  against  any  such  purchaser.  In  the  case 
of  innocent  misrepresentation,  however,  this  point  can 
hardly  arise ;  since  it  is  held  that  contracts  for  the  sale 
of  land  induced  by  innocent  misrepresentation  cannot 
be  set  aside  after  completion  {d) ;  and  the  plea  of  pur- 
chase for  value  without  notice  cannot  be  set  up  by  an 
assignee  of  the  benefit  of  the  contract,  whilst  it  remains 
a  mere  chose  in  action  {e).  Subject  to  the  limitations 
indicated  in  this  paragraph,  a  contract  to  sell  land  may, 
if  induced  by  fraud,  be  set  aside  after  as  well  as  before 


(y)  Clarke  v.  Dickaon,  E.  B.  & 
E.  148  ;  Wwtem  Bank  of  Scotland 
y.  Addu,  L.  R.  1  Sc.  145,  159, 
165  ;  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Caa.  1218, 
1278 ;  Romer,  J.,  Reee  y.  J)e  Ber^ 
nardff,  1896,  2  Ch.  437,  446. 

(s)  See  Vigert  y.  Pike,  8  CI.  & 
Fin.  662,  650  ;  Moatgn  y.  IFest 
Moetyn  Coal  and  Iron  6).,  1  C.  P. 


D.  145,  149. 

(a)  Phosphate  Sewage  Co.  y. 
Hartmont,  5  Ch.  B.  394,  448,  449, 
452  ;  ^ees  y.  De  Bemardy,  1896, 2 
Ch.  437,  446. 

{b)  See  Oresley  y.  Mousley,  4 
De  G.  &  J.  78. 

((?)  Aboye,  p.  674. 

(rf)  Above,  pp.  730—732. 

{e)  Above,  pp.  675,  676. 
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oompletion  (/).  And  as  we  have  seen,  an  action  can  be 
maintained,  after  oompletion,  to  recover  damages  at 
law  for  a  false  representation  innocently  made  in  con- 
nexion with  the  formation  of  a  oontiact  for  the  sale  of 
land,  if  the  representation  amounted  to  a  warranty 
collateral  to  the  contract,  but  otherwise  not  (g). 

The  right  to  rescind  a  contract  for  the  sale  of  land  Bj  what 
on  the  ground  of  misrepresentation,  fraudulent  or  inno-  S^wlrf 
cent,  is  not  personal  to  the  contracting  party ;  it  may  "Boiwion  is 
be  exercised  by  his  representatives  after  his  death ;  and 
in  the  vendor's  case,  the  right  forms  part  of  his  real 
estate,  and  the  benefit  thereof  will  belong  to  his  heir  or 
devisee  (h).  So  also  the  contracting  party's  assigns  in 
his  lifetime  by  operation  of  law,  who  take  the  benefit  of 
the  contract,  as  his  trustee  in  bankruptcy  (t),  have  the 
same  election  to  avoid  or  confirm  it  as  he  had  himself. 
The  vendor's  right  to  set  aside  after  completion  a  con- 
tract for  the  sale  of  land  induced  by  fraud  appears  to 
be  so  far  an  interest  in  the  land  that  it  is  devisable  by 
his  will,  and  will  pass  under  a  general  devise  of  all  his 
real  estate  (Ar).  It  has  been  held,  however,  that  an 
assignment  by  act  infer  vivos  of  a  bare  right  of  suit  in 
equity  to  set  aside  a  conveyance  or  a  release  for  fraud 
is  obnoxious  to  the  laws  of  maintenance  and  champerty 
and  is  therefore  void  (/) :  but  such  an  assignment  may 
be  made  by  a  trustee  in  bankruptcy  under  the  special 
provisions  of  the  Bankruptcy  laws  (m).  If  either  the  Awigneeof  a 
vendor  or  the  purchaser  assign  over  the  whole  benefit  tomotpen^g 

oompleiiozi. 

(/)  Above,  pp.  577,  678,  728,  {k)  Gretley  v.  MouiUy,  4  De  G. 

729.  &  J.  78,  93. 

i?l  ^^t'  PP/  ^^^'  '^^W'?'  1  (0  ^ro8,er  V.  Edmmds,  1  Y.  & 

nl*^  ^fl  ^'T^^""  ^-  /^*f »  ^       C.^x.  481 ;  De  Hogkton  v.  Man^, 

llCi.  kYva.l\\\  Stumpy,  Gaby,  jt,^,.    j    ^    a  i?«   ora 

2  De   O.   M.   k  G.   623,   630 ;  ^^^^^  ^'  ^'  *  ^'  ^^^' 

Omley  ▼.  Momleyj  4  De  G-.  &  J.  (m)  Seear  ▼.  Latcitonf  15  Ch.  D. 

78,  93  ;  above,  pp.  461  iq.y  468.  426  ;  Guy  v.  Churchill,  40  Gh.  D. 

(t)  Above,  pp.  479,  481.     See  A%\\  sjAt^^  Hi  Park  OaU  Waggon 

also,  p.  495.  Workt  Co,,  17  Ch.  D.  234. 

6  (2) 
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of  the  oontraot  pending  oompletion  {n)  without  being 
aware  of  some  misrepresentation  bj  the  other  partj 
sufficient  to  avoid  the  oontraot,  it  appears  that  the 
assignee,  for  whom  the  assignor  would  be  a  trustee  of 
all  his  rights  under  the  contract,  would  have  the  benefit 
of  the  option  to  rescind  or  affirm  the  contract,  and  of 
the  right  to  specific  performance  with  compensation. 
But  if  the  assignor  were  aware  of  the  misrepresentation 
when  he  assigned  over  the  benefit  of  the  contract,  then 
it  seems  that  the  assignment,  being  the  exercise  of  an 
act  of  ownership,  would  be  evidence  of  an  election  to 
affirm  the  contract  (o) ;  and  in  such  case  it  appears  that 
the  assignee  could  no  more  rescind  the  contract  than 
the  assignor  himself  (p).  But  the  assignee  would  have 
the  original  contractor's  right  to  claim  compensation  in 
proceedings  either  for  specific  performance  or  for  breach 
of  any  warranty  implied  in  the  representation  {q). 

Against  what  The  right  of  rescission  is  exercisable,  with  the 
§^J^  ®  limitations  above  mentioned,  against  the  other  party's 
refioiaracm  is  representatives  after  his  death,  his  assigns  for  value  or 
otherwise  of  the  benefit  of  the  contract  so  long  as  it 
remains  a  mere  chose  in  action  (/*),  and  in  the  case  of  a 
purchaser,  against  his  assigns,  taking  by  operation  of 
law  («)  or  by  his  own  act,  but  either  gratuitously  {t)  or 
on  purchase  mth  notice  of  the  fraud  (e*),  of  the  property 
purchased  or  any  interest  therein. 

Action  of  An  action  of  deceit  for  a  false  representation,  whereby 

tt^b^adfter  ^  nian's  personal  estate  has  suffered  damage,  is  main- 
daathof  par^  tainable   under    stat.  4    Edw.  III.   c.   7  (a?),  by  his 

deceiyed. 

(fi)  Above,  p.  499.  (t)  Bridgenum  v.  Greeny  Wilm. 

(o)  Above,  p.  745.  68,  64,  65. 

\^\  t^J^I:  Ifi'    10K  797  M  Trevelyan  v.  WhiU,  1  Bear. 

78S:^«'r»/^'^i:w.  p.  74I7  fi4^*"r "  '"'"'^' "  ""• 

(r)  Above,  p.  676. 

(»)  load  V.  (rrwi,  15  M.  &  W.  {x)  See  Wma.  Pew.  Prop.  148, 

216,  22L  15th  ed. 
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executors  or  administrators  after  his  death  (y).  But  an  Bat  not  of 
action  to  recover  damages  for  deceit  cannot,  in  general,  fjST"** 
be  maintained  after  the  death  of  the  deceiving  party  (s). 
If,  however,  the  wi*ong  were  done  within  six  calendar 
months  before  the  wrongdoer's  death  (^),  it  is  thought 
that  an  action  would  be  maintainable  therefor  against  his 
executors  or  administrators  under  stat.  3  &  4  Will.  IV. 
c.  42,  8.  2  (d).  For  as  the  personal  representatives  of 
the  party  deceived  may  sue  for  the  wrong  done,  as 
being  an  injury  to  his  personal  estate  (c),  it  appears 
that  the  cause  of  action  must  be  a  wrong  done  in 
respect  of  his  property  within  the  meaning  of  that 
statute  (d).  The  direct  assignment  of  a  bare  right  of 
action  of  deceit  appears  to  be  obnoxious  to  the  laws 
of  maintenance  and  champerty  and  to  be  void  on  that 
account  (e).  But  it  may  be  contended  that,  where  the 
whole  benefit  of  a  contract  induced  by  fraud  has  been 
assigned  over  in  good  faith  and  for  value,  pending 
completion  and  before  the  discovery  of  the  fraud  (/), 
the  assignee  should  be  entitled,  if  he  elect  to  affirm  the 
contract,  to  succeed  by  subrogation  to  all  the  assignor's 
rights  to  compensation  for  tiie  fraud;  and  should  be 


(y)  Tic^erou  v.  Grant,  4  C.  P. 
D.  40 ;  and  see  Haiehard  v.  M^e, 
18  Q.  B.  D.  771 ;  Oakey  v.  Dalton, 
36  Oh.  D.  700. 

(«)  Peek  V.  Gumey^  L.  R.  6 
H.  Li.  377,  392;  R«  Duncan^ 
1899,  1  Ch.  3b7.  It  appears 
from  the  latter  case  that  the 
suggestions  to  the  contrary 
thrown  out  in  TwyerosM  v.  Grants 
4  O.  P.  D.  40,  42.  46,  47,  were 
not  well  founded  in  law. 

(a)  See  Kirk  v.  Todd,  21  Ch.  B. 
484. 

iP)  See  Wnui.  Pers.  Prop.  145, 
15th  ed.  The  action  must  be 
brought  within  six  calendar 
monUis  after  the  executors  or 
administrators  have  taken  upon 
themselves  the  administration  of 
the  deceased  person's  estate.   See 


Be  WilliameM,  52  L.  T.  41. 

(c)  Note  (y),  above. 

{d)  See  also  Ertkine  v.  Adeatte, 
L.  R.  8  Ch.  756,  760 ;  Morgan  v. 
JUtvey,  30  L.  J.  Ex.  131 ;  Jenks 
V.  Clifden,  1897,  1  Ch.  694. 

(e)  Above,  p.  747;  Co.  Litt. 
368b;  Vin.  Abr.  Maintenance 
(B.,  C.) ;  Proster  v.  Edmonds,  1 
Y.  &  C.  481;  De  Eoghton  y. 
Money,  L.  R.  2  Ch.  164,  169; 
Ball  V.  Warwick,  50  L.  J.  C.  P. 
B.  382  ;  Jamea  v.  Kerr,  40  Ch.  D. 
449 ;  Guy  v.  ChurehiU,  40  Ch.  D. 
481,  485.  The  question,  to  what 
extent  a  right  of  action  in  tort 
is  assignable,  is  discussed  bj  the 
writer  in  L.  Q.  R.  x.  147  »q,, 
and  Wms.  Pers.  Prop.,  148 — 150, 
15th  ed. 

(/)  See  above,  pp.  747,  74S. 


no 
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enabled  to  sue  the  wrongdoer  for  damages  at  law  in 
the  assignor's  name  in  the  same  manner  as  an  insurer, 
who  has  paid  compensation  for  damages  caused  bj  a 
wrong,  may  have  the  benefit  of  an j  action  maintainable 
against  the  wrongdoer  for  the  tort  {g). 


On  what 
terms  the 
contract  will 
be  rescinded 
before  com- 
pletion. 


Porchaser's 
lien,  where 
the  contract 
is  rescinded. 


If  a  contract  for  the  sale  of  land  be  lawf idly  rescinded, 
before  completion,  on  the  ground  of  misrepresentation, 
the  party  rescinding  is  entitled  to  be  recouped  all  pay- 
ments made  and  expenses  incurred  by  him  in  the 
discharge  of  any  obligation  imposed  on  him  by  the 
contract,  and  to  be  indemnified  against  all  liabilities 
assumed  by  him  pursuant  to  any  such  obligation  :  but 
he  is  not  entitled,  where  the  misrepresentation  was 
not  fraudulent,  to  recover  damages  for  what  may  be 
called  his  collateral  losses— those  which  were  not  occa- 
sioned by  or  in  the  course  of  his  discharge  of  some  duty 
under  the  contract  (^).  Thus  if  the  party  rescinding  be 
the  purchaser,  he  is  entitled  to  recover  his  deposit  or 
any  other  instalment  of  his  purchase  money  paid  by 
him,  with  interest  thereon  at  the  rate  of  4/.  per  cent, 
per  annum,  and  to  be  recouped  his  expenses  of  the 
investigation  of  title  {i) ;  and  he  has  a  lien  on  the  land 
sold  for  the  amount  so  due  to  him  until  repayment  {k). 
But  if  one  be  induced  to  buy  land  by  a  false  represen- 


{ff)  See  Jiandal  y,  Coekran,  1 
Yes.  sen.  98 ;  Mason  v.  Saimbury^ 

3  Dong.  61,  64  ;   YaUt  ▼.  WhyU^ 

4  Bing.  N.  G.  272,  283,  284  ; 
Simptm  V.  HiotMon,  3  App.  Gas. 
279,  284—286,  290—296  ;  Ca»Ul- 
lain  y.  Preston,  11  Q.  B.  D  380, 
388,  403,  404 ;  King  y.  VUtoria 
Ifuurance  Co.,  1896,  A.  G.  260 ; 
Wms.  Pen.  Prop.,  149, 160, 16th 
ed. ;  L.  Q.  B.  z.  160,  161,  166, 
167. 

(h)  Redgrave  y.  Kurd,  20  Gh. 
D.  1 ;  Newbigging  y.  Adam,  84 
Gh.  D.  582,  689,  698^696,  696  ; 


Adam  y.  Newbigging,  13  App.  Gas. 
308,  324,  331  ;  fP'hitUngton  y. 
Seale-Hayne,  82  L.  T.  49,  61. 

(i)  Smith  y.  Land  and  Route 
Property  Carp,,  28  Gh.  D.  7,  9. 

(*)  Wytkee  y.  Lee,  3  Drew. 
396  ;  Bote  v.  Wateen,  10  H.  L.  G. 
671,  682  ;  Aberaman  Irontcorke  y. 
Wiekeni,  L.  R.  4  Gh.  101,  109, 
110 ;  ifyeoek  y.  Beatson,  13  Gh.  D. 
384 ;  Whitbread  ^  Co.  y.  Watt^ 
1901,  1  Gh.  911,  1902,  1  Gh. 
836  ;  mtton  y.  Hewett,  1904, 
W.  N.  21  ;  and  see  MidoiU  y. 
Foicler,  1904,  1  Oh.  658. 
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tation  innooently  made  that  it  is  fit  for  the  purposes  of 
some  particular  husiness,  and  enter  into  possession 
pending  completion,  but  pursuant  to  the  contract,  and 
carry  on  the  business  there  at  a  loss,  and  then  discover 
the  untruth  of  the  representation  and  rescind  in  con- 
sequence, he  cannot  recover  compensation  for  his  losses 
in  the  business  (/) .  If  the  vendor  of  land  rescind  the  con- 
tract, pending  completion,  because  of  misrepresentation, 
it  is  submitted  that,  on  the  principles  above  stated,  he 
is  entitled  to  be  recouped  his  expenses  of  proving  his 
title  pursuant  to  the  obligation  in  that  behalf  imposed 
upon  him  by  the  contract.  But  it  seems  questionable 
whether  either  party  rescinding  for  innocent  misrepre- 
sentation can  recover  his  expenses  of  entering  into  the 
agreement;  this  loss  seems  to  be  in  the  nature  of 
damage  suffered  by  reason  of  the  representation  rather 
than  outlay  made  in  discharge  of  an  obligation  im- 
posed by  the  contract  (w).  If,  however,  the  represen- 
tation were  fraudulent,  the  defrauded  party  would  be 
entitled  to  recover  all  damages  attributable  to  the 
fraud,  and  he  would  certainly  have  the  right  to  be 
re-imbursed  these  expenses  (n) ;  and  it  appears  that,  in 


(/)  WhittingtoH  v.  Stale-Eayne, 
82li.T.  49.  It  IS  submitted  that 
this  case  and  those  cited  above, 

L732,  n.  (<;),  show  that  it  is  no 
r  to  the  right  to  rescind  a  con- 
tract for  innocent  misrepresenta- 
tion  that  the  purchaser  nas  taken 
possession,  pending  completion, 
in  porKuance  of  the  contract ;  and 
that  under  the  present  law  the 
case  of  Blackburn  v.  Smith,  2  Ex. 
783,  is  no  lonser  of  authority  on 
this  point ;  ana  see  above,  pp.  151 , 
162.  The  mere  occupation  of 
land  is  not  considered,  in  equity 
at  least,  to  prevent  restitutio  in 
integrum  :  alUiough  the  commis- 
sion of  waste,  as  in  working 
mines,  may  have  that  effect ; 
above,  p.  746.  Where  a  contract 
for  the  sale  of  land  is  refloinded 


for  misrepresentation,  innocent  or 
fraudulent,  before  completion  but 
after  the  purchaser  has  taken 
po88e88ion  under  the  contract,  it 
IS  thought  that  the  like  accounts 
would  be  ordered  to  be  taken,  for 
the  purpose  of  replacing  the 
parties  in  their  former  position, 
as  are  directed  when  the  contract 
is  set  aside  for  fraud  after  com- 
pletion ;  see  below,  p.  752. 

(m)  These  expenses  are  recover- 
able as  damages  for  breach  of  the 
contract :  SaneHp  v.  Padwick,  6 
Ex.  616. 

(m)  Edwards  v.  McLeay,  Qt. 
Coop.  308,  318,  2  Swanst.  287, 
289;  Berry  Y.  Armistead,  2  Kjden[kf 
221,  229 ;  Sart  v.  Swains^  7  Ch. 
D.  42,  47. 
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Oawhat 
terms  the 
oontraot  will 
be  Tesoinded 
after  comple- 
tion. 


the  case  of  a  defrauded  purchaser,  he  should  haye  a  lien 
for  them  (o). 

If  a  contract  for  the  sale  of  land  be  set  aside,  on  the 
ground  of  fraud,  after  completion,  the  vendor  rescinding 
is  entitled,  not  onlj  to  be  restored  to  the  possession  of 
the  land,  but  also  to  recover  the  amount  of  the  rents 
and  profits  thereof  during  the  time  when  the  purchaser 
was  in  possession  ;  and  the  purchaser  must  account  for 
all  rents  and  profits,  which  he  has  received,  and  will  be 
charged  with  an  occupation  rent  for  any  part  of  the 
land  which  he  has  occupied  himself  {p).  The  vendor  is 
also  entitled  to  recover  his  expenses  incurred  in  con- 
nexion with  the  sale  (7).  On  the  other  hand,  the  vendor 
must  return  the  purchase  money  with  interest  at  the 
rate  of  4/.  per  cent,  per  annum  (r).  And  the  purchaser 
will  be  entitled  to  an  allowance  for  all  necessary  out- 
goings and  also,  it  seems,  for  substantial  repairs  and 
lasting  improvements  («).  Similarly,  the  purchaser  so 
rescinding  is  entitled  to  be  repaid  the  purchase  money 
with  interest  at  the  same  rate  and  his  expenses  incurred 
in  connexion  with  the  purchase  (7),  but  must  account 
for  the  rents  and  profits  received  by  him  and  pay  an 
occupation  rent  for  any  land  in  hand ;  and  he  is  entitled 
to  the  like  allowance  for  necessary  outgoings,  substantial 
repairs  and  improvements  (r).  But  it  seems  that,  if  an' 
action  be  brought  to  set  aside  the  conveyance,  any  claim 
to  an  allowance  for  substantial  repairs  and  improvements 
ought  to  be  specially  made  (f).     If  the  amoimt  charge- 


(0)  See  Myeoek  y.  Bealton,  13 
Ch.  D.  386 ;  and  the  cases  cited 
in  the  preTions  note. 

(p)  Donovan  v.  Fricler^  Jac. 
166 ;  Trerelyan  v.  White,  1  Beav. 
688  ;  affirmed,  Charter  y.  Tre^ 
velyan,  11  CI.  &  Fin.  713 ;  Hay- 
garth  y.  Wearing,  L.  R.  12  Eq. 
320,  330. 

{q)  Edwards  y.  MeLeay,  G. 
Coop.  308,  318,  2  Swanst.  287, 


289 ;  Berry  y.  Armiatead,  2  Keen, 
221,  229 ;  Hart  y.  Stcaine,  7  Ch. 
D.  42,  47. 

(r)  See  Silks totte,  fe.  Co.  y.  EdeVt 
1900,  1  Ch.  167,  171.  £1  per 
cent,  still  appears  to  be  the  rate 
of  interest  ciiar^eable ;  see  idso 
Be  Hunt,  1902,  2  Ch.  318,  n. 

(*)  See  notes  (p),  {q),  abore. 

{t)  Edwards  y.  MeLeay,  G. 
Coop.   308,  818,  2  Swanst.  287 
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able  against  the  purchaser  for  rents  and  profits  exceed 

the  interest  on  the  purchase  money,  the  accounts  may 

be  directed  to  be  taken  with  annual  rests,  so  that  the 

excess  of  the  profits  above  the  interest  may  be  applied 

in  reduction  of  the  principal  {u) :   but  a  special  case 

must  be  made  out   for  taking  the  accounts  in  this 

"way  (r).   The  purchaser  may  in  a  proper  case  be  directed  Whether 

to  account  for  any  rents  and  profits  which  he  might,  charg^^e  on 

but  for    his  wilful    default,  have    received :    but    it  *^«  footing  of 

.,     ,  .  -I       .  M  All  "wilful default. 

appears  that  special  circumstances  must  be  shown 
in  order  to  obtain  this  direction  (x).  A  Fpecial  case 
certainly  seems  necessary  to  charge  the  purchaser  on 
the  footing  of  wilful  default,  where  he  is  the  party 
defrauded  {y).  But  where  the  fraud  was  his,  he 
would,  it  is  thought,  be  more  readily  charged  on 
that  footing  (z).  The  purchaser  is  not  chargeable 
with  interest  on  the  rents  and  profits  for  which  he 
is  accountable  (a).  But  where  the  vendor  is  entitled 
to  rescind  (6),  the  purchaser  is  chargeable  with  any 
depreciation  in  the  value  of  the  land  caused  by 
any  act  of  waste  or  deterioration,  which  he  has  com- 
mitted (c). 


289;  see  alec  Baugh  v.  Frice^  1 
WilB.  K.  B.  820, 322 ;  Haygarth  v. 
Wearing,  L.  R.  12  £q.  320,  330. 

(w)  Donovan  v.  I'riekfr,  Jac. 
165. 

(r)  Netiom  y.  Clarkton,  4  Hare, 
97,  105. 

(x)  See  the  casen  cited  in  notes 
(;')f  (?)» above;  Howell  v.  Hou:ell,  2 
Mj.  &  Cr.  478,  486:  Murray  ▼. 
Falmer,  2  Sch.  &  Lef.  474,  4»>9, 
where  however  the  decree  mode 
does  not  accord  with  the  jndg- 
ment ;  Gibion  v.  If  Exte,  2  Y.  & 
G.G.C.642,581;  revened,  Wxlde 
y.  Gibeon,  1  H.  L.  C.  606,  636 ; 
Frtei  v.  Coke,  L.  R.  6  Ch.  645, 
651 ;  above,  p.  449. 

(y)  Such  an  account  was  di- 
rected as  against  a  purchaser  hdd 
entitled  to  resdna  in  Gxhwn  v. 


D'Eete,  2  Y.  &  C.  C.  C.  542, 581, 
reversed  as  mentioned  above,  n. 
(x) .  But  it  is  submitted  Uiat  this 
was  cleaily  wrong;  see  Hotceli 
v.  ITowell,  2  My.  &  Cr.  478,  486. 

h)  See  Howell  v.  Howell,  2  My. 
k  Cr.  478,  486 ;  Adanu  v.  Sworder, 
2  De  O.  J.  &  S.  44,  61 ;  Tate  v. 
Williamson,  L.  R.  2  Gh.  55; 
Seton  on  Decrees,  2320,  6th  ed.; 
Silkstone,  ^e,  Co.  v.  £dey,  ISOO,  1 
Ch.  167. 

(a)  See  cases  cited  above,  notes 
(p)i  (?) ;  Silketone,  ^e.  Co.  v.  Edey^ 
1900,  1  Ch.  167. 

{b)  See  above,  p.  746. 

(e)  See  ExpU  Bennett,  10  Yes. 
381,  400,  401 ;  Bobimon  v.  Bidley, 
6  Madd.  2 ;  Gre»ley  v.  Moutley, 
4  De  G.  ft  J.  78. 
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Forged  In  Connexion  with  the  suhject  of  fraud,  it  may  be 

mentioned  that  a  forged  document,  whether  it  be  a  deed 
or  a  simple  writing,  is,  as  a  rule,  an  absolute  nullity  {U). 
If  it  be  a  conveyance,  no  interest  passes  thereby  («) ;  if 
it  be  a  power  of  attorney,  it  confers  no  authority  (/) ; 
and  if  it  take  the  form  of  a  contract,  it  imposes  no 
liability  on  any  party  whose  seal  or  signature  thereto  is 
forged  {g).    And  if  it  assume  the  shape  of  a  negotiable 
instrument,  it  acquires  no  validity  in  the  hands  of  a 
purchaser  for  value  in  good  faith  and  without  notice  of 
the  forgery  (A).    A  forgery,  being  an  illegal  act,  cannot, 
strictly  speaking,  be  ratified  by  the  person  whose  seal 
Adoption  of  a  or  signature  is  counterfeited  (t).     But  the  seal  or  sig- 
g^j^^^'       nature,  or  the  forged  document,  may  be  adopted  by  him 
as  his  own  and  may  acquire  validity  as  against  him 
imder  the  doctrine  of  estoppel  by  conduct  (A:).     Thus 
if  one  admit  or  represent  a  forged  document  to  have 
been  signed  or  sealed  by  him,  he  will  be  liable  there- 
under to  any  person  who  has  altered  his  position  on 
the  faith  of  this  representation  (/).     So  if  one  endorse 
a  forged  bill  of  exchange,  he  will  be  liable  thereon  to 


(d)  Johnson  v.  JFindU,  3  Bm^. 
N.  C.  225 ;  HobarU  v.  Tticker,  16 
Q.  B.  660 ;  BroekUshy  y.  Temper' 
ance  Bdg,  Soe.,  1893,  3  Oh.  130, 
135,  137,  1896,  A.  C.  173,  184 ; 
Ruben  y.  Great FingMl Consol.fLd.f 
20  Timefl  L.  R.  720. 

{e)  Bourtot  v.  Sapoffe,  L.  R.  2 
£q.  134 ;  Be  Cooper,  20  Ch.  D. 
611 ;  Barton  v.  North  Stafs.  By. 
Co.y  88  Gb.  D.  458;  Jartd  v. 
VUmente,  1903,  1  Gh.  428. 

(/)  Bank  of  Ireland  y.  Trtteteee 
of  Bvant'  Charitiee,  6  H.  L.  C. 
389 ;  Corp.  of  Staple  y.  Bank  of 
England,  21  Q.  B.  D.  160 ;  Oliver 
y.  Bank  of  England,  1901,  1  Ch. 
652,  654;  affirmed,  1902,  1  Ch. 
610,  and  1903,  A.  C.  114. 

(^)  See  note  (<(),  aboye,  and 
next  note. 

{h)  E9da%Uy.LaNauze,lY.kC. 
Ex.  394 ;  Feam  y.  FdUa,  7  Man. 
k  Gr.  613 ;  Burehjleld  y.  Moore, 


3  £.  &  B.  683 ;  Boltbett  y.  Pinkctt, 
1  Ex.  D.  368,  374 ;  Arnold  y. 
Cheque  Bank,  1  0.  P.  D.  578 ; 
Capital  and  Ckmntiet  Bank  y.  Gor- 
don, 1903,  A.  C.  240. 

(i)  Brook  y.  Hook,  L.  R.  6  Ex. 
89. 

{k)  Above,  p.  668. 

(/)  Zeaeh  r.  Buchanan,  4  Esp. 
226 ;  Ashpitel  y.  Bryan,  3  B.  ft  S. 
474,  492, 493 ;  M'Kemie  r.  British 
Linen  Co.,  6  App.  Cas.  82,  99— 
101,  109  ;  and  see  Be  Bahia  and 
San  Francisco  By.  Co.,  L.  R.  3 
Q.  B.  584  :  Simm  y.  Anglo- 
American  Telegraph  Co.,  5  Q.  B. 
D.  188  ;  Shaw  y.  Fbrt  Fhilip 
Gold  Mining  Co.,  13  Q.  B.  D. 
103  ;  Sheffield  Corp.  y.  Barclay, 
1903,  2  K.  B.  580  ;  Ruben  v. 
Great  Fingall  Gmsol.,  Id.,  1904, 
1  E.  B.  650,  reversed,  20  Tfanee 
L.  R.  720. 
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a  holder  in  due  coarse  {m).  Money  paid  on  the  faith  Beoovery  of 
that  a  forged  document  is  genuine  is  paid  under  a  ontbe&ith 
mistake  of  fact  and  may  in  fireneral  be  recovered  back  (n) :  5*  *  ^^^9f^ 

•^        o  \   /      document. 

but  if  the  amount  payable  under  a  forged  bill  of  ex- 
change or  promissory  note  be  paid  by  a  person  liable 
thereon  to  a  b<md  fide  holder  in  the  belief  that  it  was 
genuine,  the  sum  paid  cannot  be  recovered  from  him, 
unless  notice  of  the  forgery  be  given  to  him  at  once 
before  he  has  altered  his  position  in  consequence  of 
the  payment,  and  at  latest  on  the  same  day  (o).    If  an  Liability  of 
agent  innocently  make  use  of  a  forged  authority  from  ^[^dm^'a 
his  principal  or  supposed  principal,  he  is  liable  under  fonred 
the  doctrine  of  implied  warranty  of  authority  to  make 
good  any  damage  suffered  by  any  person  whom  he  has 
induced  to  act  on  the   faith  of  the  authority  being 
genuine  (^). 

§  2. — Of  Duress  and  Undue  Influence. 

We  have  seen  (o)  that,  in  order  to  make  a  valid  Contracts 
contract,  there  must  be  free  consent  of  the  parties.  duTOsaor^ 
Contracts  induced  by  duress  or  undue  influence  are  imdaeinflu- 
wanting  in  this  element  of  validity :  but  in  such  con-  yoldable. 
tracts,  as  in  the  case  of  agreements  induced  by  fraud, 
there  is  not  the  entire  absence  of  consent  which  is 
characteristic  of  mistake  (r).      The  party  coerced   or 
unduly  influenced  does  really  consent  to  the  proposed 
agreement;   only  he  would  not  have  done  so  had  he 
been  a  free  agent  («).     Contracts  induced  by  duress  or 

(/n)  Bank  of  England  y.  Vagliano,  (o)  Cock*  y.  Maslerman,  9  B.  & 

1891,  A.  C.  107,  116.  C.  902;  London  and  River  Plate 

(n)  JTonet  v.  Rifdej  6  Taunt.  488 ;  Bank  v.  Bank  of  literpooL  1896, 

Wilkinson  t.  Johnston,  3  fi.  &  C.  1  Q.  B.  7. 

I^Sj   T^  ??r^  J-  f^'ST'*^'  (P)  Starkeyy,  Bank  of  England, 

4  E.  &  B.  133.      As  to  the  re-  1903,  a.  C.  114. 
covery  of  money  paid  under  a  ,  \   ax.  « 

mistake  of   fact,    see    J>//y    t.  ^^)  ^*^^®'  P'  ^' 

Solari,  9  M.  &  W.  64 ;  Be  Bodega  W  Above,  pp.  666,  674. 

Co,,  Ld.,  1904,  1  Ch.  276.  .    (»)  Cf.  above,  p.  674. 
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undue  influenoe  are  therefore  not  void :  but  thej  are 
voidable  at  the  option  of  the  party  whose  oonsent  was 
so  procured  {t).  The  common  law  did  not  go  beyond 
avoiding  contracts  induced  by  duress,  that  is,  actual 
force  or  threats  of  violence.  And  it  is  laid  down  that 
the  duress  must  be  of  the  person  and  not  of  property 
(as  by  wrongfully  taking  or  withholding  goods,  or 
threatening  to  do  so)  ;  and  that  if  actual  force  were  not 
used,  there  must  bo  the  fear  of  losing  life  or  limb,  or  of 
unlawful  imprisonment.  Thus  battery  was  duress,  but 
not  the  mere  threat  of  battery  (w).  And  the  duress 
must  have  been  used  to  the  party  to  the  contract  him* 
self  or  to  his  wife,  child  or  parent  (or).  In  equity, 
however,  a  far  wider  jurisdiction  was  assumed  to  set 
aside  contracts  made  without /r^^  consent ;  and  it  was 
adjudged  to  be  sufficient  to  avoid  a  contract  or  a  cour 
veyance  if  there  were  such  constraint  of  the  will  of  the 
party  making  it  that  his  consent  {y)  thereto  were  not 
free,  although  the  constraint  did  not  amount  to  duress 
at  common  law  (z).  And  this  doctrine  of  equity  is  by 
no  means  confined  to  the  inducement  of  consent  by 
outward  force  or  fear ;  it  extends  to  every  case  in  which 
such  influence  is  exerted  by  one  party  to  a  contract  or 


{t)  Bract,  fo.  lOOb  ($  13),  396b 
(}  3);  2  Inst.  482;  Whelpdal^a 
ease^  6  Bep.  119,  and  canes  cited 
below.  It  may  be  nottd  that,  in 
the  case  of  the  marriage  contract, 
which  is  peculiar  and  of  which 
the  initial  validity  or  inyaliditj 
depeods  partly  on  considerations 
foreign  to  the  common  law,  a 
consent  induced  by  fraud,  force 
or  fear,  may  be  treated  as  being 
no  ctmsent  at  all;  see  Fuhrood*9 
COM,  Cro.  Gar.  488,  493 ;  Earford 
y.  Morris^  2  Hagg.  Cons.  423, 
426,  436;  lield'a  Marriage,  2 
H.  L.  C.  48,  68-62;  Scott  v. 
Sebright,  12  P.  D.  21 ;  Cooper  v. 
Cran^,  1891,  P.  369,  376;  Fmd 
y.   Stier,   1896,  P.   1 ;    1  Black. 


Gomm.  433—436;  Bishop  on 
Marriage  and  Divorce  (Chicago, 
1891),  vol.  i.  }  548  ;  Mo9i  v. 
Moss,  1897,  P.  263,  271  tq, 

{u)  2  Inst.  483;  Bao.  Abr. 
Duress  (A) ;  1  Black.  Comm.  130, 
131,  136;  Skeate  v.  Scale,  11  A. 
&  E.  983,  990. 

{x)  Bac.  Abr.  Duress  (B). 

iyi  See  above,  p.  667  and  n.  {e). 

{z)  A.'O.  v.  Sothon,  2  Vem. 
497  ;     Hugvenin   v.    Baaelepf    14 

Veil.  273,  294 ;  Peel  v.  ,  16 

Ves.  157,  159 ;  and  see  Cheeter- 
Jield  V.  Janasen,  2  Ves.  sen.  125, 
155 — 157,  where  this  jurisdicrtion 
is  alluded  to  as  a  branch  of  the 
equitable  jurisdiction  to  reUeve 
against  fraud. 
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oonveyanoe  over  the  mind  of  another  that  the  other 
does  not  in  fact  consent  thereto  of  his  own  free  will  (a). 
The  question  to  be  determined  in  each  case  is  whether 
the  party,  who  alleges  that  he  was  unduly  influenced, 
agreed  to  the  contract  or  conveyance  made  as  a  free 
agent  exercising  his  own  untrammelled  volition ;  and 
if  he  did  not,  he  may  avoid  the  transaction  (a). 

The  cases,  in  which  a  contract  or  conveyance  may  Two  daases 
be  avoided  for  undue  influence,  are  usually  divided  unduT*  ^ 
into  two  classes.     The  first  is  where  the  alleged  ground  influence, 
of  avoidance  simply  is  that  the  one  party  did  in  fact  ^Z^Sf 
actively  exercise  such  influence  over  the  other's  mind  independently 
that  he  was  not  a  free  agent,  and  it  is  not  asserted  that  relation"^*^^ 
the  one  stood  in  any  confidential  relation  to  the  other  {b).  between  the 
The  second  is  where  it  is  claimed  that  undue  influence  g  where 
should  be  implied  from  the  fact  that  there  was  a  con-  implied  from 
fidential  relation  between  the  parties,  which  invested  of^eome     ^ 
the  one  with  a  peculiar  authority  over  the  other,  or  confidential 
imposed  on  him  a  special  duty  of  advising  the  other  (c). 
In  both  classes  the  question  to  be  determined  is  the 
same ;  was  such  influence  exerted  as  to  interfere  with 
the  freedom  of  the  other's  will  ?    But  they  differ  with 
respect  to  the  burthen  of  proof.     This  lies,  in  the  first 
class,  entirely  on  the  party  who  seeks  to  set  the  trans- 
action aside  (d).     In  the  second,  the  plaintiff   must 
show  that  the  alleged  confidential  relation  existed  :  but 
when  this  has  been  established,  it  is  presumed,  until  the 
contrary  be  shown,  that  advantage  was  taken  of  it ;  and 

(a)  See  previooB  note;  Dent  y.  1  Gh.  736,  751,  762. 

BemuftL  4  M;r.  &  Or.  269,  277,  (3)   mUiamt  v.  2?ayfry,  L.  R.  1 

279;  Lord  Kingsdown,  Smith  v.  H  jL  200 

jr«y,  7  H.  L.  0.  750,  779;  JFil-  )  .    j„  '  j     oi-         oara,  ^ 

200,  212,  219;'  Lord  Penzanoe.  ^^'  J^^'  Tdu^'^^jli  V' 

ParJlU  V.  LawUu,  L.  R.  2  P.  &  '^"^  ^®^^'  ^  ^^'  ^3®'  ^61,  752. 
M.   462,   468,   4«9  ;    Alteard   v.  (d)    Black'u  v.  Clark,  15  Bear. 

Skinner,  36  Ch.  D.  146,  183—186,  596  ;    Toker  ▼.  nkfr,  31  Bear. 

190 ;  Morlet/  v.  Lo^hnan,  1893,  629  ;  3  De  G.  J.  &  S.  487. 
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the  obligation  then  lies  on  the  defendant  of  proving 
that  the  plaintiff  was  not  unduly  influenced  and  that 
his  consent  was  quite  free  (e).  This  class  of  cases  is 
exemplified  in  the  relation  of  solicitor  and  client  (/), 
parent,  or  other  person  in  loco  parentis  and  child  (^), 
guardian  and  ward  (A),  confessor  or  other  spiritual 
adviser  or  religious  superior  and  penitent  or  disciple  (i), 
and  doctor  and  patient  (k).  But  the  doctrine  is  not 
confined  to  any  particular  set  of  confidential  relations. 
If  any  relation  be  established  between  the  parties, 
of  which  the  natural  consequence  would  be  that  the  one 
would  come  under  the  other's  influence,  the  same  rule 
applies,  and  the  onus  is  on  the  party  occupying  the 
position  of  influence  to  prove  that  the  other  gave  his 
unbiassed  consent  (/).  It  is  enough,  for  instance,  that 
one  has  taken  upon  himself  or  come  to  be  the  other's 
confidential  adviser  in  business  matters  or  the  manager 
of  his  property  (m).  But  there  is  no  presumption  of 
undue  influence  on  the  pait  of  a  husband  in  trans- 


{e)  Gib9on  r.  Jeyea,  6  Yes.  266, 
276;  Dent  v.  Bennett,  4  My.  & 
Cr.  269,  273 ;  Archer  v.  HtuUon, 
7  Beay.  651,  560;  Lyon  v.  Homef 
L.  R.  6  Eq.  656,  681  ;  Parjilt  v. 
Lawless,  L.  R.  2  P.  &  M.  462, 
468,  469  ;  AlUard  r.  Skinner,  36 
Ch.  D.  145,  171,  181—186. 

(/)  OiAson  V.  Jeyet,  6  Ves.  266, 
276—278  ;  Edwards  ▼.  Meyrick,  2 
Hare,  60,  68 — 70  ;  Evhnan  v. 
Loynes,  4  De  G.  M.  &  G.  270 ; 
Sarery  v.  King,  6  H.  L.  0.  627, 
656 ;  Speneer  v.  Topham,  22  Bear. 
573,  677 ;  Gresley  v.  Mousley,  4 
De  G.  &  J.  78 ;  Fisani  v.  A.-O. 
for  Gibraltar,  L.  R.  6  P.  O.  516, 
636  ;  Wriyht  v.  Carter,  1903,  1 
Ch.  27. 

(^)  Archer  ▼.  Hudson,  7  Bear. 
651 ;  Harvey -v.  Mount,  8  Bear.  439 
(elder  sister) ;  Hoghton  v.  Hogh- 
ton,  15  Beav.  278, 299,  300 ;  Sharp 
▼.  Leaeh,  31  Beav.  491  fbrother 
with  whom  a  sister  was  liying) ; 
Savery  ▼.  King,  6  H.  L.  C.  627, 


655 ;  Turner  v.  CoUine,  L.  R.  7 
Ch.  329 ;  Kempson  t.  Ashhee,  L. R. 
10  Ch.  16  ;  Bainbrigge  v.  Browne, 
18  Ch.  D.  188  ;  Powell  v.  Powell, 
1900,  1  Ch.  243. 

ih)  Hatch  ▼.  Hatch,  9  Ves.  292. 

(•)  Nottidge  v.  Prince,  2  Giff. 
246  ;  Lyon  v.  Home,  L.  R.  6  Eq. 
656 ;  AlUard  y.  Skinner,  36  Ch. 
D.  146  ;  Jforley  v.  Loughnan, 
1893,  1  Ch.  736,  752. 

{k)  Dent  t.  Bennett,  4  My.  & 
Cr.  269,  276  ;  MiteheU  v.  Horn- 
fray,  8  Q.  B.  D.  687,  689. 

(/)  Bridgeman  v.  Green,  2yee.8en. 
627,  WOm.  68 ;  Hunter  v.  Atkins, 
3  My.  &  K.  113,  136,  140,  141  ; 
Dent  V.  Benftett,  4  My.  &  Cr.  269, 
277,  279  ;  Smith  v.  Kay,  7  H.  L. 
C.  760,  779  ;  Morley  v.  Loughnan, 
1893,  1  Ch.  736,  752. 

(»i)  See  Huguenin  v.  Baseley,  14 
Ves.  273 ;  Hunter  v.  Atkins,  3 
My.  &  K.  1 13  ;  Tate  v.  miliamsan, 
L.  R.  2  Ch.  65 ;  Morley  v.  Lough- 
nan, 1893,  1  Ch.  786,  762. 


DUKESS  AND  UNDUE  INFLUENCE. 


7581 


actions  between  himself  and  his  wife  (n).    The  equitable 
rules  as  to  the  avoidance  of  transactions  induced  bj 
undue  influence  apply,  not  only  to  contracts  and  con- 
veyances for  value,  but  also  (and  of  course  more  readily) 
to  voluntary  conveyances,  settlements  and  gifts,  when  Voluntary 
made  inter  riros  (o).     But  the  presumption  of  undue  <»^^«y*n««- 
influence  from  the  establishment  of  a  confldential  rela- 
tion between  the  parties  has  no  application  in  the  case 
of  gifts  by  will ;  and  to  upset  such  a  gift,  it  must  be  Gifts  by  will, 
shown,  not  merely  that  the  legatee  solicited  or  put 
forward  claims  to  the  testator's  bounty,  but  that  the 
testator's  volition  to  the  contrary  was  overborne  by  the 
legatee's  influence  (p). 

It  is  on  the  ground  of  public  policy  that  contracts  Undae 
and  conveyances  are  presumed  to  be  voidable  by  one  "^A'l^ioe 

.  .  •  preBuined 

party,  if  the  other  occupied  a  position  of  influence  over  from  confi- 
him,  or  were  under  a  duty  of  giving  him  advice  (y).  tiononthe' 
As  regards  this  duty,  the  person  on  whom  it  is  incum-  groxmd  of 
bent  is  bound  to  give  the  other  as  good  advice  in  the  ^^^  2ie 
matter  of  any  contract  or  conveyance  made  between  dnty  of 
them  as  if  the  transaction  were  carried  out  with  some  another^ 
third  person  and  not  with  himself.     The  burthen  is  i™po^- 
therefore  laid  on  him  of  proving  that  the  terms  of  any 
such  contract  or  conveyance  executed  in  his  own  favour 


(»i)  Griff  by  v.  Cojr,  1  Ves.  sen. 
617,  618  ;  Nedbtf  v.  Nedbv.  6  De  G. 
A  Sm.  377 ;  Barron  v.  Tf^tUis,  1899, 
2  Ch.  678,  686  (reversed  on  the 
facts,  1902,  A.  G.  271).  It  has 
been  held  that  a  fiduciary  relation 
of  the  kind  above  mentioned  may 
exiat  between  a  man  and  the 
woman,  whom  he  is  engaged  to 
marry ;  Page  v.  fforne,  11  Beav. 
227;  Cobbett  y.  Broek,  20  Bear. 
624,  630 ;  and  in  eipecial  oircum- 
stanoes  between  a  man  and  a 
woman,  with  whom  he  has  gone 
throagh  a  marriage  oeremony, 
which  IB  void,  but  which  the  believn 


to  be  valid ;  Coulton  v.  Alliton^  2 
De  G.  F.  &  J.  621 ;  see  Fanner 
V.  Farmer,  1  H.  L.  0.  72»,  762. 

(o)  Huguenin  v.  Baseley,  14  Ves. 
273  ;  Allcardv.  Skinner,  36  Ch.  D. 
146,  171,  181  »q. :  and  cases  cited 
above,  pp.  767,  768. 

{p)  Hindson  v.  Weatherill,  6 
De  G.  M.  &  G.  301 ;  Boyte  v. 
Bo»aborouffhf  6  H.  L.  C.  2,  49; 
JTalker  v.  Smith,  29  Beav.  394 ; 
HaU  V.  HaU,  L.  R.  1  P.  &  M. 
481 ;  Farjitt  v.  lawless,  L.  R.  2 
P.  &  M.  462,  469,  470. 

(q)  Above,  p.  768,  nn.  (<•),  (/). 
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are  in  all  respects  fair  and  reasonable  ;  such,  in  fact,  as 
a  competent  adviser,  acting  exclasivelj  on  behalf  of  the 
other  party  would  reasonably  advise  him  to  accept  (r). 
The  duty  of  so  advising  a  vendor  or  purchaser  of  land 
includes  the  duty  of  communicating  to  him  any  circum- 
stance known  to  the  person  bound  to  advise  and  en- 
hancing or  depreciating  the  value  of  the  property  (»); 
and  it  follows  of  course  that  the  mere  non-disclosure 
of  any  such   circumstance  is  sufficient  to  avoid  the 
sale  {t).     This  princi[»le  is  exemplitied,  not  only  in  the 
case  of  a  purchase  by  a  solicitor  fi-om  his  client  (w),  but 
also  where  land  is  bought  by  the  vendor's  agent  haying 
the  management  of  his  property  {x)  or  his  steward  (y), 
or  any  person  who  has  undertaken  to  advise  him  as  to 
his  financial  affairs  (z).     And  it  is  further,  applicable  in 
the  case  of  a  purchase  by  a  trustee  of  his  cesfiii-que-frusfs 
interest  in  the  trust  property  (a).     Where  a  solicitor  or 
other  adviser  purchases  from  his  client  for  value,  what 
he  has  to  prove  in  order  to  maintain  the  transaction,  is 
that  the  terms  he  gave  were  fair  and  reasonable,  that 


(r)  Above,  p.  768,  u.  (*). 

{»)  See  Popham  v.  Brooke^  5 
Russ.  8 ;  Edwards  v.  Mtyriekj  2 
Hare,  60,  68—70,  74,  76  ;  Holman 
V.  Loynes,  4  De  G.  M.  &  G.  270. 
It  was  held  in  Edwards  v.  Mey- 
riek  that  a  purchase  by  a  solicitor 
from  his  client  was  not  avoided 
by  the  mere  fact  that  he  had  not 
pointed  out  to  his  client,  that  it 
was  possible  that  a  railway  might 
at  some  future  time  be  made  near 
the  land  sold,  which  would  in- 
crease its  value,  no  project  for 
making  such  railway  being  then 
actually  on  foot.  It  is  conceived 
that  a  solicitor  purchasing  from 
his  client  would  not  be  justified 
in  concealing  from  him  any  fact 
known  to  himself  which  would 
certainly  tend  to  increase  the 
value  of  the  property,  as  that  a 
project  was  actually  on  foot  for 
making  railway  through  or  near 


it ;  and  it  seems  immaterial  that 
the  information  was  not  acquired 
in  the  course  of  his  employmont 
as  that  client's  solicitor,  but  from 
an  entirely  distinct  source. 

(0  Tats  V.  Williamson,  L.  R.  2 
Gh.  55. 

(m)  Above,  p.  758. 

\x)  Cans  V.  Allm^  2  Dow.  289, 
294,  299  ;•  Mohny  v.  Keman^  2 
Dr.  &  War.  31. 

{y)  Sthey  v.  Rhoades,  2  S.  &  S. 
41,  49.  1  Bligh,  N.  S.  1. 

(z)  Tats  V.  JFtUiatHsoH,  L.  R.  2 
Ch.  65. 

(a)  Expte.  Laeey,  6  Yes.  626, 
626 ;  Oolss  v.  Treeothiek,  9  Yes. 
234,  247;  Dsnttm  v.  Donner,  23 
Beav.  285,  290 ;  Luf  v.  Lord,  34 
Beav.  220,  227;  Cairns,  C, 
Thomson  v.  Eastwood,  2  App.  Gas. 
215,  236;  Plowright  v.  Lambert, 
52  L.  T.  646;  Dougan  v.  Jfac- 
pherson^  1902,  A.  C.  197,  204. 
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is,  as  good  as  could  have  been  obtained  from  any  one 
else  ;  and  if  this  be  made  out,  the  circumstance  that  the  How  far  a 
client  was  not  advised  by  a  separate  solicitor  or  adviser  bnying  from 
acting  independently  for  him,  will  not  of  itself  avoid  ^'*  f^^^^+v  ^ 
the  sale(&).     But  it  appears  that  in  such  cases  the  the  client  has 
solicitor's  proper  course  is  to  insist  that  the  client  shall  |^y^^     * 
be  so  separately  advised ;  and  the  fact,  that  he  has  not 
done  this,  will  be  weighed  in  connexion  with  the  other 
evidence  and  so  may  tell  against  the  validity  of  the 
sale  (c) .    And  a  voluntary  conveyance  or  gift  by  a  client 
to  his  solicitor  or  in  the  solicitor's  favour  will  not  be 
upheld  unless  the  client  were  actually  advised  (tf).     If  Solicitor  or 
a  solicitor  or  other   adviser  obtain  information  while  ingfrom 
acting  as  such  with  respect  to  some  property  of  his  ^*^*jj^^ 
client,  and  purchase  the  property  at  some  time  after-  has  been 
wards,  when   the    relation    between    them   has   been  "®^ 
severed,  the  sale   is  nevertheless  voidable  if   the  pur- 
chaser did  not  disclose  the  information  in  question  (e). 
And  this  rule  applies  equally  in  the  case  of  a  purchase  Tmstee  so 
by  a  trustee  from  his  cesttii-que-trust  (/).  c^S^w- 

trust. 

The  following  further  examples  may  be  given  of  the  Examples  of 
exercise  of  undue    influence  as  a  ground   for  setting  ^^^^d^^ 
aside  a  sale.     They  appear  to  fall  principally  within  influence, 
the  first  of  the  above-mentioned  classes  of  cases  (ff) ; 
but  in  some  of  them  we  shall  observe  the  like  presump- 
tion of  undue  influence  and  shifting  of  the  burthen  of 


{b)  Edward*  v.  Meyriek,  2  Haie, 
60  ;  Spencer  v.  Topham,  23  Beay. 
673;  Fisani  r.A.-O.for  Gibraltar, 
L.  R.  5  F.  0.  516  ;  and  see  cases 
cited  above,  p.  758,  n.  (/),  and 
Cane  y.  Allen,  2  Dow,  289. 

(e)  See  Harrison  y.  Gueet,  6  De 
G.  M.  &  G.  424,  432 ;  Barnard  y. 
Hunter y  2  Jnr.  N.  S.  1213;  Denton 
y.  Donner,  23  Beay.  285,  291 ; 
Fiaani  y.  A.-G.  for  Gibraltar, 
L.  R.  5  P.  C.  616,  640. 

{d)  Modes  y.  Bate,  L.  R.  1  Ch. 

W. — II. 


262  ;  Ziles  y.  Ternj,  1895,  2  Q.  B. 
679;  Barron  y.  milit,  1900,  2 
Ch.  I2I,a£Brmed,1902,  A.  C.  271 ; 
JTriffht  y.  Carter,  1903,  1  Ch.  27. 

(e)  Carter  y.  Palmer,  8  CI.  & 
Fin.  667,  706  eg.;  Holman  y. 
Loynet,  4  De  G.  M.  &  G.  270. 

(/)  See  cases  cited  aboye,p.760, 
n.  (a);  Clark  y.  Clark,  9  App. 
Cas.  733,  737 ;  Re  Boles  and  British 
Zand  Co.'s  Contract,  1902,  1  Ch. 
244,  247. 

iff)  Above,  p.  757. 
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proof  as  occurs  in  the  seoond  dass.  Thej  all  illustrate 
the  generality  of  the  rule,  that  a  contract  or  conyejance 
is  voidable  in  equity  whenever  such  pressure  has  been 
used  by  one  party  to  induce  the  other  to  make  it  that 
the  other  was  not  a  free  agent  in  giving  his  consent. 
It  will  be  noticed  that  in  some  instances  the  conduct  of 
the  party  in  fault  amounted  or  approximated  to  fraud. 
A  contract  has  been  avoided  where  it  was  procured  by 
giving  the  contractor  to  understand  that,  unless  he  made 
it,  his  son  would  be  prosecuted  for  forgery  (A).  A 
conveyance  was  set  aside,  which  had  been  made  under 
pressure  of  the  threat  of  preventing  the  grantor  from 
being  accepted  as  tenant  of  a  farm  ;  this  being  a  neces- 
sary condition  of  taking  a  benefit  under  his  father's  will  (t) . 
A  sale  of  land  was  rescinded  where  it  had  been  obtained 
by  three  brothers  from  their  eldest  brother  without 
adequate,  consideration,  when  he  was  under  pressure  for 
want  of  money,  ignorant  of  his  i-ights,  and  either 
without  legal  advice,  or  with  advice  meant  to  promote 
the  interests  of  those  with  whom  he  was  dealing.  The 
eldest  brother  was  in  fact  entitled  to  the  whole  of  the 
land  as  tenant  in  tail,  but  supposed  that  he  was  only 
entitled  to  one-fourth  of  it ;  the  others  were  aware  of 
the  true  facts  (A-).  So  a  sale  will  be  set  aside  where 
there  were  such  circumstances  of  inequality  in  the  con- 
tracting parties'  position  and  unfairness  in  the  terms 
of  the  bargain  that  the  only  reasonable  inference  is  that 
the  one  took  advantage  of  the  other's  position  to 
influence  his  will  (/).  Thus  a  sale  of  land  obtained  at 
a  great  undervalue  from  an  aged,  illiterate  and  weak- 
minded  man  was  avoided  by  his  heir  after  his  death  (w) ; 


(A)  WxUiam*  v.  Bayleg,  L.  R.  1 
H.  L.  200 ;  see  also  Kmfman  v. 
Qerwn^  1904,  1  K.  B.  691. 

(i)  EUu  ▼.  Barker,  L.  R.  7  Ch. 
104. 

(A?)  Sturge  r.  Sturge,  12  Bear. 
229,   246;    see  also  Ihmnage  v. 


WliiU,  1  Swanst.  137,  161. 

(/)  Exam  y,  Zlewellin,  1  Coz, 
333,340;  Wood  Y.Abrey.Z^^d, 
417,  423. 

(m)  Zongmate  T.  ledger,  2  Giff. 

167 ;  affiimed,  see  4  De  G.  F.  &  J. 
402. 
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and  80  was  a  sale  made  by  a  poor  and  illiterate  man  on  Clark  r. 
terms  very  disadvantageous  to  him  in  his  last  illness  *'^' 
and  without  any  independent  advice  (n).  And  in 
several  other  cases  Courts  of  Equity  have  set  aside 
sales  made  at  an  undervalue  by  persons  in  a  humble 
condition  of  life  unacquainted  or  imperfectly  acquainted 
with  their  rights  or  with  the  value  of  the  property  and 
acting  without  independent  advice  (o).  So  sales  of  an 
equity  of  redemption  made  by  the  mortgagor  to  the 
mortgagee  have  been  avoided  where  there  was  pressure 
put  upon  the  mortgagor  to  sell  and  inequality  of  posi- 
tion, coupled  with  undervalue  (p)  ;  although  there  is 
no  general  rule,  which  prohibits  a  mortgagee  from 
buying  the  equity  of  redemption  (q).  Where  such 
circumstances  as  above  mentioned  of  inequality  of  posi- 
tion and  absence  of  independent  advice  are  shown,  the 
burthen  of  proof  is  shifted,  as  in  the  case  of  the  esta- 
blishment of  a  confidential  relation  (r)  ;  and  it  then 
lies  on  the  person,  who  took  the  benefit  of  the  sale,  to 
make  out  that  the  terms  of  the  transaction  were  in  fact 
fair  and  reasonable  and  the  other  party  acted  freely  in 
accepting  them  («). 

It  will  be  observed  that  in  all  the  above-mentioned  Inequality  of 

•   •  Ti.       i»         'A^*        "L  i.  i_  J       position  alone 

cases  of  inequality  of  position  between  a  buyer  and  a  ^ot  snf&- 
seller,  the  inadequacy  of  the  consideration  given  for  the  ®^*' 
sale  has  been  a  material  reason  for  setting  aside  the 
sale.    A  contract  of  sale  is  not  voidable  merely  on  the 
ground  that  the  parties  occupied  unequal  positions,  as 

(n)  aarkr,Malpa9,4l>eQ.F.  646. 

&  J.  401.  (q)  Knight  v.  Marjoribankt,    2 

(o)   JFood  y.  Abrey,   3   Madd.  Mao.  &  G.  10,  13,  14 ;  Melbourne 

417 ;   Baker  v.  Monk,  33  Beay.  Banking    Corp,    y.   Brougham,   7 

419,  4  De  G.  J.  &  S.  388 ;  Fry  App.  Gas.  307,  315. 

y.  Lane,  40  Gh.  D.  312,  321,  322;  (r)  Aboye,  pp.  757,  768. 

James  r,  Kerr,  ib.  449,  460 ;  Meei  («)  Baker  y.  Monk,  ubi  sup. ; 

y.  De  Bemardy,  1896,  2  Gb.  437,  Frees  y.  Coke,  L.  R.  6  Cb.  646, 

445.  649;  Fry  y.  Lane,  40  Gh.  D.  312, 

{p)  Ford  y.  Olden,  L.  R.  3  Eq.  822 ;  and  other   cases   cited  in 

461 ;  Frees  y.  Coke,  L.  R.  6  Gh.  notes  (m)  (m)  (o),  aboye. 

7(2) 
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Inadequacy  of 
consideration 
alone  is  not 
sufficient. 


Inadeqoaojy  of 

consideration 

alone  no 

gronndfoir 

resisting 

speoifio 

|!«rfonnanoek 


that  the  buyer  was  rich  and  well  advised  and  the  seller 
was  poor  or  in  a  humble  way  of  life,  or  old  and  ill,  and 
had  no  independent  legal  ad\ice  (t) ;  although  it  appears 
that  these  circumstances  are  sufficient  to  oast  upon  the 
buyer  the  burthen  of  proof  of  fairness  (w).  In  the  same 
way,  inadequacy  of  consideration  is  not  of  itself  alone 
a  ground  for  avoiding  a  sale ;  and  further,  if  no  more 
be  proved  than  this,  it  does  not  appear  that  the  party 
challeDged  is  obliged  to  establish  the  fairness  of  his 
bargain  (r).  The  rule  of  equity  in  this  respect  accords 
with  the  rule  of  law  {x)  and  leaves  the  parties  at 
liberty,  if  they  be  of  full  legal  capacity  and  no  con- 
straint be  put  upon  their  wills,  to  make  what  bargain 
they  please  between  themselves  {x).  But  the  fact  that 
a  sale  was  at  an  undervalue,  is  evidence  from  which  it 
may  be  inferred  that  the  party  thereby  benefited  was 
guilty  of  fraud  or  undue  influence  {x) ;  and  where  it  is 
sought  to  set  aside  a  sale  on  these  grounds  the  inade- 
quacy  of  the  consideration  given  may  possibly  be  so 
gross  as  to  leave  room  for  no  other  inference  than  that 
the  bargain  was  obtained  by  undue  influence  or  fraud  (y). 
It  is  also  considered,  according  to  the  great  prepon- 
derance of  authority,  that  inadequacy  of  consideration 
is  not  of  itself  alone  a  good  groimd  for  resisting  the 
specific  performance  of  a  contract  for  the  sale  of  land  (z). 


(t)  HarrxBon  v.  Gue9t,  6  De  Q-. 
M.  k  G.  424,  432,  433,  a£Srmed, 
8  H.  L.  C.  481 ;  Bother  v.  Wil- 
Hams,  L.  R.  20  Eq.  210,  213,  217. 

(m)  Above,  n.  («). 

(t)  Griffith  v.  Spratley,  1  Cox, 
383;  Peacock  v.  Evans,  16  Ves. 
612,517;  TToodr.  Ahrey,  3  Madd. 
417,423;  Stilwellr.  Wilkins,  Jac. 
280,  282;  CoekeJl  y.  TayloTj  15 
Beay,  103, 115;  Harrison  ▼.  Guest^ 
ubi  sup. 

(or)  litt.  8.  344;  Stwiyn  y. 
Albany,  Cro.  Eliz.  67 ;  Bolton  v. 
Madden,  L.  B.  9  Q.  B.  55,  57  ; 
CarlUl  V.  Carbolic  Smoke  Ball  Co,, 
1893,  1  Q.  B.  256,  264,  271,  275. 


(y)  See  Gwynne  v.  Heaion,  1 
Bro.  C.  C.  1,  9;  Underhill  v. 
Horwood,  10  Ves.  209,  219 ;  StU- 
tcell  V.  mikins,  Jac.  280,  282; 
Bice  V.  Gordon,  11  Bear.  265,  270 ; 
Summers  v.  Griffiths,  35  Bear.  27, 
33;  Lord  Westbury,  Tennent  v. 
TennmU,  L.  R.  2  So.  6,  9. 

(«)  Collier  v.  Broicn,  1  Cox, 
428 ;  White  v.  Damon,  7  Ves.  30, 
35;  Coles  v.  IVecothiek,  9  Ves. 
234,  246;  Burrowes  v.  Lock,  10 
Ves.  470,  474  ;  JFettem  v.  Btusell, 
8  V.  &  B.  187,  193 ;  BoreU  t. 
Dann,  2  Hare,  440,  450;  Abbott 
▼.  Stcorder,  4  De  G.  ft  Sm.  448 ; 
HayAcood  v.  Cope,  25  Bear.  140, 
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In  this  case,  as  in  that  of  the  rescission  of  the  contract, 
undervalue  is  merely  a  matter  of  evidence  to  be  weighed 
along  with  the  other  facts  of  the  case.  And  notwith- 
standing that  the  specific  performance  of  a  contract  may 
be  refused  on  the  ground  of  hardship  or  unfairness — 
reasons  which  are  of  no  avail  to  support  a  claim  to 
rescind  the  contract  {a) — it  is  thought  to  be  settled  at 
the  present  day  that,  where  the  only  evidence  offered 
of  hardship  or  unfairness  is  the  inadequacy  of  the  con- 
sideration, the  Court  will  not  withhold  the  remedy  in 
question  {b) ;  imless  the  undervalue  were  so  gross  as  to 
raise,  when  considered  in  connexion  with  the  circum- 
stances of  the  case,  an  irresistible  inference  of  fraud  or 
undue  pressure  {c). 

An  exception  to  the  rule,  that  mere  inadequacy  of  Inadeqpaoy 
consideration  is  no  reason  for  setting  aside  or  resisting  ticmOT^sSof 
specific  performance  of  a  contract,  was  formerly  admitted  »  reTerrion. 
in  the  case  of  the  sale  by  private  contract  of  estates  in 
remainder  or  reversion  {d)  or  other  reversionary  pro- 
perty ;  where  the  onus  was  on  the  purchaser  to  prove 
that  he  had  given  the  fair  value  of  the  thing  sold  (e). 
This  exception  formed  one  branch  of  the  jurisdiction  of 
the  Courts  of  Equity  to  set  aside   catching  bargains 


163.  Earlier  cases  had  prooeeded 
on  the  g^iud  that  inaaeqaaojof 
consideration  alone  teat  a  sufficient 
g^ond  for  refusing  to  enforce 
specific  performance;  Younp  t. 
CUrk,  Preo.  Cb.  63S  ;  SaviU  ▼. 
Savile,  1  P.  W.  745 ;  Day  v. 
Netctnan,  2  Cox,  77 ;  and  the 
earlier  rule  was  re- asserted  by 
Ejoderslejr,  V.-C,  in  Faleke  v. 
Gray^  4  Drew.  651 :  but  this  case 
is  said  by  Sir  Edward  Fry,  8p. 
Perf.  \  445,  to  break  the  current 
of  the  later  authority. 

(a)  Above,  pp.  685,  692. 

(b)  Vtj,  Bp.  Perf.  }  446. 
[e)  See  notetf  (y)  (z),  above. 


(d)  Not  of  course  including  re- 
mainders on  reversions  expectant 
only  on  a  lease  at  a  profitable 
rent. 

{e)  Peacock  v.  Evans,  16  Ves. 
512;  Gou'land  v.  De  Faria,  17 
Ves.  20 ;  Hineksman  v.  Stnithy  3 
Buss.  433 ;  Kendall  v.  Beckett,  2 
Buss.  &  My.  88,  90.  This  doc- 
trine was  not  applied  where  the 
reversion  was  sold  by  public  auc- 
tion ;  Shelly  V.  Nash,  3  Madd. 
232 ;  nor  where  the  reversion  was 
sold  together  with  the  estate  in 
possession  whereon  it  was  expec- 
tant ;  Wood  v.  Ahrey,  ib.  417  ; 
and  see  WardU  v.  Carter,  7  Sim, 
490. 
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made  with  expectant  heirs  or  persons  in  a  similar 
position  (/).  The  exception  was,  as  we  have  seen  (^), 
abolished  bj  statute  as  from  the  1st  of  January,  1868 ; 
since  when  no  purchase  made  bond  fide,  and  without 
fraud  or  unfair  dealing,  of  any  reversionary  interest  in 
real  or  personal  estate  is  to  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue  {h).  It  is  held  that 
the  effect  of  this  statute  is  simply  to  place  sales  of 
reversionary  property  on  the  same  footing,  with  respect 
to  the  liability  of  being  avoided  for  mere  inadequacy  of 
consideration,  as  sales  of  property  in  possession ;  that 
the  Act  does  not  otherwise  alter  or  affect  the  jurisdiction 
of  the  Court  to  set  aside  or  revise  catching  bargains 
with  expectant  heirs  or  reversioners ;  and  that  imder- 
value  is  still  a  material  element  in  cases  where  it  is 
sought  to  set  aside  the  sale  of  a  reversion  on  other 
grounds  than  that  of  undervalue  alone ;  as,  for  instance, 
where  the  claim  is  based  on  inequality  of  position  and 
absence  of  legal  advice,  coupled  with  unfairness  in  the 
terms  of  the  bargain  (i). 


Contmcts 
indnoedby 
dnreflsor 
ondae  iofln- 
enoe  voidable 
within  the 
Bame  limits  as 
those  induced 
bj  fraud. 


Contracts  to  sell  or  buy  land,  which  have  been 
induced  by  duress  or  imdue  influence,  are  voidable  at 
the  option  of  the  party  coerced  or  unduly  influenced  in 
the  same  manner  and  within  the  same  limits  as  con- 
tracts induced  by  fraud  {k).  Thus  they  may  be  set 
aside  either  before  or  after  completion,  at  suit  of  the 
avoiding  party's  trustee  in  bankruptcy  (/),  or  his  repre- 
sentatives after  his  death  (m),  as  well  as  himself;  and 


(/)  Chesterfield  v.  Jantseriy  2 
Ves.  126 ;  1  White  &  Tudor  L.  C. 
Eq. 

(^)  AboTe,  p.  382. 

(h)  Stat.  81  Vict.  o.  4. 

(i)  Aylerford  v.  Morris,  L.  R. 
8  Ch.  48*,  490,  491 ;  O'Ritrke  v. 
BoUngbroke,  2  App.  Cas.  814,  822, 
823,  833,  834 ;  Fry  t.  Lane,  40 
Ch.  D.  312 ;  Brenchley  ▼.  Higgins^ 


83  L.  T.  761. 

{k)  Above,  pp.  744  sq, 

(0  Fitrd  V.  Olden,  L.  JR.  3  Eq. 
461. 

(m)  Holtnan  r.  Loynes,  4  De  G. 
M.  &  G.  270 :  Gresley  ▼.  Mousley, 
4  De  G.  &  J.  78 ;  FUAcright  v. 
Lambert,  62  L.  T.  646.  Where 
land  has  been  sold  under  a  con- 
tract Toidable    at    the  yendoT*8 
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againBt  the  Tepresentatives  after  death  of  the  other 
party,  and  all  persons  claiming  under  the  transaction  so 
voidable  either  as  volunteers  affected  by  (n)  or  pur- 
chasers with  notice  of  the  disabling  fact  (o).  And  they 
are  equally  unimpeachable  against  purchasers  taking 
any  interest  in  the  land  sold  for  value  in  good  faith  and 
without  notice  of  that  fact(p).  Such  contracts  and 
conveyances  may  be  affirmed  either  expressly  or  im- 
pliedly in  the  same  manner  as  those  induced  by 
fraud  {q) ;  and  long  acquiescence  therein  may  be  evi- 
dence of  an  election  to  affirm  them  (r).  But  of  course 
any  such  express  confirmation  must  be  quite  free  from 
all  taint  of  the  duress,  undue  influence  or  breach  of 
duty  which  it  is  intended  to  condone  («) ;  and  it  must 
not  be  made  in  ignorance  of  the  party's  right  to  set 
aside  the  original  transaction;  otherwise  it  will  be 
equally  voidable  (t).     Sales  of  land  induced  by  duress 


election  for  duress  or  influence, 
the  option  to  set  the  transaction 
aside  forms  part  of  his  real  estate, 
as  in  the  case  of  a  simihir  con- 
tract voidable  for  fraud ;  above, 
p.  747 ;  Tonuon  ▼.  Judge,  3  Drew. 
306. 

(n)  A  voluntary  settlement 
made  in  favour  of  several  per- 
sons and  induced,  as  regards  one 
of  them  and  the  interest  taken 
by  himself  alone,  by  undue  in- 
fluence is  not  voidable  against  the 
others  ;  Wright  v.  Carter,  1903,  1 
Ch.  27.  But  the  case  is  different 
where  a  settlement  is  procured  by 
the  undue  influence  of  one  party 
in  favour  of  himself  and  others, 
for  whose  benefit,  as  weU  as  his 
ovm,  the  undue  influence  was 
exercised  ;  see  next  note. 

(o)  Hugnenin  v.  Baseley,  14  Ves. 
273,  289  ;  Kempeon  v.  Aekbee^ 
L.  R.  10  Ch.  16 ;  Bainbrigge  v. 
Browne,  18  Ch.  D.  188,  197  ; 
Morley  v.  Loughnan,  1893,  1  Ch. 
736,  767. 

{p)  Blackie  v.  dark,  16  Beav. 
696  ;   Bainbrigge  v.   Browne,   18 


Ch.  D.  188,  197. 

(^)  Stump  V.  Gaby,  2  De  G.  M. 
&  Or.  623  ;  Jarratt  v.  Aldam,  L.  B. 

9  Eq.  463. 

(r)  Edwarde  v.  Meffrick^  2  Hare, 
60,  75  ;  Wright  v.  Vanderplank, 
8  De  G.  M.  Jt  G.  133 ;  Alleard  v. 
Skinner,  36  Ch.  D.  146,  187,  192, 
193 

(«)  Baugh  V.  Price,  1  Wils.  320 ; 
Savery  v.  King,  6  H.  L.  C.  627, 
664  ;  Moxon  v.  Payne,  L.  B.  8  Ch. 
881,  886. 

(0  Baugh  v.  Price,  1  Wils.  320, 
322 ;  Kempeon  v.  Athbee,  L.  B. 

10  Ch.  16.  It  is  conceived  that 
there  can  be  no  doubt  that,  as  a 
rule,  knowledge  of  the  party's 
rights  is  necei«ary  to  make  an 
effectual  confirmation.  But  in 
Mitchell  V.  Horn/ray,  8  Q.  B.  D. 
687,  it  was  in  special  circum- 
stances held  that  a  gift  of  money 
to  a  medical  man  by  a  patient 
was  confirmed  by  the  patient's 
deliberate  assent  thereto  persisted 
in  during  several  years  after  the 
relation  between  mem  had  been 
severed,    although    it   was   not 
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TennBof 
settm^  aside 
sales  induced 
bj  duress 
or  undue 
influence. 


Whether 
purchaser 
accountable 
on  the  footing 
of  wilful 
default. 


or  undue  influence  will  be  set  aside,  in  general,  on  the 
like  terms  as  those  induced  by  fraud,  the  vendor 
returning  the  purchase  money  paid  with  interest  and 
the  purchaser  giving  up  the  land  and  the  profits  thereof 
received  or  derived  by  him  (u),  including  an  occupation 
rent  for  any  land  which  has  been  in  his  own  possession, 
having  the  like  allowances  made  to  him  for  necessary 
outgoings  and  substantial  improvements  and  repairs, 
and  being  charged,  where  the  relief  is  claimed  against 
him,  with  the  loss  caused  by  any  acts  of  waste  or 
deterioration,  which  he  has  committed  {x).  And  the 
purchaser  will  not  be  required  to  account  for  the  rents 
and  profits  on  the  footing  of  wilful  default  (y),  imless  a 
special  case  be  made  out  against  him  (s),  or  unless  he 
were  guilty  of  a  special  breach  of  trust ;  as  where  he 
purchased  when  he  was  standing  in  a  fiduciary  relation 
to  the  vendor  and  concealed  from  the  vendor  some 
information  which  ought  to  have  been  communicated  to 
him  (fl),  or  where  the  fiduciary  relation  was  such  as  to 
incapacitate  him  altogether  from  purchasing  the  estate(Z») . 
It  is  thought  that,  where  a  sale  is  set  aside  for  any  undue 
influence  not  amounting  to  an  actionable  wrong,  the 
party  in  faidt  is  not  liable  to  reimburse  the  other  for 
any  loss  sustained  in  the  nature  of  collateral  damages 
and  not  attributable  to  any  outlay  incurred  or  act  done 


proved  that  the  patient  knew 
that  the  original  gift  was  void- 
able. The  ground  on  which  this 
judgment  reaUj  rests  appears  to 
be  that  such  assent  was  equiya- 
lent  to  a  new  gift  made  at  a  time 
when  there  was  no  confidential 
relation  between  the  parties  to 
invalidate  it.  It  may  be  noted 
that,  as  the  chattels  given  were 
already  in  the  donee's  possession, 
nothiug  was  required  to  make  a 
new  gift  to  him  but  the  expres- 
sion of  the  donor's  intention  to 
give:  Wms.  Fers.  Prop.  68,  1 6th 
eid. 

{u)  Above,  pp.  750—753. 


{x)  ExpU.  Hughes f  6  Ves.  617, 
624,  625;  Expte.  Jamea,  8  Yes. 
337,  361  ;  Expte.  Bennett,  10  Ves. 
381,  400,  401 ;  Robimon  v.  Ridley, 
6  Madd.  2 ;  L<mgmate  v.  Ledgei\ 
2  Giff.  157  ;  Oreiley  v.  MousUi/, 
4  De  G.  &  J.  78,  100—102. 

(y)  See  previous  note. 

{z)  Above,  pp.  449,  753. 

(a)  Tate  v.  Williamson,  L.  R.  2 
Ch.  55  ;  Seton  on  Judgments, 
2320,  6th  ed. ;  Fhncrighi  v.  Lam- 
bert, 52  L.  T.  646. 

{h)  Adams  v.  Sworder,  2  De  G. 
J.  «  S.  44  ;  SUksionSf  ^e,  Co.  v. 
Edef/,  1900,  1  Ch.  167. 
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in  pursuanoe  of  the  contract  {c).  But  in  the  case  of  a 
Bale  induced  by  duress,  such  as  false  imprisonment, 
battery  or  menaces  of  loss  of  life  or  limb  (rf),  which 
amounts  to  an  actual  tort  (^),  it  is  conceived  that  the 
party  so  coerced  can  recover  all  damages  attributable  to 
the  wrong,  as  in  the  case  of  fraud  (/). 

(e)  See  above,  pp.  750,761;  and  ,^^  3  jj^y^^.  Comm.  120,  127. 

cases  oited  in  note  (a:),  abOYe. 

(rf)  Above,  p.  756.  (/)  Above,  p.  751. 
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OF  ILLEGALITy  IN  THE  CONTRACT. 


There  miut 
be  nothing 
unlawful  m 
the  object  of 
the 
nent. 


Sales  for 
illegal  por- 
pofleevoid. 

Contract  for 
sale  of  land 
including 
some  un- 
lawful term. 


What  con- 
tracts or 
stipulations 
ueunlawful< 


We  have  seen  (g)  that  it  is  essential  to  the  validity  of  a 
contract  that  there  be  nothing  unlawful  in  the  object  of 
the  agreement.  A  simple  sale  {h)  of  land  is  not  in 
general  affected  by  this  condition :  but  there  are  some 
sales  of  land  or  other  hereditaments  which  are  expressly 
prohibited  by  statute  (/) ;  and  a  sale  of  land  is  void,  if 
it  be  made  for  an  illegal  purpose  (k).  Again,  if  a  con- 
tract for  the  sale  of  limd  include  other  terms  besides  the 
agreement  to  convey  the  land  on  payment  of  a  price  in 
money,  and  any  such  other  term  be  illegal,  the  whole 
contract  or  the  illegal  part  of  it  will  be  void,  according 
as  the  lawful  portion  of  the  agreement  be  inseparable 
from  the  illegal  part  or  not  (/).  And  if  the  unlawful 
stipulation  be  a  part  of  the  consideration  for  the  convey- 
ance of  the  land  or  payment  of  the  price,  as  the  case 
may  be,  the  whole  contract  will  be  void  (w). 

With  regard  to  the  question,  what  contracts  or  stipu- 
lations are  unlawful,  contracts  for  the  sale  of  land  are 


iff)  Above,  p.  2. 

(h)  Above,  pp.  1,  277. 

(i)  See  below,  p.  771. 

(*)  Lightfoot  V.  Tmant,  1  B.  & 
P.  661,  666;  Qaa  Light  and  Coke 
Co.  V.  Turner,  6  Bing.  N.  0.  324  ; 
Fisher  ▼.  Bridgee,  3  E.  &  B.  642 ; 
Smith  V.  White,  L.  R.  1  Eq.  626 ; 
Pearoe  v.  Brooke,  L.  R.  1  Ex. 
213. 

(0  Feathereton  v.  Hutehineon, 
Cro.  Elis.  199  ;  Bridge  v.  Cage, 


Cro.  Jac.  103  ;  JFaite  y.  Jonee,  I 
Bing.  N.  C.  666,  662 ;  Shaekell  ▼. 
Roeier,  2  Bing.  N.  C.  634 ;  Keir 
T.  Leeman,  6  Q.  B.  308,  322,  9 
Q.  B.  371,  396  ;  JTopkine  y.  Free- 
eott,  4  C.  B.  678  ;  Lound  v.  Grtm- 
wade,  39  Ch.  D.  606,  613. 

(m)  Mallan  y.  Majf,  11  H.  & 
W.  663  ;  Price  v.  Green,  16  M. 
&  W.  346  ;  NiehoUe  v.  Stretton, 
10  Q.  B.  346;  Underwood  y. 
Barker,  1899,  1  Ch.  300. 
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q{  course  governed  bj  the  general  law  of  oontract  (n). 
That  can  hardly  be  stated  in  full  in  a  treatise  like  the 
present :  but  some  examples  may  be  given.     In  the  first  Contracts 
place,   some  contracts   are   particularly  prohibited  by  prohibited^ 
statute  and  are  void  on  that  account.     Thus  the  sale  by  sale  by 
auction  of  an  advowson  apart  from  any  manor  or  land  ^^<^^^  <>* 

r  *f  an  advowscm 

was  made  unlawful  by  the  Benefices  Act,  1898  (o),  and  alone, 
is  therefore  void.     And  the  sale  of  any  land  by  way  Sale  by  way 
of  lottery  is  expressly  prohibited  and  made  void  by  ^      ^^' 
statute  (p).    Other  contracts  are  infected  with  illegality.  Contracts 
not  as  being  particularly  prohibited,  but  because  they  gome^Sa/ 
infringe  some  rule  of  law.     In  this  way,  contracts  for  o'  ^^• 
the  sale  of  land  are  void  if  they  contemplate  the  com-  ^^^^^tinjr 
mission  of  any  act,  which  is  illegal  by  common  law  or  an  iUeg&i  act. 
statute ;  such  as  a  crime,  an  indictable  offence  or  a  civil 
wrong  ((?),  or  an  act  prohibited  by  statute  on  pain  of  a 
penalty  or  otherwise  (r).     A  sale  of  a  house  is  therefore 
void  if  made  to  the  knowledge  of  both  parties  with  the 
object  of  using  it  for  the  purpose  of  manufacturing 
counterfeit  coin  or  banknotes,  or  in  any  manner  which 
is  a  common  nuisance  ;  as  a  brothel,  for  instance  («),  or 
as  a  common  gaming  or  betting  house  or  a  disorderly 
place  of  entertainment  (t) ;  or  for  the  purpose  of  carrying 
on  there  any  illegal  process  of  manufacture  {u)  or  busi- 
ness {x)  ;  or  for  the  purpose  of  putting  it  up  for  sale  by 


(n)  See  PoUock  on  Contract, 
Ch.  VII.,  pp.  273  «7.,  7th  ed. ; 
Wms.  Pen.  Prop.  167  <^.,  15th 
ed. 

(o)  Above,  p.  392. 

\p)  Stats.  10  &  11  Will.  III. 
c.  17,  8.  1  ;  12  Geo.  II.  o.  28, 
88.  1,  4 ;  Either  y.  Bridget^  8  E. 
&  B.  642,  648. 

{q)  Co.  Litt.  206b  and  n.  (1) ; 
Mitchel  Y.  Beynoldsy  1  P.  W.  181, 
189 ;  Bao.  Abr.  Conditiona  (K). 

(r)  Bemley  t.  Bignold^  5  B.  & 
A.  335 ;  Cop^  V,  Bowlandt,  2  M. 
&  W.  149,  157 ;  Tafflor  v.  Croy- 


land  Gas  Co.,  10  Ex.  293;  and 
see  Booth  y.  B'tnk  of  England,  7 
CI.  &  Fin.  509,  540. 

(«)  Lloyi  V.  Johmon,  1  B.  &  P. 
340,  341 ;  Smith  v.  White,  L.  R. 
1  Eq.  626;  Pearce  y,  Brooke, 
L.  B.  1  Ex.  213  ;  and  8ee  above, 
p.  687. 

{t)  See  Stephen,  Digest  of 
Criminal  Law,  Art.  197 — 207, 
388,  408  »q, 

(m)  Oae  Light  and  Coke  Co.  v. 
Turner,  6  Bing.  N.  C.  324. 

{x)  See  Cope  v.  Bowlands,  2  M. 
&  W.  149  (unlioensed  broker) ; 
Taghr  v.  Cropland  Gas  Co.,  10  Ex. 
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lottery  (y).     So  a  sale  of  land  is  void  if  part  of  the  con- 
sideration be  the  publication  of  a  libel  (2)  or  the  com- 
mission   of   a  fraud  on  persons    not    parties   to  the 
contract  (at),  or  an  illegal  transfer  of  a  public  ofBce  (/>), 
or  any  stipulation  which  is  illegal  as  tending  to  en- 
courage immorality  or  as  being  against  the  policy  of  the 
law  {c).     Such  are  stipulations  for  future  cohabitation 
(without  marriage)  between  a  man  and  a  woman  (rf)  or 
for  stifling  a  criminal  prosecution  (e)  for  some  offence, 
which  cannot  be  the  subject  of  an  action  for  damages, 
or  is  an  offence  against  the  public  (/) ;  and  stipulations 
StipulatiocB     in  general  restraint  of  marriage  (^).     Here  it  may  be 
Sle^r^aint   nientioned  that  stipulations  in  unreasonable  restraint  in 
of  trade.  trade  axe  void  as  being  against  the  policy  of  the  law  (A) : 

but  they  are  not  unlawful  (/).  If,  therefore,  such  a 
stipulation  form  port  of  the  consideration  for  a  sale  of 
land,  it  does  not  avoid  the  sale ;  for  in  such  cases  the 
Courts  will  enforce  the  stipulation  so  far  as  it  may  be 
reasonable,  and  reject  the  excess  only  (/).     Contracts  to 


293  (tinoeitificated  conveyanoes) ; 
Lavies  y.  Makuna,  29  Gh.  D.  596 
(unqualified  medical  practitioner). 

(y)  FUhei'  y.  Bridges,  3  E.  &  fi. 
642 ;  see  above,  p.  771. 

{z)  Shackell  y.  Rosier^  2  Bing. 
N.  C.  634. 

(a)  Mallalieu  y.  Hodgson,  16 
Q.  B.  689  ;  Beghie  y.  Fhotphate 
Sewage  Co,,  L.  R.  10  Q.  B.  491, 
499 ;  Scott  y.  Brown  ^  Co.,  1892, 
2  Q.  B.  724. 

(*)  Hopkins  y.  Preseott,  4  C.  B. 
678.  See  Benjamin  on  Sales, 
415,  437,  2nd  ed. 

(c)  See  Egerton  y.  Brotonhw,  4 
H.  L.  C.  1,  123—125,  160,  196. 

(d)  Walker  y.  Perkins,  1  W. 
Black.  517  ;  Gray  v.  Mathias,  5 
Ves.  286. 

(e)  Collins  y.  Blantem,  2  Wils. 
341 ;  1  Smith  L.  0. ;  Williams  y. 
Bayley,  L.  R.  1  H.  L.  200,  213, 
240 ;  Lound  y.  Orimioade,  39  Ch. 
D.  605. 

(/)  Kinr  y.  Zeemany  6  Q.  B. 


308,  321,  9  Q.  B.  371,  395; 
Fisher  y.  ApoUinaris  Co.,  L.  R. 
10  Ch.  297  ;  Expte,  Wolver- 
hampton, ^c.  Banking  Co.,  14 
Q.  B.  D.  32;  Windhill  Local 
Board  y.  Vint,  45  Ch.  D.  351  ; 
Jon^  y.  Merionethshire,  ^.  Bdg. 
Soey.,  1892,  1  Gh.  173. 

(J)  Lowe  y.  Peers,  4  Burr.  2225. 
As  to  conditions  in  g^eneral  re- 
straint of  marriage,  see  an  article 
by  the  writer  in  L.  Q.  R.  xii.  36. 

(A)  See  Maxim,  4'C.  Co.  y.  Nor- 
denfelt,  1893,  1  Gh.  630,  1894, 
A.  C.  536  ;  Ehrman  v.  Bartholo- 
mew, 1898,  1  Ch.  671 ;  Underwood 
y.  Barker,  1899,  1  Gh.  30; 
Townsend  y.  Jarman,  1900,  2  Gh. 
698,  702 ;  Dowden  y.  Pook,  1904, 
1  E.  B.  45. 

(i)  Mallan  y.  May,  11  M.  &  W. 
663,  669 ;  Green  y.  Price,  13  M. 
&  W.  695,  699;  affirmed,  16 
M.  &  W.  346,  353;  and  oases 
cited  in  preyious  note ;  Benjamin 
on  Sale,  408,  2nd  ed. 
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buy  or  sell  land  made  with  the  inhabitants  of  hostile  Contracts 
states  appear  to  be  void,  unless  entered  into  with  the  ^^  inhabi- 
king's  licence.     For  except  by  royal  licence  all  com-  I*'**?,®^. 
mercial  intercourse  between  the  king's  subjects  and  the 
inhabitants   of  an   enemy's  country  is  prohibited  (A). 
And  this  rule  applies,  not  only  to  aliens,  but  to  all 
persons,  even  to  British  subjects,  residing  in  a  hostile 
state,  who  are  adherent  to  the  king's  enemies  by  carry- 
ing on  business  there  or  otherwise  (/). 


Sales  of  land  are  also  void  if  they  involve  the  o£fence 
of  maintenance  or  champerty,  or  infringe  the  principle 
of  legal  policy  on  which  those  offences  are  founded,  and 
which  is  intended  to  prevent  the  multiplication  or  stir- 
ring up  of  lawsuits  (m).  Here  it  may  be  mentioned 
that  at  common  law,  if  a  man  were  disseised  of  his 
freehold  or  wrongfully  ejected  fi'om  his  leasehold  land, 
he  could  not  afterwards  sell  or  dispose  of  his  interest 
therein  ;  for  he  was  then  divested  of  his  estate  («),  and 
had  only  a  right  of  entry  on  the  land  or  a  right  of 
action  to  recover  it  according  to  the  circumstances  of 
the  case  (o),  and  neither  of  these  rights  was  assign- 
able (p).    By  the  Statute  of  Bracery  {q)  the  sale  was 


Sales  in- 
YolTing 
xnaintenanoe 
or  champerty. 


Sale  of  a  right 
of  entry  or 
action  to 
recover  land. 


(A-)  See  Etpotito  v.  Bovcden,  7 
E.  &  B.  763,  779  ;  Jamon  v. 
DriefonUin,  #<?.,  1902,  A.  C.  484, 
489,  602, 609 ;  next  Chapter,  }  1, 
under  the  head  of  Aliens. 

(/)  M'Connell  v.  Hector,  3  B.  & 
P.  113  ;  Rohci-tt  V.  Hardy,  3  M.  & 
S.  633  ;  Albrecht  y.  Sussmann,  2 
V.  &  B.  323  ;  Janson  v.  Driefon- 
tein,  1902,  A.  C.  484,  606,  606. 

(//i)  Reynell  y.  Sprye,  1  De  Or. 
M.  &  a.  660,  677,  686 ;  Sprye  v. 
Porter,  7  E.  &  B.  68  ;  HutUy  v. 
Hutley,  L.  R.  8  Q.  B.  112 ;  Jamet 
V.  Kerr,  40  Ch.  D.  449,  456  ;  Rcea 
Y.  De  Bemardy,  1896,  2  Ch.  437, 
446  ;  Lampeft  ease,  10  Rep.  46b, 
48a;  Co.  Litt.  214a,  266a,  n.  (1) ; 
Slanl^y  v.  Jones,  7  Bing.  369,  377. 

(fl)  Litt.  a  460,  461,  466  ;  Co. 
Litt.  214a,  266a,  267a,  346,  369a, 


374b  ;  Ooodright  v.  Forrester,  8 
East,  662,  666—668 ;  2  Frest. 
Absi.  388  sq.  ;  Culley  v.  Doe  d. 
Taylerson,  11  A.  &  E.  1008,  1020. 

{p)  See  3  Black.  Comm.  174  sq.; 
Wmg.  Real  Prop.  147,  19th  ed. ; 
L.  Q.  R.  xi.  227,  229,  230. 

(p)  Not  even,  before  the  Wills 
Act,  by  will ;  aboye,  n.  (o) ;  2 
Prest.  Abet.  419,  420.  Rights  of 
entry  are  now  devisable  under  the 
Wills  Act,  Stat.  7  WiU.  IV.  and 
1  Vict.  c.  26, 8.  3  ;  and  see  above, 
p.  747.  The  right  of  a  copyholder 
wrongfuUy  ejected  was  equally 
unassignable ;  Kite  and  Queinton  a 
ease,  4  Rep.  26,  26. 

iq)  Stat.  82  Hen.  VIII.  c.  9, 
8.  2,  uow  repealed  by  stat.  60  &  61 
Vict.  c.  66,  8.  11. 
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Sales  made 
Toid  or 
unenforce- 
able, but  not 
prohibited. 


Contract  to 
sell  land  for 
the  use  of  a 
charity. 


Anmirance. 


Again,  some  oontracts  are  made  void  or  are  rendered 
unenforceable  by  statute,  though  not  prohibited.  Of 
this  kind  are  contracts  made  bj  way  of  gaming  or 
wagering  (A) ;  and  if  any  contract  for  the  sale  of  land  be 
so  made,  it  will  be  void  accordingly  (t).  So  we  have 
seen  that  contracts  for  the  sale  of  land  axe  not  enforce- 
able imless  put  into  writing  and  signed  by  the  party  to 
be  charged  or  his  agent  {k).  And  as  every  assurance  (/) 
of  land  to  or  for  the  benefit  of  any  charitable  uses  is 
void  unless  made  in  accordance  with  the  conditions 
imposed  by  the  Mortmain  and  Charitable  Uses  Act, 
1888  {m)y  it  appears  that  any  contract  to  sell  land  to  be 
assured  to  such  uses  is  void  if  not  made  in  compliance 
with  such  conditions  (n).  For  a  sale  of  land  is  in  effect 
an  assurance  of  the  eqidtable  estate  therein  (o),  and  if 
the  Act  avoids,  as  it  does,  a  conveyance  not  in  accord- 
ance therewith  made  on  a  completed  sale  of  land  (;'),  it 
must  equally  annul  the  assurance  of  the  land  effected  in 
equity  by  a  contract  for  sale  thereof.  And  if  the 
assurance  so  made  be  void,  the  promise  to  convey  the 
land,  which  is  the  cause  of  such  assurance,  must  also  be 
void  {q) ;  if  this  obligation  were  enforceable,  the  Act 
would  be  easily  evaded  (r).     The  promise  to  pay  the 


(A)  Stat.  8  &  9  Vict.  c.  109, 
8.  18. 

(t)  Consider  Bourke  y.  Shorty  6 
B.  &  B.  904 ;  Be  Oieve,  1899,  1 
Q.  B.  794. 

(*)  Aboye,  pp.  3—9. 

(/)  Any  transaction  which  ope- 
rates to  transfer  the  property  in 
lands  or  goods  and  any  document 
evidencing  each  a  transaction  is 
an  assurance;  see  Shep.  Touch. 

1  ;  2  Black.  Comm.  294  ;  Be 
Boberts,  36  Ch.  D.  196 ;  Be  Bay, 
1896,  1  Cb.  468,  476. 

(m)  Stat.  61  &  62  Vict.  c.  42, 
88.  4,  10;  aboye,  pp.  394,  397, 
398. 

(«)See^.-Gf.y.i)ay  iVes.sen. 
218,  222,  223  ;  A,.G.  y.  Gardner, 

2  De  G.  &  S.  102,  116,  118. 
(o)  Above,  pp.  438  eq. 


(p)  Above,  p.  397. 

{q)  See  A.'O.  v.  Gardner ,  2 
Dea.  &S.  102,  118. 

(r)  If  this  were  not  ao,  the 
charity  would  be  in  the  same 
position  as  a  lessee  under  a  lease 
made  by  an  unsealed  writing  for 
a  term  exceeding  three  years ;  aa 
to  which,  see  Wakh  y.  Lonsdale, 
21  Ch.  D.  9;  Fumese  y.  Bond,  4 
Times  L.  R.  467;  Lowther  y. 
Heaver,  41  Ch.  D.  248,  264; 
Crump  y.  Temple,  7  Times  L.  R. 
120;  Foster  y.  Beeves,  1892,  2 
Q.  B.  266  ;  Manchester  Brewery 
Co.  v.  Coombs,  1901,  2  Ch.  608; 
Zimbler  y.  Abrahams,  1903,  1 
K.  B.  677.  But  it  is  impossible  to 
suppose  that  the  Act  oan  be  so 
evaded;  see  Wiekham  y.  Bath, 
L.  R.  1  Eq.  17. 
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prioe  must  therefore  be  equally  unenforceable;  for  if 
the  contract  were  not  under  seal,  there  would  be  no 
consideration  for  this  promise.  And  if  the  contract 
were  made  by  deed,  yet  on  an  executory  contract  of 
sale,  the  obligations  to  convey  the  property  and  to  pay 
the  price  are,  as  a  rule,  dependent  on  each  other,  the 
liability  on  either  of  them  being  conditional  on  the 
performance  of  the  other,  so  that  if  the  one  be  void  the 
other  must  be  discharged  («). 

Illegal  contracts  are  altogether  void ;  no  proceedings  lUegal 
can  be  maintained  thereon  at  law  or  in  equity ;  and  if  ^^^T^  "^ 
either  party  sue  the  other  in  respect  thereof,  the  latter 
is  at  liberty  to  plead  the  illegality  of  the  agreement  as 
a  defence  {t).    It  follows  that  if  an  illegal  contract  be  Property 
wholly  or  partly  executed,  no  action  can,  as  a  rule,  be  *5^^^5^ 
maintained   to   recover   any  money  paid  or  property  cannot  be 
transferred*thereunder  (t).     Thus  if  land  be  sold  for  an  t«S^^ 
illegal  purpose  and  the  contract  be  completed,  the  ven- 
dor cannot  afterwards  recover  the  land,  nor  the  purchaser 
the  price ;  if  the  purchaser  pay  the  whole  or  part  of  the 
price  to  the  vendor  before  the  land  be  conveyed  to  him, 
the  vendor  may  plead  the  illegality  of  the  agreement  as 
a  bar  to  any  action  by  the  purchaser  either  to  compel 
conveyance  or  recover  the  money  paid  {t) ;  and  if  the 
vendor  convey  the  land  without  payment,  he  cannot 
get  it  back,  or  enforce  payment  of  the  price,  either 
directly,  or  indirectly  by  suing  upon  any  bond,  covenant 
or  note  given  to  secure  such  payment  (w).     Here  it  may  Sale  for 
be  mentioned  that,  where  land  is  purchased  in  order  to  ^K)aefl  known 

(«)  Above,  p.  726.  Kearley  y.  Thomamy  24  Q.  B.  D. 

{t)  See   CoUin»  y.   BlanUrn,  2  742 ;  Scott  y.  Brown  #  Co.^  1892, 

Wils.  341 ;  Holman  y.  Johnson^  1  2   Q.   B.   724  ;    Oed^e  y.   Royal 

Gowp.   341;    cases  cited  above,  £xchanffeAt9.  Corp.,  1900,  2 Q.B. 

£,  770,  n.  (Ar) ;  Taylor  v.  Chester,  214;  Haruv,  Fearl,  ^.  Co.,  1904, 

.  R.  4  Q.  B.  309 ;   Ayerst  v.  1  K.  B.  668. 

Jenkins,  L.  R.  16  Eq.  276;  Ser-  («)  Fisher  v.  Bridges,  3  E.  & 

man  v.  Jeuehner,  16  Q.  B.  D.  661 ;  B.  642. 

W. — 11.  8 
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to  both 
parties. 


only. 


be  used  for  an  illegal  purpose,  the  contract  is  only  void 
if  such  purpose  be  known  to  both  parties  to  the  sale  {x) . 
To  one  party  If  one  contract  to  buy  land,  intending  to  use  it  for  an 
illegal  purpose  but  without  disclosing  this  intention  to 
the  vendor,  the  purchaser  cannot  in  this  case  allege  his 
own  unlawful  intent  in  order  to  avoid  the  contract  (y) ; 
and  the  contract  is  enforceable  by  the  vendor.  And  it 
seems  that  this  is  equally  the  case,  although  the  vendor 
may  suspect  that  the  purchaser  intends  to  put  the  pro- 
perty to  an  imlawful  use,  so  long  as  he  is  not  actually 
aware  of  any  definite  intention  so  to  use  it  (2).  If  the 
purchaser's  unlawful  purpose  were  at  first  unknown  to 
the  vendor,  but  the  vendor  afterwards  became  aware  of 
it  before  completion,  the  contract  is  in  effect  voidable 
at  the  vendor's  option ;  /le  may  then  plead  the  pur- 
chaser's illegal  purpose  as  a  bar  to  the  enforcement  of 
the  contract  {a)  :  but  the  purchaser  himself  cannot 
do  so. 


Exoeptionfl 
to  the  rule 
that  property 
parted  with 
under  an 
illegal  con- 
tract cannot 
be  reooyered. 


There  are  certain  exceptions  to  the  rule  that  money 
paid  or  property  delivered  under  an  unlawful  agree- 
ment cannot  be  recovered  back.  Thus  if  one  who  has 
paid  money  or  delivered  property  under  such  an  agree- 
ment repudiate  his  unlawful  purpose  before  anything 
else  be  done,  he  may  recover  his  property  back  ;  unless 
perhaps  the  object  of  the  agreement  were  actually 
criminal  or  immoral  (b).  But  this  exception  does  not 
apply  if  the  illegal  purpose  has  been  partly  performed  (c). 
And  where  one  has  made  an  unlawful  bargain,  which 
would  (except  for  its  illegality)  be  voidable  by  him,  as 


{x)  See  cases  cited  above,  pp. 
770,n.  (*),  771. 

(y)  Dee  d.  BoberU  t.  SohertSf  2 
B.  &  A.  367. 

(z)  See  Zl&yd  y.  Johnton,  1  B.  & 
P.  840 ;  Pearce  y.  Srooks,  L.  R. 
1  Ex.  213. 


(0)  Cowan  y.  Milboum,  L.  B.  2 
Ex.  230. 

{b)  Tappenden  y.  Randall,  2  B. 
&  P.  467  ;  Palyart  y.  Leekie,  6 
M.  &  S.  290 ;  Taylor  y.  Bowers, 
1  Q.  B.  D.  291. 

(c)  Kearley  y.  Thomson,  24  Q. 
B.  D.  742. 
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if  he  were  induced  to  enter  into  it  hy  fraud,  duress  or 
undue  influence,  he  may  recover  back  any  property 
transferred  thereunder  {d).  Another  exception  to  the 
rule  is  where  it  is  sought  to  recover  money  paid  under 
a  contract  made  void  by  some  statute  passed  for  the 
protection  of  a  class  of  persons,  of  which  the  plaintiff  is 
one  {e).  And  money  or  property  deposited  with  a 
stakeholder  or  other  agent  in  order  to  be  applied  under 
an  illegal  contract  may  be  recovered  back,  if  notice  not 
to  part  with  it  be  given  before  it  be  actually  delivered 
over  in  pursuance  of  the  agreement  (/). 

Where  a  contract  is  not  prohibited  by  law,  but  is  Property 

1  ^  •  3  /  \  'J  I      transferred 

merely  made  void  (.7),  any  money  paid  or  property  ^nder  void 
transferred  thereunder  is  in  general  equally  irrecover-  contracts, 
able  as  in  the  case  of  a  prohibited  contract.  For  the 
rule  is  that  money  paid  or  property  conveyed  away 
with  a  full  knowledge  of  the  facts,  though  under  a 
mistake  of  law,  cannot  be  recovered  back  {h) .  And  where 
an  agreement  is  made  which  is  not  prohibited,  but  is 
binding  in  honour  only  and  is  void  at  law,  the  one 
party  has  in  general  no  legal  remedy  if  the  other  refuse 
to  perform  his  part  of  the  agreement  after  having 
received  what  was  due  to  him  thereunder  (i).  Thus 
contracts  which   are  illegal  merely  because  they  are 


(rf)  Osborne  y.  Williams,  18  Ves. 
379;  jReynell  v.  Sprye,  1  De  G. 
M.  &  G.  660,  679;  Atkinson  v. 
Denhy,  6  H.  &  N.  778,  7  H.  &  N. 
934 ;  and  see  Harse  v.  Fearly  ^c. 
Co,,  1904,  1  K.  B.  668,  663,  564 ; 
Pollock  on  Contract,  384—386, 
7th  ed. 

(e)  Barclay  y.  Pearson^  1893,  2 
Ch.  164,  166—168. 

(f)  Hastelow  y.  Jackson,  8  B. 
ft  C.  221 ;  Bone  v.  Ekless,  6  H. 
ft  N.  925 ;  Barclay  v.  Fearson, 
1893,  2  Ch.  164,  168—170  ;  Stra- 
ehan  t.  Universal  Stock  ExekangCf 
1895,  2  Q.  B.  329,  1896,  A.  C. 
166;   Shoolhred  y.  Jtoberts,  1899, 


2  Q.  B.  560,  1900,  2  Q.  B.  497, 
500;  Burffe  v.  As/tlty,  1900,  1 
Q.  B.  744. 

iff)  Above,  p.  776. 

(A)  Bilbie  v.  Lumley,  2  East, 
469  ;  Bt'isbane  v.  Lacres,  6  Taunt. 
143  ;  Rogers  y.  Ingham^  3  Ch.  D. 
351  ;  Kearley  y.  Thomson,  24 
Q.  B.  D.  742,  746.  There  is  an 
exception  where  moDey  is  paid 
under  a  mistake  of  law  to  an 
officer  of  the  Court ;  Expte.  Sim^ 
monds,  16  Q.  B.  D.  308 ;  Be  Opera^ 
Ld.,  1891,  2  Ch.  164. 

(t)  Fisher  y.  Liverpool  Marine 
Insee.  Co.,  L.  R.  8  Q.  B.  469,  9 
Q.  B.  418. 
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ContTact  for 
sale  of  land 
toadharitj. 


made  void  by  statate  stand  in  efiFect  on  the  same  footing 
as  contracts  which  are  prohibited.  If  therefore  a  void 
agreement  be  wholly  or  partly  execated,  the  law  will 
leave  the  parties  in  the  position  in  which  they  stand, 
and  will  not  lend  its  aid  to  undo  what  has  been  actually 
performed  {J).  But  a  party  to  a  merely  void  contract 
is  at  liberty  to  repudiate  it  before  it  be  performed,  and 
if  he  do  this,  he  may  recover  any  money  or  property 
deposited  with  the  other  party  as  security  for  his  carry- 
ing out  the  agreement  (Ar).  And  property  transferred 
to  a  stakeholder  or  other  agent  for  the  purpose  of  being 
applied  under  a  merely  void  contract  may  be  recovered 
back,  if  notice  not  to  part  with  it  be  given  before  it  be 
delivered  over  (/).  Property  transferred  under  a  void 
agreement  induced  by  misrepresentation  or  coercion 
may  also  be  recovered ;  as  gifts  so  induced  are  void- 
able (/n).  And  if  the  contract  were  made  void  by  a 
statute  passed  for  the  benefit  of  a  certain  class  of 
persons,  a  member  of  the  protected  class  may  recover 
any  property  parted  with  in  pursuance  of  the  agree- 
ment (/}).  The  case  put  above  (o)  of  a  contract  not 
made  in  accordance  with  the  Mortmain  Act  for  the 
sale  of  land  to  a  charity  may  afford  an  illustration  of 
these  rules.  Thus  if  the  purchasers  pay  a  deposit  on 
such  a  contract,  it  is  thought  that  they  may  repudiate 
the  agreement  before  completion  and  recover  the  deposit, 
whether  paid  to  the  vendor  or  to  a  stakeholder ;  for  a 
deposit  is  paid  as  a  guarantee  for  performance  of  the 


(J)  Manning  v.  PurceU^  7  De  O. 
M.  &  G.  55,  67,  63,  66 ;  Hampden 
T.  Wal9h,  1  Q.  B.  D.  189»  192, 
194 ;  Straehan  r,  Univertal  Stock 
Exchange  (No.  2),  1895,  2  Q.  B. 
697. 

(k)  Hampdenr,  JFahh,  I  Q. B.D. 
189,  192,  194 ;  Trifnble  v.  HiU,  5 
App.  Cas.  342 ;  Barclay  v.  Peartton, 
1893,  2  Oh.  154, 168  ;  Straehan  v. 
Univertal  Stock  Exchange^  1896,  2 
Q.  B.  329 ;  affirmed,  1896,  A.  0. 


166;  Straehan  y.  Univertal  Stock 
Exchange  (No.  2),  1895,  2  Q.  B. 
697,  699,  702,  706,  706. 

(i)  See  previoiu  note ;  and 
J>iggle  y.  Eiggt,  2  Ex.  D.  422. 

(m)  Above,  p.  759 ;  £e  Olubb, 
1900,  1  Ch.  354 ;  and  see  ffarte 
V.  Fearl,  fc.  Co.,  1904,  1  K.  B. 
658. 

(ft)  Barclay  y.  Pearton,  1893,  2 
Ch-  154,  166—168. 

(o)  Above,  p.  776. 
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oontract  (p);  to  that  extent  the  vendor  is  himself  a 
stakeholder ;  so  that  when  the  purchasers  abandon  the 
agreement,  as  they  lawfully  may,  the  money  paid  is 
held  to  their  use  and  is  reooverable  accordingly  (q). 
If,  however,  the  whole  price  be  paid  upon  a  conveyance 
not  satisfying  the  Act,  as  where  the  vendor's  execution 
thereof  is  attested  by  one  witness  only,  it  does  not 
appear  that  the  purchasers  have  any  remedy  to  recover 
it ;  and  the  effect  of  the  Act  seems  to  be  that  the  vendor 
may  re-enter  without  refunding  the  purchase  money  (r). 

Contracts  falling  within  the  4th  section  of  the  Statute  Contracts  un- 
of  Frauds  («)  are  governed  by  rules  peculiar  to  them-  under  the 
selves  as  regards  the  recovery  of   money  paid  there-  2.^*^*^' 
under  (t).     In  such  cases  the  contract  is  not  made  void, 
but   is  merely  rendered   unenforceable  (w)  ;    the   law 
regards  the  agreement   between   the   parties   as   good 
(though  not  perfectly  binding),  and  deems  its  perform- 
ance to  be  meritorious.     Thus  if  one  buy  land  with 
notice  of  a  prior  oral  sale  to  another,  he  has  no  equity 
against  the  other  in  case  the   oral  sale  be  completed 
before  he  himself  has  obtained  a  conveyance  (r).     And 
delivery  of  possession  upon  an   oral  sale  of   land  is 


(p)  Howe  7.  Smith,  27  Gh.  D. 
89 ;  above,  p.  22. 

{q)  See  note  (X*),  aTx>ve. 

(r)  See  aboye,  pp.  397,  398,  and 
notes  (r,  u) ;  and  see  Thurstan  y. 
Nottingham^  ^c.  Bdg.  Soey.,  1902, 
1  Gh.  1,  13 ;  afarmed,  1903,  A.  0. 
6,  10,  12 ;  and  consider  Simpson 
V.  NieholU,  3  M.  &  W.  240,  244,  6 
M.  &  W.  702,  and  the  American 
case  of  Thompson  t.  Williams^  58 
N.  H.  248,  cited  in  Keener  on 
Qoaai-Gontract,  270,  271.  If 
however  one  oontract  to  buy  land 
and  pay  for  it  with  his  own 
money,  but  direct  the  convey- 
ance to  be  made  to  some  charit- 
able use,  intending  to  give  the  land 
to  the  charity,  and  the  convey- 


ance be  not  in  accordance  with 
the  Mortmain  Act,  the  assurance 
of  the  legal  estate  is  Yoid,  and 
the  charity  has  no  equitable  in- 
terest in  the  land ;  but  in  equity 
the  land  belongs  to  the  purchaser, 
who  has  done  nothing  effectual 
to  divest  himself  of  the  equitable 
estate  which  he  acquired  under 
the  contract  for  sale  ;  Friee  v. 
Hathaway,  6  Madd.  304. 

(#)   Stat.    29    Car.    II.  c.   3  ; 
above,  p.  3. 

(0   See    Pollock  on  Contract, 
652,  7th  ed. 

(m)  Above,  p.  9. 

(r)  Dawson  v.  Ellis,  IJ.  &  W. 
524. 
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a  good  oonsideration  for  a  promissory  note  for  the 
price  (.r).  It  is  therefore  held  that,  although  there  is  in 
general  no  remedy  by  suing  on  the  contract  against  a 
party  who  pleads  the  statute  in  bar  (y),  yet  he  is  under 
an  obligation  quasi  ex  contractu  to  return  money  paid  or 
to  pay  for  work  done  under  the  agreement  repudiated  (2) . 
Thus  if  the  whole  purchase  money  be  paid  on  an  oral 
contract  for  the  sale  of  land,  and  the  vendor  plead  the 
statute  as  a  defence  to  an  action  to  enforce  conveyance, 
the  purchaser  can  recover  the  price  («).  And  where  a 
deposit  is  paid  on  such  a  contract,  the  vendor  pleading 
the  statute  is  not  at  liberty  to  retain  it  {b).  But  the 
better  opinion  is  that  the  purchaser  repudiating  the 
agreement  under  cover  of  the  statute  cannot  recover  the 
deposit  from  a  vendor  who  is  willing  and  able  to  com- 
plete the  contract;  for  such  a  contract  cannot  be 
rescinded  by  either  party  at  will,  as  an  illegal  or  a  void 
agreement  may  {c) ;  and  if  one  party,  having  paid  a 
deposit  with  full  knowledge  that  there  was  no  writing 
to  bind  him,  choose  to  take  advantage  of  the  Act  while 
the  other  is  desirous  of  performing  the  agreement,  the 
law  will  not  assist  him  to  get  back  that  payment  {d). 


m^galitj 

BuperTeDing 
sinoe  the 
formation  of 
the  oontraot. 


If  the  performance  of  a  contract,  which  was  valid  in 
its  inception,  be  rendered  illegal  by  some  event  occur- 
ring after  the  formation,  but  before  the  completion  of 
the  agreement,  the  contract  is  dissolved,  so  far  as  it 
remains  unperformed,  and  the  parties'  mutual  obliga- 
tions are  discharged  (e).  And  it  appears  that  in  such 
case  the  parties  are  placed  in  the  like  position  as  if  their 


(x)  Jones  V.  Jimet^  6  M.  &  W. 
84  ;  aud  see  Lavery  v.  Turley^  6 
H.  &  N.  2.59. 

(v)  See  above,  pp.  9 — 16. 

(z)  bee  Pulhrook  y.  Lawea^  I 
Q.  B.  D.  284. 

{a)  Anon,j  Freem.  486,  case 
664  b  ;  Sag.  V.  &  P.  158. 

(*)  Oosbell  V.  Archery  2  A.  & 


E.  600. 

(c)  Above,  pp.  778,  780. 

(d)  Thomas  y.  Brown,  I  Q.  B.  D. 
714,  dissentingf  from  Caswn  y. 
Hoberte,  31  Beav.  613. 

(«)  Brewster  v.  Kiichell,  1  Salk. 
198 ;  Esposilo  v.  Bowden,  7  E.  & 
B.  763  ;  Baiii/  v.  De  Crespiony. 
L.  R.  4  Q.  B.  180,  186. 
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obligations  were  discharged  for  impossibility  of  per- 
formance (/) ;  the  law  will  not  interfere  to  set  aside  any- 
thing actually  done  in  pursuance  of  the  contract ;  and  the 
parties  cannot  recover  any  money  paid  or  property 
transferred  under  their  agreement  during  its  validity  (g). 
But  this  doctrine  of  illegality  supervening  applies  only 
to  cases  where  the  performance  of  the  primary  obligation 
created  by  the  contract  is  rendered  illegal  by  some 
event,  which  has  occurred  since  the  formation  of  the 
agreement ;  it  does  not  extend  to  dissolve  obligations 
arising  from  breach  of  the  contract  {h).  Illustrations  of 
this  doctrine  occur  where  the  performance  of  a  contract 
is  rendered  illegal  by  statuto  passed  since  its  formation  (t) ; 
and  where  the  act  agreed  to  be  done  cannot  be  accom- 
plished without  commercial  intercourse  with  the  inha- 
bitants of  some  foreign  State,  which  was  friendly  when 
the  contract  was  made,  but  has  become  hostile  before 
the  time  stipulated  for  performance  of  the  agreement  {k). 


(/)  See  KreU  v.  Henry^  1903, 
2  K.  B.  740 ;  Civil  Service  Co-op. 
Soey.  y.  General  Steam  Navigation 
Co.,  ib.  766;  Chandlery.  Webster, 
1904,  1  E.  B.  493. 

{ff)  Furtado  v.  Rodgera,  8  B.  & 
P.  191,  201;  and  see  The  Teutonia, 
L.  R.  3  A.  &  £.  394,  417. 

(A)  See  Flindt  v.  Waters ,  15 
East,  260,  266 :  note  to  ClemonUon 
V,  Bleisifff  1 1  Ex.  145 ;  Janeon  y. 


Driefontein,  ^c,  1902,  A.  C.  484; 
see  also  Hanger  y.  Abbott,  6 
Wallace  (73  U.  S.),  632,  536, 
637. 

(t)  BrewsUr  v.  KiieJiell,  1  Salk. 
198;  Baily  v.  De  Creepigny,  L.  R. 
4  Q.  B.  180,  186. 

(k)  Enpoeito  v.  Bowden,  7  E.  & 
B.  763 ;  see  above  p.  773 ;  and 
next  Chapter  under  the  head  of 
Aliens. 
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Fall  personal  To  constitute  a  valid  contract,  all  parties  to  the  agree* 
reqi^to  of  nient  must  enjoy  full  contractual  capacity  (a) ;  and 
the  oontraot.  when  the  object  of  the  contract  is  the  sale  of  land,  it  is 
also  necessary,  in  order  to  carry  out  the  parties'  inten- 
tion, that  the  vendor  shall  have  full  capacity  to  dispose 
of  his  land  and  the  purchaser  to  accept  a  conveyance 
thereof.  In  the  present  chapter  therefore  we  will  treat 
of  personal  incapacity,  not  only  to  contract  with  regard 
to  land,  but  also  to  purchase  it  in  the  legal  sense  of 
the  word  purchase  (that  is,  to  take  it  by  any  title  other 
than  descent  (6) ),  to  hold  it  and  to  dispose  of  it.  A 
further  reason  for  so  extending  our  examination  of 
personal  incapacity  is  that,  upon  the  investigation  of 
the  title  to  any  land  sold,  it  is  the  duty  of  the  purchaser's 
advisers  to  consider  the  capacity  of  all  persons  who 
have  made  any  assurance  forming  part  of  the  title,  to 
dispose  of  the  land  in  the  manner  expressed  therein  (c). 

Persons  of  As  a  rule,  all  natural  persons  (e)  being  of  the  age  of 

capacity.   ^^gjj^y.Qj^g  qj.  upwards,  of  sound  mind  and  in  their 

sober  senses,  enjoy  full  capacity  to  purchase  land,  to 
hold  it,  to  dispose  of  it  and  to  contract  with  regard  to 
it  (/).    Those  who  labour  under  some  disability  are 

(a)  Aboye,  pp.  1,  2.  lization  Act,  1S70,  aliens;  stat. 

lb)  Litt.  8.  12,  Co.  Lite.  18b.  33  Vict.  o.  14,  s.  2. 
{e)  ATwye,  p.  136.  (/)  Co.  Litt.  2,   42b;  Wms. 

{e)  Including  since  the  Natiira-  Real  Prop.  288,  I9ih.  ed. 
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infants,  persons  of  unsound  mind,  drunken  persons, 
married  women,  oonviots,  outlaws,  alien  enemies  and 
corporations.  We  will  examine  the  peculiar  disabilities 
of  each  of  these  classes  in  turn  ;  and  in  this  examina- 
tion we  will  use  the  word  purchase^  when  printed  in 
italics,  SB  meaning  purchase  in  the  legal  sense  of  the 
term. 

Infants  are  all  persons  under  the  age  of  twenty-one  Infanta, 
years  {g).  The  purchase  of  land  by  an  infant  is  void- 
able at  his  option ;  that  is,  he  may  disagree  thereto 
within  a  reasonable  time  after  coming  of  age ;  and  so 
may  his  heir  or  personal  representative  (according  to 
the  nature  of  the  land)  within  a  reasonable  time  after 
his  death,  if  he  die  while  the  purchase  is  voidable.  But 
the  purchase  remains  good  until  set  aside  (A).  Dis- 
agreement to  the  purchase  is  the  same  thing  as  disclaimer 
of  the  estate  (t) ;  so  that  until  this  take  place  the  estate 
conveyed  is  in  the  infant  or  his  representatives  ;  though 
on  the  avoidance  of  the  purchase  it  will  revert  (without 
any  express  assurance)  tx)  the  conveying  pe&*ty  or  his 
successors  in  interest  (A-).  It  is  now  settled,  as  we  have  Disclaimer, 
seen  (/),  that  disclaimer  of  any  estate  in  land  may  be 
made  by  conduct,  and  need  not,  even  in  the  case  of 
freeholds,  be  evidenced  by  matter  of  record  or  by  deed. 
It  follows  from  what  has  been  said  that  an  infant  is 
under  no  incapacity  to  hold  land.  As  regards  his  Infants* 
power  to  dispose  of  his  land,  the  general  rule  is  that  an  ^^'^^^y*^®®"- 
infant's  conveyance,  whether  of  lands  or  goods  and 
whether  gratuitous  or  for  value,  is  voidable  by  himself 
vdthin  a  reasonable  time  after  he  has  attained  full 


(^)  Litt.  s.  259;  Co.  Litt.  2b,  Socy.,  1902,  1  Gh.  1,  9,  13;  affd. 

78b,  171b.  1903,  A.  C.  6. 

(A)  Co.  Litt.  2b,  380b ;  KetteyU  (t)  See  Shep.  Touch.  284,  285  ; 

Cat,  Cro.  Jao.  320 :  1  Frest.  Abet.  2  Prest.  Abst.  226,  228 ;  Ibunuon 


327;  Birkenhead,  ^.  By,  Co,  v.       v.  Tickell,  3  B.  &  A.  31. 
Fileher,    6   Ex.   121,    123—128  ;  {k)  Above,  p.  667,  n.  {e). 

Thuntan  t.  Nottingham,  ^,  Bdg.  \l)  Above,  p.  282,  n.  (o). 
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age  {m)y  or  by  his  representatives  after  his  death,  if  he 
die  while  the  oonveyanoe  is  still  voidable,  in  the  same 
manner  as  his  purchase  of  land  (n).     But  by  the  effect 


Co.  Litt.  171b,  880b;  2  Inst.  673; 
Bac.  Abr.  Infancy  and  Age  (i.  7, 
iv.  374);  Slator  v.  Trimble,  14 
Ir.  Com.  Law,  342.  But  it  ap- 
pears that  an  infant  may,  with 
the  sanction  of  the  Coart,  eflec- 
tnally  elect  to  avoid  his  voidable 
act  in  pa%9 ;  Stephens  v.  Dud- 
btHdffe,  ^.  Co.,  1904,  2  K.  B.  225. 


Infants' 

marriage 

settlements. 


(m)  An  infant's  conveyance  by 
act  in  pais  is  voidable  during  his 
minority:  but  an  infant  cannot 
of  himself  alone  conclusively  avoid 
during  his  infancy  a  voidable  con- 
veyance made  by  him ;  as  before 
he  attains  full  age  his  avoidance 
of  his  act  in  pais  is  as  voidable  as 
the  act  itself ;  see  Litt.  s.  258  ; 

(m)  litt.  s.  259;  Co.  litt.  45b,  171b,  308a,  380b;  Shep.  Touch. 
232,  233  ;  Bac.  Abr.  Infancy  and  Age  (i.  3) ;  2  Black.  Comm.  291, 
292 ;  Zouch  v.  Parsons,  3  Burr.  1794 ;  Allen  v.  Allen,  2  Dm.  &  War. 
307,  338,  346  ;  Jessel,  M.  B.,  JRe  D'Angibau,  15  Ch.  D.  228,  233,  234  ; 
Wms.  Real  Prop.  67,  13th  ed. ;  Wms.  Pers.  Prop.  54,  11th  ed.  It  is 
submitted  that  the  true  principle  of  this  rule  is  that  a  man's  complete 
consent  is  necessary  to  the  validity  of  any  conveyance  or  contract 
made  by  him ;  see  above,  p.  667,  and  n.  {e) ;  and  that  an  infant  cannot 
give  such  consent  until  he  come  of  age ;  WiUiams  v.  Moor,  11  M.  &  W. 
256,  264,  265 ;  Benjamin  on  Sale,  18,  2nd  ed.  On  this  principle,  a 
marriage  settlement  made  by  an  infant,  whether  of  real  or  personal 
estate,  and  whether  by  way  of  conveyance  or  contract,  is,  as  a  rule, 
voidable  at  his  or  her  option ;  and  the  marriage  settlement  by  a  female 
infant  of  her  property,  which  would  at  common  law  vest  in  her  husband 
upon  her  marriage,  is  only  supported  on  the  ground  that  the  settle- 
ment is  in  effect  a  settlement  made  by  him  of  his  own  property ;  see 
TroUope  v.  Linton,  1  S.  &  S.  477,  485 ;  Simson  v.  Jones,  2  Russ.  &  My. 
865,  374 ;  Ullison  v.  Eltain,  13  Sim.  309 ;  Ze  Vasseur  v.  Seratton,  14 
Sun.  116;  Field  v.  Moore^  7  De  G.  M.  &  G.  691,  711—714 ;  Hony- 
woody.  Sonywood,  20  Beav.  451 ;  Duncan  v.  Dixon,  44  Ch.  D.  211 ; 
Stevens  v.  Trevor- Oarriek,  1893,  2  Ch.  307 ;  Re  Jones,  1893,  2  Ch.  461 ; 
Edwards  v.  Carter,  1893,  A.  C.  360;  Be  Hodson,  1894,  2  Ch.  421; 
Buekltmd  v.  Buckland,  1900,  2  Ch.  534 ;  Davidson,  Prec.  Conv.  iii.  647 
sq.,  3rd  ed. ;  Wms.  Pers.  Prop.  487,  498,  15th  ed.  And  consider 
Viditz  V.  0* Sayan,  1900,  2  Ch.  87,  where  it  was  held  that  a  marriage 
settlement  made  by  a  female  infant  was  not  binding  on  her,  though 
not  repudiated  by  her  within  a  reasonable  time  after  she  came  of  age, 
because  she  had  all  the  time  been  subject  to  Austrian  law,  which  did 
Infants'  gifts  not  allow  her  capacity  to  assent  to  the  settlement.  In  Taylor  v.  Johnston, 
of  money.  19  Oh.  D.  603,  608,  Bacon,  V.-C,  held  that  a  voluntary  gift  of  money 

by  an  infant  was  valid  and  not  voidable,  saying,  **  I  am  not  aware  of 
any  law  which  prevents  an  infant  from  making  a  donation  of  any 
chattels  or  personal  property  in  his  actual  possession"  !  It  is  sub- 
mitted that  this  decision  cannot  possibly  be  supported,  and  that  the 
suggestion  made  in  the  V.-C.'s  dictum  is  entirely  opposed  to  all  the 
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of  the  Infants  Belief  Act,  1874  (o),  which  makes  Toid  Mortffages 

all  oontracts  entered  into  by  infants  for  the  repayment    ^  "*  *^  • 

of  money  lent,  the  mortgage  by  an  infant,  either  of  his 

lands  or  goods,  to  secure  the  repayment  of  money  lent 

to  him  is  absolutely  void ;  and  this  applies,  not  only  to 

the  contract  of  repayment,  but  also  to  the  conveyance 

of  the  estate  or  interest  mortgaged.    An  infant's  Yoid-  Effect  of  an 

able  conveyance  of  his  land,  being  good  until  set  aside,  oon^yance 

passes  the  leiral  estate  therein  to  the  alienee  in  the  first  ^<^.i^ 

7  aTOidance. 

mstance :  but  if  the  infant  or  his  representatives  after- 
wards duly  elect  to  avoid  it,  the  conveyance  becomes 
absolutely  void,  and  he  or  they  become  immediately 
entitled  to  the  land,  without  any  reconveyance,  and 
have  the  right  to  re-enter  upon  and  hold  the  same  as  of 
the  infant's  old  estate  therein.     For  this  reason  (j?),  an 

authoritieB  aboTe  died,  and  cannot  be  accepted.  The  origin  of  the 
Y.-C.'b  mistaken  decision  appears  to  be  a  dictum  of  Lord  Mansfield  in 
Buekinghamthire  y,  Drury,  2  Eden,  60,  72,  that  "  if  an  infant  pays 
money  with  his  own  hand  witJumt  a  valuable  consideration  for  it,  he 
cannot  g«t  it  back  again."  It  has  been  conjectured  that  this  passage 
is  misprinted  and  that  %cith  should  be  read  instead  uf  without; 
Simpson  on  Infants,  75,  n.  (o),  2nd  ed.  And  this  seems  highly  prob- 
able, as  it  is  certainly  laid  down  by  elder  authorities  that  an  infant's 
gift  made  by  delivery  of  a  chattel  or  money  is  voidable,  and  he  may 
recover  it,  if  he  elect  to  avoid  the  gift ;  and  may  get  back  the  money 
in  an  action  of  account ;  Perk.  s.  12 ;  Autten  v.  Jervaty  Hob.  77 ; 
Manbff  v.  Scott,  1  Mod.  124,  137 ;  Bac.  Abr.  Infancy  (L  3),  p.  367, 
7th  ed.  Lord  Mansfield's  dichtm  as  printed  has,  however,  been  reli- 
giously repeated;  see  Holmes  v.  Blogg,  8  Taunt.  508,  511;  but  it 
has  not  been  foUowed,  and  it  is  now  established  that  an  infant  may 
recover  money  paid  with  his  own  hand  under  a  contract,  from  which 
he  has  derived  no  benefit,  and  which  he  has  elected  to  avoid ;  Corpe  v. 
OvcrtoHy  10  Bing.  252;  Hamilton  y,  Vaughan-Sherrin,  ^e.  Co.,  1894, 
3  Ch.  589.  These  cases  appear  to  dispose  alike  of  Lord  Mansfield* s 
dietutn  and  Y.-C.  Bacon's  decision ;  for  if  an  infant  can  recover  money 
actually  paid  by  him  under  a  contract,  where  there  was  a  considera- 
tion for  the  payment,  d  fortiori  he  must  be  able  to  get  back  money 
paid  as  a  free  gift. 

(o)  Stat.  87  &  38  Vict.  c.  62,  (p)  A  conveyance  of  land  in- 

s.  1 ;  Thurstan  v.  Nottinghatn,  %c,  duced  by  fraud,  misrepresenta- 

Bdg.  Soojf.,  1902,  1  Ch.  1,  1903,  tion,  duress  or  undue  mfluence 

A.  C.  6.  is  not  voidable  in  the  same  man- 
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Infant's 
voidable 
oonveyanoe 
is  not  made 
ralid  through 
pnrohaflefor 
value  without 
notice  of 
infancy. 


Infant's  sale 
or  porohase 
procured  bj 
his  fraudulent 
representation 
that  he  is  of 
age. 


infant's  oonveyanoe,  either  of  Iub  lands  or  goods,  is  not 
rendered  valid,  like  a  oonveyanoe  induoed  by  fraud  (q), 
by  the  fact  that  it  is  made  to  a  purchaser  for  value, 
taking  in  good  faith  and  without  notice  of  the  infancy ; 
but  remains  equally  voidable  in  these  circumstances  at 
the  infant's  option  as  if  it  had  been  made  gratuitously  (r) . 
It  follows  that,  if  one  purchase  land  of  an  in&nt, 
believing  him  to  be  of  full  age,  and  sell  or  mortgage  it 
to  another,  the  infant  may  avoid  his  conveyance,  and 
recover  the  land  from  the  second  purchaser  or  the 
mortgagee  as  well  as  from  the  original  buyer.  If, 
however,  an  infant  fraudulently  represent  himself  to  be 
of  full  age,  and  so  procure  another  to  complete  with 
him  a  transaction  of  sale  or  purchase,  the  transaction  is 
in  equity  (though  not  at  law  («) )  avoidable  by  the  party 
misled  (t)  in  the  same  manner  and  to  the  same  extent 
as  if  the  transaction  had  been  induced  by  the  fraud  of 
a  person  of  full  age  (u).  But  the  equitable  jurisdiction, 
which  thus  prevents  an  infant  from  taking  advantage 
of  his  own  fraud,  extends  only  to  decreeing  the  rescis- 
sion of  the  transaction  and  the  restitution  of  the  thing 
fraudulently  obtained,  and  does  not  enable  the  party 
misled  to  obtain  compensation,  if  he  choose  to  affirm 
the  transaction  (x).    On  the  same  principle  it  seems  that 


ner ;  the  conveving  party  is  left 
with  a  mere  right  of  action  to  set 
the  transaction  aside;  and  if  he 
assert  this,  a  re-oonveyanoe  wiU 
be  necessary  to  give  him  the  legal 
estate  therein ;  see  above,  pp.  674, 
747, 

(q)  Above,  pp.  674,  746,  747. 

(r)  See  Johfuon  v.  Piff  1  Keb. 
905,  913,  as  to  the  mortgage  there 
mentioned ;  Stikeman  v.  Dawson ^ 
1  De  O.  &  S.  90,  113;  Inman  v. 
Inman,  L.  R.  15  Eq.  260.  Of 
course,  where  the  infantas  con- 
veyance is  void,  as  in  the  case  of 
a  mortgage,  it  cannot  be  so  vali- 
dated; Thurttan  v.  Nottingham^ 
^c.  Bdg.  Soey.,  1902,  1  Ch.  1, 
1903,  A.  0.  6. 


(«)  The  rule  of  law  is  that  an 
infant*s  conveyance  or  contract 
cannot  be  made  valid  by  his  own 
fraud;  see  Pigot  v.  Ruttely  Cro. 
Eliz.  124 ;  Johnson  v.  Pie,  1  Keb. 
906,  913 ;  Jennings  v.  RundaU,  8 
T.  B.  336;  Nelson  v.  Stoeker,  4 
De  G.  &  J.  468,  466 ;  Bartlett  v. 
IVeUs,  1  6.  &S.  836,  841. 

it)  fFatts  V.  Cresicell,  2  Eq.  Ca. 
Abr.  616,  pi.  3  ;  Clarke  v.  Cb&^^, 
2  Cox,  173 ;  Lemprihre  v.  Lange^ 
12  Ch.  D.  675. 

(m)  Above,  pp.  744  sq, 

{x)  See  last  note  but  one ;  and 
cf.  above,  pp.  723,  729,  744  sq. 
If  an  infant,  by  fraudulentlv 
representing  himself  to  be  of  full 
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if  an  infant,  by  a  fraudulent  representation  of  this  kind, 
procure  a  loan  on  mortgage  of  his  lands  or  goods, 
he  may  be  obliged  under  the  equitable  jurisdiction  of 
the  Court  to  repay  what  is  owing  as  a  condition  of  his 
invoking  the  assistance  of  the  Court  to  declare  the 
invalidity  of  the  mortgage  or  to  recover  possession  of 
the  property  mortgaged  or  the  title  deeds  thereof  (y). 
But  to  bring  this  principle  into  operation,  there  must 
be  an  actual  representation  made  either  by  the  infantas 
positive  assurance  that  he  is  of  age  or  by  hid  active 
concealment  of  the  facts  (z) ;  mere  silence  as  to  his  age 
is  insufficient  (a).  A  power  of  attorney  given  by  an  Infant's 
infant  to  do  on  his  behalf  any  act  which  might  bind  JSo]^le5^ 
him  is  absolutely  void  as  against  him  (6). 

An  infant  is  enabled  to  make  a  valid  conveyance  in  Where  an 
the  following  cases : — First,  he  may  convey  real  estate  ^^  a*^lid 
under  a  power  simply  collateral  (c)  and  exercisable  by  conveyance, 
deed  (d) :  but  he  cannot  convey  real  estate  under  any  ^-  Exerobe  of 

^   '  1  .    •  powers  by  an 

other  power  (e).     As  to  personalty,  an  infant  may  also  infant, 
exercise  by  deed  a  power  simply  collateral,  and  may 
further  exercise  by  deed  any  other  power,  as  to  which 


age,  obtain  a  loan  of  money,  the 
lender  has  an  equitable  claim  to 
recover  the  money.  The  infant 
does  not  in  this  case  contract  a 
debt :  but  he  incurs  an  equitable 
liability  which  is  provable,  if  he 
be  made  bankrupt  after  attain- 
ing full  age;  Expie.  Vnit^y  ^. 
Aaweiation,  3  De  G.  &  J.  63 ; 
Ezpte.  Jones,  18  Gh.  D.  109,  120 
—125. 

(y)  See  Bomer,  L.  J.,  Thurttan 
V.  Nottingham,  ^.  Bdg,  Soey., 
1902,  1  Ch.  1,  12. 

{z)  Above,  pp.  686,  733. 

(a)  Stikeman  v«  Dawson,  1  De 
O.  &  S.  90 ;  Bxpte.  Jones,  18  Ch. 
D.  109,  120—125;  Thurston  v. 
Nottingham,  ^.  Bdg.  Soey.,  1902, 
1  Ch.  1,  12,  1903,  A.  C.  6;  and 
of.  above,  p.  684. 


(*)  Bac.  Abr.  Infancy  (i.  3) ; 
Zoueh  V.  Parsons,  3  Burr.  1794, 
1804,  1808. 

{e)  A  power  simply  collateral  is  Power  simply 
a  power,  by  the  exercise  of  which  collateral, 
the  donee  can  acquire  no  interest  in 
tlie  Subject-matter  of  the  power, 
given  to  a  person,  who  has  not 
any  interest  therein  at  the  time  of 
the  creation  of  the  power  and 
takes  no  interest  therein  nndw 
the  instrument  conferring  the 
power ;  see  Sug.  Pow.  47,  48,  8tli 
od. 

(rf)  Sug.  Pow.  177,  910,  8th  ed. ; 
King  v.  Bellord,  1  H.  &  M.  343, 
347;  Bs  D'Angibau,  16  Ch.  D. 
228,  232,  233. 

(e)  Hearle  v.  Oreetibank,  3  Atk. 
695;  Bs  D'Angihau,  15  Ch.  D« 
228,  233,  241,  244,  246. 
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Power 

exeroifable  by 
wiU. 

2.  Feoffment 
by  an  infant 
under  the 
custom  of 
gavelkind. 


it  appears  to  have  been  the  donor's  intention  that  it 
should  he  exercisable  during  infancy,  and  of  which  the 
exercise  will  not  operate  to  diminish  his  interest  in  the 
property  appointed  (./).  But  it  is  submitted  that  an 
iuf  ant  cannot  exercise  any  power  over  personalty  so  as 
to  deprive  himself  of  any  interest  which  he  has  in  the 
subject  of  the  power  (</).  An  infant  cannot  now  exer- 
cise any  power  by  will ;  as  under  the  Wills  Act  (h)  no 
will  made  by  an  infant  is  valid.  Secondly,  under  the 
custom  of  gavelkind  an  infant  of  the  age  of  fifteen 
years  or  upwards  may  make  a  valid  conveyance  of  his 
land,  whereof  he  is  seised  subject  to  this  custom,  by 
feoffment  executed  for  valuable  conpideration  (/).  In 
this  case  the  feoffment  need  not  be  evidenced  by  deed  {k) : 
but  it  must  be  put  into  writing  and  signed  by  the 
infant  in  order  to  satisfy  the  Statute  of  Frauds  (/) ;  and 
livery  of  seisin  must  be  made  by  the  infant  in  person  (i). 
The  custom,  however,  does  not  extend  to  enable  the 
infant  to  give  a  valid  receipt  for  the  consideration 
money  ;  the  practice  is  therefore  to  endorse  on  the  con- 
veyance a  written  attestation  of  the  fact  of  payment, 
instead  of  inserting  the  usual  receipt  (//i).  But  it  is 
thought  that  the  money  may  be  safely  paid  to  the 
infant  (m).  Where  it  appeared  on  the  face  of  a  feoff- 
ment on  sale  by  a  dowress  and  co-heirs  in  gavelkind,  of 


(/)  Se  CardrouU  Settiemfni^  7 
Ch.  J).  728;  It$  D'Angibau,  15 
Ch.  D.  228  ;  Povey  v.  ffordern, 
1900,  1  Ch.  492,  495. 

{ff)  Ite  Armit,  5  I.  R.  Eq.  352, 
%^\  Farwell  on  Powers,  125, 
2nd  ed. 

(h)  Stat.  7  Will.  rV.  &  1  Vict. 
0.  26,  8.  7. 

(t)  Davidson,  Prec.  Conv.  toI. 
ii.  pt.  i.  244,  n.,  4th  ed. ;  Be 
MasMl  and  OoldfinehU  Contraetj 
1895,  2  Oh.  525,  528,  529. 

.  {k)  Stat.  8  &  9  Viot.  c.  106, 
8.  8. 
(l)  Stat.  29  Gar.  II.  c.  8,  s.  1. 


{m)  See  authorities  dted  in 
note  (i),  above ;  where  it  is  alao 
stated  that  it  is  often  advisable 
for  the  infant's  sake  that  the  pur- 
chaser should  require  the  money 
to  be  inyested  in  the  names  of 
trustees  or  in  the  infant's  name 
until  the  infant  attains  twenty- 
one.  It  is  conceived  that  if  this 
course  be  adopted,  it  must  be 
purely  accessory  to  the  payment 
of  the  money  to  the  infant  him- 
self ;  for  he  cannot  make  a  valid 
appointment  of  trustees  for  him- 
self, so  as  to  enable  them  to  grive 
a  good  discharge  for  the  purchase 
money. 
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whom  one  was  an  infant,  that  the  infant  had  not 
received  full  value  for  his  share,  it  was  held  that  the 
title  was  too  douhtf iil  to  be  forced  by  the  purchaser  on 
a  subsequent  purchaser  from  him  (»).  It  is  conceived, 
however,  that  where  it  is  not  apparent  that  the  sale 
was  at  an  undervalue,  it  will  be  presumed  that  the 
infant  received  full  value  for  his  land  (o).  Thirdly,  by  3.  Under  the 
the  Infant  Settlements  Act,  1855  (;?),  every  infant  not  menis  Act. 
under  twenty  if  a  male,  and  not  under  seventeen  if  a 
female,  is  empowered  to  make  upon  or  in  contemplation 
of  his  or  her  marriage  (9),  and  with  the  sanction,  for- 
merly of  the  Court  of  Chancery  and  now  of  the  Chancery 
Division  of  the  High  Court  (r),  a  valid  and  binding 
settlement  of  all  or  any  part  of  any  property,  whether 
real  or  personal,  and  whether  in  possession,  reversion, 
remainder  or  expectancy  («),  to  which  he  or  she  is 
entitled,  or  over  which  he  or  she  has  any  power  of 
appointment,  except  a  power  expressly  declared  not  to 
be  exercisable  by  an  infant.  The  Act  makes  every 
conveyance  or  contract  to  convey  («)  executed  by  an 


(n)  Se  Mcukell  and  Goldjlfich's 
Contract,  1895,  2  Ch.  625.  It 
appeared  that  the  mother  had  re- 
ceived more  than  the  just  value 
of  her  interest  as  dowress,  hence 
the  infant's  conveyance  was  void- 
able on  the  gpround  of  undue  in- 
fluence ;  above,  p.  758. 

(o)  See  above,  pp.  97,  301. 

Ip)  Stat.  18  &  19  Vict.  c.  43, 
extended  to  the  Court  of  Chancery 
in  Ireland  by  stat.  23  &  24  Vict. 
o.  83. 

(q)  It  has  been  held  that,  in 
the  case  of  an  infant  ward  of 
Court  who  has  married  without 
the  Court* B  consent,  a  post-nuptial 
settlement  of  her  property  may  be 
made  under  this  Act;  Powell  v. 
Oakley,  34  Beav.  blb\  Be  Sampson 
and  Wall,  25  Ch.  D.  482.  There 
are  conflicting  judicial  decisions 
and  opinions  as  to  whether  the 
Act  authorises  a  post-nuptial 
settlement  in  other,  oases ;  see  Re 


Pottei',  L.  R.  7  Eq.  484;  Re 
Sampson  and  Wall,  ubi  sup. ;  Re 
Phillipn,  34  Ch.  D.  467;  Buck- 
matter  v.  Buekmaster,  3t  Ch.  D. 
21,  26,  3G,  40,  affirmed,  nom. 
Seaton  v.  S^alon,  13  App.  Chs.  61, 
68,  75,  76.  In  this  List  case  it 
was  decided  that  the  Act  remoTed 
the  disability  of  infancy  only,  and 
did  not  enable  a  female  ward  of 
Court  by  a  post-nuptial  settlement 
made  thereunder  to  dispose  of 
her  reversionary  chose  in  action, 
which  she  could  not  otherwise 
alien. 

(r)  As  to  infants'  marriage 
settlements  made  without  such 
sanction,  see  above,  p.  786,  n.  (n). 

(«)  The  Act  thus  enables  an 
infant  to  make  a  perfectly  valid 
covenant  in  the  settlement  to 
settle  his  or  her  after-acquired 
property;  Re  Johnson ^  1891,  3 
Ch.  48. 
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iDfant  with  the  approbation  of  the  Court  for  giving 
effect  to  such  settlement  as  valid  and  effectual  as  if  the 
infant  were  of  full  age  (t) :  but  provides  (m)  that  any 
appointment  under  a  power  or  disentailing  assurance 
executed  by  any  infant  tenant  in  tail  under  the  Act  shall 
become  absolutely  void  if  the  infant  die  under  age.  It 
has  been  held  that  this  provision  invalidates  appoint- 
ments made  by  tenants  in  tail  only,  and  not  tho3e 
4.  Bj  statute  made  by  other  persons  (x).  Fourthly,  infants  are  in 
in  oertain        certain  special  cases  enabled  bv  statute  to  make  valid 

special  cases.  ^  .  "^ 

oonveyances  of  land ;  as  with  the  sanction  of  the  Court 
for  the  purpose  of  giving  effect  to  the  sale  or  mortgage 
of  a  deceased  testator's  or  intestate's  lands  in  order  to 
satisfy  his  debts  (y),  or  to  the  surrender  or  grant  of 
renewable  leases  (z).  And  infants'  lands  may  by  statute 
be  assured  by  or  with  the  consent  of  their  guardians 
for  certain  charitable  or  meritorious  uses(/7)  or  public 
purposes  (b). 

Leases,  sales        By  the  effect  of  the  Conveyancing  Act,  1881  (c),  the 
and  improve-    Court  is  enabled  to  authorise  the  same  leases,  sales,  and 

ments  oi  ,  '  ' 

infants'  land,  improvements  of  any  land,  of  or  to  which  an  infant  is 
in  his  own  right  seised  or  entitled  for  an  estate  in  fee 
simple  or  for  any  leasehold  interest  at  a  rent,  as  the 


(0  Stat.  18  &  19  Vict.  o.  43, 
s.  1. 

(u)  Sect.  2. 

(z)  Be  Seoti,  1891,  1  Oh.  298. 

(y)  Stats.  11  Geo.  IV.  &  1  Will. 
IV.  c.  47,  s.  11 ;  2  &  3  Vict.  o.  60; 
11  &  12  Vict.  c.  87.  These  pro- 
Tiflions  are  now  soperseded  in 
practice  by  those  of  the  Trustee 
Act,  1893,  ss.  26,  27,  30,  amended 
by  s.  1  of  the  Trustee  Act,  1894  ; 
see  Seton  on  Decrees,  982,  983, 
6th  ed. 

(«)  Stat.  11  Geo.  IV.  &  1  WiU. 

.  c.  65,  ss.  12,  16,  31. 

(a)  As  for  sites  for  schools, 
stat.  4  &  5  Vict.  o.  38,  s.  6 ;  for 
literary,  scientific,  and  like  insti- 
tutions, Stat.  17  &  18  Vict.  c.  1 12, 


W: 


8.  5 ;  for  places  cf  worship  or 
burial,  sUt.  36  &  37  Vict.  c.  60, 
8.  3;  see  above,  p.  401,  n.  As 
to  infante'  land  required  for  the 
erection  or  construction  of  any 
house  or  building  for  the  pur- 
poses of  any  charity,  see  stats.  16 
&  17  Vict.  o.  137,  s.  7,  amended 
by  18  &  19  Vict.  o.  124,  s.  41. 

(b)  As  under  tiie  Lands  Clauses 
Act,  1845,  Stat.  8  &  9  Vict.  c.  18, 
ss.  7,  69,  76,  81 ;  or  for  the  de- 
fence of  the  realm,  stat.  28  &  24 
Vict.  0.  112,  s.  11. 

(«)  Stat.  44  &  46  Vict.  o.  41, 
8.  41.  As  to  the  powers  of 
dealing  with  infants'  land  before 
this  enactment,  see  Wms.  Conv. 
Stat.  200—203. 
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Court  has  power  to  authorise  in  the  case  of  a  settled 
estate  by  virtue  of  the  Settled  Estates  Act,  1877  (rf). 
And  by  the  eflfect  of  the  Settled  Land  Act,  1882  (e),  all 
the  powers  of  a  tenant  for  life  under  that  Act  may  be 
exercised  on  behalf  of  an  infant,  not  only  where  he  is 
or  has  the  powers  of  a  tenant  for  life  under  the  Act, 
but  also  with  regard  to  any  land,  of  or  to  which  he  is 
in  his  own  right  seised  or  entitled  in  possession  for  any 
estate  or  interest  (/) ;  and  in  such  case  these  powers 
are  exercisable  by  the  trustees  of  the  settlement  (</),  if 
any,  or  if  there  be  none,  then  by  such  person  and  in 
such  manner  as  the  Goui't,  on  the  application  of  the 
infant's  testamentary  or  other  guardian  or  next  friend, 
may  order.  TJnder  these  enactments,  any  land,  of  Saleorleaae 
which  an  infant  is  tenant  for  life  at  law  or  in  equity,  under  the 
or  in  which  he  has  any  other  estate  or  interest  giving  Settled  Land 
him  the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act,  1882  (A),  or  of  which  he  is  seised  in  fee,  or 
to  which  he  is  otherwise  entitled  in  possession,  may  be 
eflPectively  sold  and  conveyed  to  a  purchaser,  notwith- 
standing his  infancy  ;  and  any  leases  authorised  by  the 
Settled  Land  Act  may  be  made  thereof  in  like  manner. 
Where  persons  are  specially  appointed  by  the  Court  to 
exercise  the  powers  so  conferred,  there  being  no  trustees 
of  the  settlement,  it  is  not  necessary  that  such  trustees 
should  also  be  appointed  in  order  that  notice  may  be 
given  to  them  of  the  intention  to  exercise  the  powers, 
and  the  persons  so  appointed  may  well  exercise  the 
powers,  notwithstanding  that  there  are  no  such  trus- 
tees (/) :  but  in  that  case  any  purchase  or  other  capital 
money  must  be  paid  into  Court,  the  persons  so  appointed 


{d)  Stat.  40  &  41  Vict.  c.  18.  easile's  Estate,  ib.  129,  139,  140; 

(e)  Stat.  45  &  46  Vict.  c.  38,  Jie  Simpson,  1897,  1  Oh.  256. 

88.  69,  60.  iff)  Above,  p.  311. 

(/)  See  He   Wells,  31  W.   R.  (A)  Stat.  46  &  46  Vict.  c.  38, 

764,  W.  N.    1883,   p.   Ill;    i&?  8.68. 

Morgan,  24  Ch.  D.  114 ;  Re  NevC'  (i)  See  above,  pp.  308  sq, 

W. — IT.  9 
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having  no  authority  to  give  a  good  receipt  therefor  {k). 
If,  however,  there  be  trustees  of  the  settlement  and  the 
powers  in  question  be  exercised  by  them,  it  will  lie  in 
their  option,  as  exercising  the  powers  of  a  tenant  for 
life,  to  direct  the  purchase  or  other  capital  money  to  be 
paid  either  to  themselves,  as  trustees  of  the  settlement, 
or  into  Court  (/),  and  if  they  choose  to  direct  payment 
to  be  made  to  themselves,  their  receipt  will  be  a  good 
discharge  to  the  purchaser  (m).  And  this  is  the  case, 
not  only  where  the  infeuit  has  a  life  or  other  limited 
estate  giving  him  the  powers  of  a  tenant  for  life  of 
settled  land,  but  also  where  he  is  seised  in  fee  or  other- 
wise absolutely  entitled  in  possession,  and  trustees  of 
the  settlement  deemed  under  sect.  59  of  the  Settled 
Land  Act,  1882,  to  be  existing  are  appointed  by  the 
Court  (n). 


Infants' 
contraotp. 


At  common  law,  the  conti*acts  of  infants  are  generally 
voidable  at  their  option  (o),  but  are  valid  if  beneficial  to 
the  infant  in  the  opinion  of  the  Court  (/?),  especially 
contracts  for  necessaries,  or  whatsoever  things  are 
reasonably  necessary  for  the  use  of  the  infant  according 
to  his  circumstances  and  condition  of  life  (q).     But  by 


(/•)  He  Dndhifa  Cwitraet,  35 
Ch.  D.  338 ;  see  above,  p.  308. 

{/)  Stat.  40  &  46  Vict.  c.  38, 
88.  22  (1),  CO ;  above,  p.  308. 

(m)  See  Ue  Newcastle's  Estates, 
24  Ch.  D.  129,  137-140,  142; 
1  Key  &  Elph.  Prec.  Conv.  521, 
n.  (A),  4th  ed. ;  494,  n.  (*),  7th  ed. 

(«)  See  Re  Dudley* s  Contract , 
35  Ch.  D.  338,  342,  344 ;  Be 
Simpson,  1897,  1  Ch.  256,  259. 

(o)  Warwick  v.  Bruce,  2  M.  & 
S.  205,  6  Taunt.  118;  Williams 
V.  ^oor,  11  M.  &  W.  256 ;  Carter 
V.  Silber,  1892,  2  Ch.  D.  278; 
affirmed  nom.  Edwards  v.  Carter ^ 
1893,  A.  C.  360;  Stephens  v. 
Dudbridge,  ^.  Co.,  1904,  2  K.  B. 
225.  There  is  authority  to  the 
effect  that  a  unilateral  contract 


by  an  infant  entirely  to  his  own 
detriment  is  absolutely  void :  but 
it  is  doubtful  whether  this  means 
anything  more  than  that  it  is  void 
as  against  him,  i,e.,  that  he  can- 
not be  obliged  to  perform  it, 
though  he  may  do  so,  if  he  likes ; 
see  JFhelpdaWs  case,  5  Rep.  119 ; 
Saunderson  v.  Marr,  1  H.  Bl.  75  ; 
Baylis  v.  Linely,  3  Bf .  &  S.  477  ; 
Kingsman  v.  Kingstnan,  6  Q.  B.  D. 
122,  127. 

( p)  Clententsy,  London  and  North 
Western  By,  Co.,  1894,  2  Q.  B. 
482. 

(q)  Byder  v.  Womhicell,  L.  R^ 
4  Ex.  32 ;  Johnstone  v.  Marks,  19 
Q.  B.  D.  509 ;  Walter  v.  Everard, 
1891,  2  Q.  B.  369.  It  may  be 
noted  that  the  law  does  not  go 
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the  let  section  of  the  Infants  Relief  Act,  1874  (r),  all  Infants 
contracts  thenceforth  entered  into  by  infants  for  the  1374. 
repayment  of  money  lent  or  to  be  lent  («)  or  for  goods 
supplied  or  to  be  supplied  (other  than  contracts  for 
necessaries)  and  all  accounts  stated  with  infants  shall 
be  absolutely  void  :  provided  always  that  this  enactment 
shall  not  invalidate  any  contract  into  which  an  infant 
iiiay  by  any  existing  or  future  statute  or  by  the  rules  of 
common  law  or  equity  enter,  except  such  as  now  by  law 
are  voidable.  And  by  the  2nd  section,  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted 
during  infancy,  or  upon  any  ratification  made  after  full 
age  of  any  promise  or  contract  made  during  infancy^ 
whether  there  shall  or  shall  not  be  any  new  considera- 
tion for  such  promise  or  ratification  after  full  age.  The 
first  section  of  this  Act  makes  void  the  particular 
contracts  therein  specified  only  {t).  The  second  section, 
prohibiting  any  action  upon  the  ratification  of  an  infant's 
contract  (w),  is  held  to  apply  to  ail  contracts,  of  which 


bejondaUowing  infants*  contracts 
to  pay  for  necessaries  supplied  to 
be  good.  An  infant's  oonveyaDoe, 
charge,  bill,  or  note,  which  would 
otherwise  be  voidable  or  void,  is 
not  made  valid  by  the  fact  that 
it  was  made  or  given  in  conside- 
ration of  the  supply  of  necessaries ; 
Martin  v.  Gak,  4  Ch.  D.  428;  lie 
Soltykoffj  1891,  1  Q.  B.  413. 
Persons  who  have  furnished  an 
infant  with  money  to  buy  neces- 
saries are,  however,  entitled  in 
equity  to  stand,  by  subrogation, 
in  the  place  of  those  who  supplied 
the  necessaries;  Mar  low  v.  Fit- 
feild,  I  P.  W.  558. 

(r)  Stat.  37  &  38  Vict.  c.  62. 
'  («)  By  the  Betting  and  Loans 
(Infants)  Act,  1892,  stat.  55  Vict, 
c.  4,  s.  5,  if  any  infant,  who  has 
contracted  a  loan  which  is  void 
in  law,  agrees  after  he  comes  of 
age  to  pay  any  money  which  in 
•^gAiole  or  in  part  represents  or  is 


agreed  to  be  paid  in  respect  of 
any  such  loan,  and  is  not  a  new 
advance,  such  agreement,  and  any 
instrument,  negotiable  or  other, 
^iven  in  pursuance  of  or  for 
carrying  into  effect  such  agree- 
ment,  or  otherwise  in  relation  to 
the  payment  of  money  represent- 
ing or  in  rvispect  of  such  loan, 
shii  1,  bo  far  an  it  relates  to  money 
which  represents  or  is  payable  in 
respect  of  such  loan,  and  is  not  a 
new  advance,  be  void  absolutely 
as  against  all  persons  whomso- 
ever ;  and  for  the  purposes  of  this 
section  any  interest,  commission, 
or  other  payment  in  respect  of 
such  loan  shall  be  deemed  to  be  a 
part  of  such  loan. 

{t)  Duncan  v.  Dixon,  44  Ch.  D. 
211. 

(w)  This  enactment  does  not 
prevent  the  parties  to  a  contract 
made  in  the  infancy  of  one  of 
them  from  making  a  new  con- 
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before  the  Act  the  burthen  of  proving  a  ratification  after 
full  age  (x)  laj  upon  the  party,  who  sought  to  enforce 
them  (//).  These  are  all  contracts,  as  to  which  under 
the  old  practice  a  plea  of  infancy  merely  was  a  sufficient 
plea  in  bar  of  an  action  to  enforce  them,  and  the  plaintiff 
could  not  recover  unless  he  set  up  and  maintained  a  plea 
of  ratification  after  attcdning  full  age  by  way  of  repli- 
cation (z).  Such  were  contracts  executory  on  both  sides, 
whether  to  be  performed  during  infancy  or  afterwards, 
and  contracts  to  be  performed  by  the  infant,  either 
within  age  or  afterwards,  in  consideration  of  some 
fleeting  benefit  executed  in  his  favour,  as  the  supply  of 
money  or  of  goods  other  than  necessaries  (z).  There 
are,  however,  some  contracts  by  infants  which  remain 
binding  on  them  after  they  have  attained  full  age, 
unless  within  a  reasonable  time  after  coming  of  age 
they  repudiate  them  and  give  notice  of  such  repudiation 
to  the  other  party ;  and  the  party  who  sues  an  infant 
on  one  of  these  contracts  has,  primd  facie^  a  good  cause 
of  action  and  was  not  obliged  to  prove  ratification  as  a 
condition  precedent  to  charging  the  infant  thereon  (<?). 
Of  this  kind    are  contracts,   by  which   a  permanent 


tract  to  the  same  effect  after  the 
infant  is  oome  of  age ;  see  North', 
eote  v.  Doughty,  4  G.  P.  D.  385 ; 
Diteham  v.  WorraU,  6  C.  P.  D. 
410. 

(x)  By  Lord  Tenterden*8  Act, 
Btat.  9  Geo.  IV.  c.  14,  ».  5,  no 
action  thould  be  maintained  to 
charge  anj  person  upon  any  pro- 
mise made  after  fnll  age  to  pay- 
any  debt  contracted  duiing  in- 
fancy or  upon  any  ratification 
after  full  age  of  any  promise  or 
simple  contract  made  during  in- 
fancy, unless  such  promise  or 
ratification  were  made  by  some 
writing  signed  by  the  party  to  be 
chargM  therewith.  This  enact- 
ment was  superseded  by  s.  2  of 
the  Infants  Relief  Act,  1874,  aud 
repealed  by  stat.  38  &  39  Vict, 
c.  66. 


(y)  Bxpte,  Kibble,  L.  R.  10  Oh. 
373  ;  C^head  v.  Mullis,  3  C.  P.  D. 
439. 

(z)  The  burthen  of  proving  in- 
fancy lay  upon  the  party  who 
pleaaed  it,  but  if  this  were  estab- 
lished, the  onus  of  proving  ratifi- 
cation was  upon  the  party  who 
set  up  that  plea ;  see  Borthwiek 
V.  Carruthers,  1  T.  R.  648 ;  Cohen 
V.  Armstrong,  1  M.  &  8.  724  ; 
Sunt  y.  Massey,  6  B.  &  Ad.  902  ; 
Hartley  y,  Wharton,  11  A.  &  E. 
934  ;  Williams  y.  Moor,  11  M.  & 
W.  268 ;  Harris  y.  Wall,  1  Ex. 
122  ;  North  Western  Ry.  Co.  v. 
MeMiehael,  6  Ex.  114,  125,  126  ; 
Ghitty  on  Pleading,  i.  607,  ill.  33, 
170,  177,  426,  7th  ed. 

(a)  See  Goode  y.  Harrison,  5  B. 
&  A.  147. 
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interest  in  property  is  immediately  conferred  on  the 
infant,  and  lie  himself  is  laid  in  return  under  a  con- 
tinuing obligation  (a)  to  be  performed  partly  or  wholly 
after  he  has  attained  full  age.  Instances  of  this  class 
of  contract  are  the  acceptance  by  an  infant  of  some 
permanent  property,  to  which  a  liability  is  incident,  as 
where  he  takes  a  lease  of  land  at  a  rent  (b)  or  shares  not 
fully  paid  up  in  a  company  (r).  And  the  same  principle 
has  been  applied  where  an  infant  has  by  his  marriage 
settlement  taken  a  permanent  interest  in  property  and 
entered  into  a  covenant,  which  may  operate  as  a  dis- 
position of  property  in  equity;  as  to  settle  some  property 
to  be  afterwards  acquired  by  him  (^).  In  these  cases, 
if  the  infant  wish  to  escape  liability  on  the  contract,  he 
must  repudiate  it  and  renounce  all  benefit  thereunder 
and  duly  communicate  (e)  his  repudiation  to  the  other 
party  within  a  reasonable  time  after  coming  of  age. 
For  these  contracts  remain  good  until  set  aside ;  and  if 
the  infant  omit  so  to  avoid  them,  they  will  be  perfectly 
binding  on  him,  and  the  Infants  Relief  Act  will  be  no 
bar  to  an  action  to  enforce  them  (/). 

As  a  rule,  when  an  infant  makes  a  contract  which  is  The  other 
voidable  at  his  option,  the  other  party  is  firmly  bound,  fnfant's  <»n- 
and  the  infant  can  enforce  the  contract  either  during  tract  is  bound, 
infancy  or  afterwards  (g).    But  an  infant  cannot  enforce  Infant  cannot 
during  infancy  the  specific  performance  of  any  contract  gpedfio 
made  by  him,  on  account  of  the  want  of  mutuality  of  performance. 


{a)  See  Ooode  v.  Harrison^  5  B. 
&  A.  147. 

{b)  Kttsey*8  eaae,  Cro.  Jac.  320  ; 
ana  see  Hobne*  v.  Blogg^  8  Taunt. 
35. 

(e)  Curk  and  Bandon  By,  Co.  v. 
Cazenove,  10  Q.  B.  935;  North 
Western  By.  Co.  v.  MeMtehael, 
5  Ex.  114  ;  Luimden^9  ease^  L.  R. 
4  Ch.  31 ;  EbbetU'  case,  L.  R.  5  Ch. 
302. 

{d)  Duncan  y.  Dixotiy  44  Ch.  D. 


211,  214;  Carter  v.  Silber,  1892, 
2  Ch.  278 ;  affirmed,  nom.  Edwards 
y.  Carter y  1893,  A.  C.  360. 

{e)  See  above,  p.  746. 

(/)  Carter  y.  Silber,  1892,  2 
Ch.  278,  284;  affirmed,  1893, 
A.  C.  360 ;  and  see  Viditz  v. 
O'Eagan,  1900,  2  Ch.  87,  96— 
100. 

(y)  Warviek  v.  Bruce,  2  M.  & 
S.  205,  6  Taunt.  205. 
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Completed 
sale  of  land 
by  infant. 


remedy  between  the  other  party  and  himself  (A).  It 
appears,  however,  that  formerly  an  infant  might  success- 
fully sue  on  attaining  full  age  for  specific  performance 
of  a  contract  made  in  infancy  and  originally  voidable 
by  him ;  for  to  maintain  such  an  action  he  must  have 
submitted  to  perform  his  part  of  the  contract,  and  that 
would  have  been  an  afllrmance  of  his  liability  there- 
under and  would  have  rendered  the  remedy  mutual  (t). 
But  it  seems  that,  since  the  Infants  Relief  Act,  1874  (A), 
an  infant  can  no  longer  enforce  the  specific  performance 
of  such  a  contract  after  attaining  full  age,  unless  the 
contract  be  one  of  the  continuing  kind,  which  remain 
binding  on  him  unless  he  avoid  them  (/).  For  in  all 
other  cases  he  cannot  now  bind  himself  by  ratification 
of  the  contract ;  and  so  there  can  be  no  mutuality  of 
remedy. 

To  apply  these  principles  to  sales  of  land : — ^A  com- 
pleted sale  of  land  by  an  infant  is,  as  a  rule,  voidable  at 
his  option  (m) ;  he  may  recover  the  land,  and  it  appears 
that,  in  the  absence  of  fraud,  he  cannot  be  obliged  to 
repay  the  purchase  money  (n).     But  if  he  fraudulently 


(A)  Flight  V.  Bolland,  4  Rubs. 
298 ;  LumUy  v.  Ravenserofty  1895, 
1  Q.  B.  683. 

(i)  See  Clayton  v.  Aahdowttf  9 
ViD.  Abr.  393  ;  2  Dart,  V.  &  P. 
1191;  Fry,  Sp.  Perf,  §  460,  n. 
The  same  principle  seems  applic- 
able as  that  on  which  contracts 
for  the  sale  of  land  signed  only  hy 
one  party  were  held  to  be  speci- 
fically enforceable  against  nim, 
notwithstanding  theoriginal  want 
of  mutuality ;  Child  t.  Comber^  3 
Swanst.  423,  n. ;  Seton  v.  Slade^ 
7  Ve§.  265,  275 ;  Foicle  y.  Free- 
mtm,  9  Vea.  351 ;  Western  v. 
Jtussell,  3  V.  &  B.  187,  192; 
Flight  Y.  Bolland,  4  Rnss.  298, 
301 ;  Fry,  8p.  Perf.  §  471. 

(*)  Above,  p.  795. 

{I)  Above,  pp.  796,  797. 

(m)  Above,  pp.  786  nq. 


(w)  See  Johnson  v.  Pie^  1  Keb. 
905,  913,  where  it  appears  that 
the  infant  had  avoided  a  mort- 
gage'made  by  him;  Stikemany, 
Dawson,  1  De  G.  &  S.  113; 
Thurstan  v.  yottingham^  ^e,  Bdg, 
Soey.,  1902,  1  Ch.  1,  12,  13;  af- 
firm*^, 19J3,  A.  G.  6 ;  above, 
p.  787.  It  is  true  that  in  the 
last-mentioned  case  the  mortgage 
was  made  void  ab  initio  hy  statute. 
But  that  does  not  appear  to  make 
any  difference.  Where  an  in- 
fant's conveyance  is  voidable  at 
his  option,  it  becomes  absolutely 
void  when  he  chooses  to  repudiate 
it;  above,  p.  787.  And  where 
the  law  declares  that  a  man's 
conveyance  is  void  as  against  him, 
equity  will  not,  in  the  absence  of 
fraud,  impose  terms  of  restitution 
or  payment  as  a  condition  of  his 
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represented  himself  to  be  of  full  age,  he  would  in  equit j 
be  restrained  from  reoovering  the  land  without  refunding 
the  price  (o).  A  completed  purchase  of  land  by  an  Completed 
infant  is  voidable  at  his  option  in  the  sense  that  he  may  2^^*^  ^^ 
disclaim  the  estate  (p),  and  so  escape  any  liability  infant, 
incident  thereto  ;  as  the  liability  for  the  rent  and  cotc* 
nants,  if  the  land  bought  were  leasehold  {q).  But  it  is 
doubtful  whether  he  can  in  any  case  recover  the  price 
paid.  He  certainly  cannot  do  so  unless  he  be  in  a 
position  to  make  entire  restitution ;  for  it  is  established 
that,  if  this  condition  cannot  be  complied  with,  an 
infant  cannot  recover  money  paid  for  the  purchase  of 
things  which  are  not  necessaries  (r).  Thus  if  he  pur- 
chase leasehold  land,  which  is  a  wasting  property,  he 
cannot  recover  the  price  paid  for  it  («).  It  is  not  certain, 
however,  that  if  an  infant  buy  land  held  in  fee,  he  can- 
not avoid  the  purchase  and  also  recover  the  price.  For 
the  reason  why  an  infant  has  been  held  to  be  debarred 
from  recovering  money  paid  by  him  on  a  purchase, 
seems  to  be  that  he  could  not  put  the  other  party  in  the 
same  position  as  before  (t) ;  and  we  have  seen  that  in 
the  case  of  a  purchase  of  land  induced  by  fraud,  mere 
occupation  of  the  land  sold  is  not  considered  to  be  a  bar 
to  restitutio  in  integrumy  so  long  as  the  land  has  not  been 


exercising  his  leg^l  right  to  re- 
cover  possession  of  the  property. 
Otherwise  the  protection  which 
the  law  accords  to  infants  would 
be  effectnally  defeated.  And 
since  the  law  reg^ards  the  pro- 
tection of  infants  against  their 
natural  want  of  discretion  as  of 
such  naramount  importance  that 
it  will  not  lay  an  infant  under  an 
obligation  fx  delicto  to  repay 
money  obtained  under  a  contract 
induced  by  the  infant's  fraud  (see 
Johnson  V.  Pie^  ubi  sup. ;  Jennings 
V.  Rundall,  8  T.  R.  335,  337),  it 
does  not  appear  that,  where 
money  is  paid  to  an  infant  under 
a  contract  in  the  belief,  not  in- 
duced by  his  fraud,  that  he  is  of 


fall  age,  the  law  imposes  on  him 
any  ubligfation  quasi  ex  contractu 
to  repay  the  money  as  having 
been  parted  with  under  a  mistake 
of  fact.  Cf.  the  law  applied  in 
the  case  of  contracts  made  with 
married  women  and  induced  by 
their  fraud ;  see  below. 

(o)  Above,  p.  788. 

{p)  Above,  p.  785. 

Iq)  Holmes  v.  Blogg,  8  Taunt. 
608,  609. 

(r)  Holmes  v.  Bhgg^  8  Taunt. 
608 ;  Valentin*  v.  Canali,  24  Q. 
B.  D.  166. 

(s)  Holmes  V.  Bloag,  ubi  sup. 

[t]  See  cases  cited  above,  n.  (r) ; 
Hamilton  t.  Vaughan-Sherriny  ^. 
Co.,  1894,  3  Ch.  689,  692—694, 
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wasted  (u).  There  seems  therefore  to  be  ground  for 
contending  that  an  infant  maj  in  like  case  recover  his 
purchase  money  (.r).  It  appears  too  that,  if  there  were 
a  total  failm*e  of  consideration  on  the  purchase  of  land 
by  an  infant — as  if  the  vendor  had  no  title,  and  the 
infant  were  instantly  ejected — the  infant  might  recover 
the  price  paid  (//).  If  an  infant  buy  land  without 
paying  the  whole  or  part  of  the  purchase  money,  he 
holds  the  land  subject  to  the  vendor's  lien  thereon  for 
the  amount  unpaid  (z) ;  and  if  land  bought  by  an  infant 
be  paid  for  with  money  advanced  to  him  by  another 
person  for  the  purpose,  the  lender  is  entitled  by  subro- 
gation to  the  same  lien  as  the  vendor  would  have  had, 
Infant's  oon-  if  he  had  remained  unpaid  (a).  If  an  infant  contract 
or  aell  land,  to  Sell  or  buy  land,  the  contract  appears  to  be  voidable 
at  his  option  (J).  The  other  party  is  completely  bound 
at  law,  but  the  infant  cannot  enforce  the  specific  per- 
formance of  the  contract,  either  duriog  iofancy,  or  (it 
Eeems)  after  attaining  twenty-one  (c).  And  the  other 
party  cannot  effectually  sue  the  infant  on  any  ratifica- 
tion of  the  contract  made  by  him  after  coming  of  age  (d). 
It  does  not  appear  that  an  infant's  contract  to  pay  after 
attaining  full  age,  either  wholly  or  partly  and  either  at 
one  time  or  by  instalments,  for  land  bought  by  and 
conveyed  to  him  in  infancy  would  be  such  a  contract  as 
would  be  binding  on  him  after  coming  of  age  unless  he 
repudiated  it  within  a  reasonable  time  thereafter  (e). 
Thus  if  in  such  case  the  vendor  waived  his  lien  and 
accepted  the  infant's  personal  liability  or  his  promissory 


(m)  AboTe,  pp.  746,  762,  763. 

(x)  See  1  Dart,  V.  &  P.  27,  6th 
ed.;  ZU  6th  ed. 

(y)  Hamilton  v.  Vaughan* 
Sherrin,  ^.  Co.,  1894,  3  Ch.  689 ; 
see  above,  p.  787,  n.  (ft). 

(z)  Above,  p.  440,  n.  (m). 

(a)  Thuntan  r.  Nottingham,  ^c 
Bdg.  Sory.,  1902,  1  Ch,  1,  1903, 
A.  C.  6. 


{b)  Above,  p.  794.  It  is  con- 
ceivable that  tne  purchase  of  land 
by  an  infant  may  be  a  contract 
for  necessaries,  as  if  he  reqaired 
a  residence  and  conld  obtahi  one 
in  no  other  way  ;  bat  this  would 
be  an  exceptional  case. 

{e)  Above,  pp.  797,  798. 

(</)  Above,  p.  795. 

(/•)  See  above,  p.  796. 
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note  or  notes  for  such  payment,  it  is  thought  that,  apart 
from  the  Infants  Relief  Act,  the  onus  of  proving  a 
ratification  of  the  contract  'would  fall  on  the  yendor, 
and  so  that  Act  would  deprive  him  of  any  remedy  for 
the  recovery  of  the  money  (/).     It  has  been  held  that,  Beooyery  of 
if  an  infant  contract  to  buy  land  and  pay  a  deposit,  and  ^^^^  ^^ 
afterwards  refuse  to  complete  the  purchase,  he  cannot  avoiding  his 
recover  the  deposit,  unless  he  can  show  that  the  contract  yy^j  i^^^ 
was  induced  by  the  vendor's  fraud  (<;).     But  it  is  sub- 
mitted that  this  decision  is  open  to  be  reviewed  in  the 
light  of  the  principle  established  as  above  mentioned, 
that  where  an  infant  pays  money  for  the  purchase  of 
other  things  than  necessaries,  he  cannot  recover  it  if  he 
be  not  in  a  position  to   make  entire   restitution   to   the 
seller  (h) ;    and  that,   according  to  later   cases,   if  an 
infant  pay  away  money  without  getting  the  possession 
or  substantial  enjoyment  of  anything  in  return,  the 
payment  is  voidable  and  the  money  recoverable  («). 

According  to  modem  law,  the  act  in  pais  of  a  person.  Persons  of 
who  is  so  insane  as  to  be  incapable  of  understanding  its  ^^^ 
effect,  is   void,  if   it  be  purely   gratuitous  (k)  :   it  is 
voidable,  if  it  be  done  for  valuable  consideration  imder 
agreement  with  some  person  who  was  aware  of  his 


(/)  Above,  pp.  795,  796,  and 
n.  (z). 

(ff)  Wilson  V.  Kearse^  Peake, 
Add.  Gas.  196.  See  alao  ExpU, 
Taylor,  S  De  G.  M.  &  G.  264, 
where  note  that  payments  had 
been  made  to  the  infant  under 
the  contract;  and  cf.  Corp^  v. 
Oeerton,  10  Bing.  262. 

(A)  Above,  p.  799. 

(•)  Above,  pp.  787,  n.  («),  800. 

(k)  Elliot  V.  Inee,  7  De  G.  M. 
&  G.  476 ;  Manning  v.  OiU,  L.  R. 
13  Eq.  485 ;  aee  also  CUrk  v.  Clerk, 
2  Vem.  412;  ExpU.  RoherU,  3 
Atk.  308,  312,  313.  But  it  seems 
that  the  delivery  by  such  a  person 


of  any  chattel,  wherein  the  pro- 
perty passes  by  delivery,  must  be 
voidable  only,  as  was  an  insane 
person's  feoffment  with  livery  of 
seisin  before  the  year  1846 ; 
Thompson  v.  Leeeh,  3  Salk.  300, 
301  ;  Bao.  Abr.  Idiots  and 
Lunatics  (P) ;  Bug.  Pow.  604, 
606,  8th  ed. ;  cf.  above,  p.  787, 
n.  (fi) .  As  to  a  power  of  attorney 
given  by  an  insane  person,  see 
A.'O,  V.  Pamther,  3  Bro.  0.  0. 
441,  4  Bro.  G.  G.  409 ;  and  as  to 
the  degree  of  mental  capacity 
necessary  to  make  a  valid  will, 
see  Banks  v.  GoodfelloWy  L.  R.  6 
Q.  B.  649 ;  6me$  v.  Smee,  6  P.  D. 
84. 
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insanity  (/) ;  and  it  is  valid,  if  it  be  done  for  valuable 
consideration  under  agreement  with  some  person  dealing 
with  him  in  good  faith  and  without  knowledge  of  or 
reasonable  cause  to  suspect  his  insanity  (m).  This  doc- 
trine applies  to  all  dispositions  of  property  as  well 
as  to  all  contracts  made  by  an  insane  person,  and  so 
governs  his  purchase  and  conveyance  of  land  equally 
with  his  contract  to  sell  or  buy  it  (n).  And  it  has  not 
only  been  held  that  the  promise  of  an  insane  person 
made  for  valuable  consideration  paid  or  executed  in  good 
faith  without  notice  of  his  insanity  is  at  law  enforceable 
against  him,  but  it  has  also  been  laid  down  that  the 
same  doctrine  is  applicable  whether  the  contract  be 
executed  or  executory  (o).  As  yet,  however,  it  has  not 
been  precisely  decided  whether  or  how  far  a  contract 
made  in  good  faith  with  an  insane  person  without 
notice  of  his  insanity  is  enforceable  against  him,  where 
the  consideration  is  executory  on  both  sides  and  consists 
of  mutual  promises.  But  it  seems  to  be  no  objection 
that  the  consideration  given  in  the  insane  man's  favour 
is  executory  only ;  for  if  he  make  a  conveyance  of  his 
property  in  consideration  of  some  promise  made  to  him 
by  a  person  acting  in  good  faith  and  without  notice  of 
his  insanity,  the  conveyance  is  held  to  be  valid  and 
irrevocable  {p).  It  appears,  therefore,  that  an  insane 
man's  contract  is  valid  at  law,  if  the  other  party  enter 
into  it  in  good  faith  and  in  ignorance  of  his  insanity, 
notwithstanding  that  it  consist  of  mutual  promises  only. 
It  follows  from  what  has  been  said  above  that  an  insane 
person  is  under  no  incapacity  to  hold  land. 


(/)  See    Matthews    ▼.    Baxter,  De  G.  M.  &  G.  475,  487,  488  ; 

L.   B.   8  Ex.   132 ;   FoUock  on  Sug.  Pow.  604,  605,  8th  ed. 

Contract,  94,  7th  ed.  /  \   r        •  t  r        r>          e, 

(m)  Moltm  T.  Camroux,  2  Ex.  ,^^}  iT'^^^^**  ^''  ""'  ^'^'*'' 

487,  4  Ex.  )7 ;  Imperial  Loan  Co,  ^^^^*  ^  ^'  ^'  ^^^' 

V.  Stone,  1892,  1  Q.  B.  599.  {p)  MoUoti  v.  Catm-oux,  2  Ex. 

(«)  See  iVujtf  V.  Berringtw,  3  487,     4    Ex.     17 ;      Beavan    v, 

Mao.  k  G.  486  ;  EUiot  v.  Inee,  7  McDonnell,  9  Ex.  309. 
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"Where  the  purchase^  oonveyance  or  contract  of  a  Whomaj 
person  of  unsound  mind  is  voidable,  it  may  be  affirmed  ^^^n/man's 
or  avoided  by  himself  if  he  recover  his  senses  (^),  or  by  voidable  act. 
his  representatives  after  his  death  if  he  die  insane,  or 
die  sane  but  without  having  affirmed  the  transaction  (r). 
An  insane  man's  voidable  contract  may  also  be  avoided 
during  his  insanity ;  for  if  he  be  sued  thereon,  as  he 
may  be  («),  his  committee  or  guardian  ad  litem  may 
defend  the  action  on  his  behalf  (/),  and  may  plead  his 
insanity,  coupled  with  the  plaintiff's  knowledge  thereof 
at  the  time  of  making  the  contract ;  and  this  plea,  if 
proved,  will  bar  the  action  (u).  And  as  an  insane 
person  may  sue,  if  found  lunatic  by  inquisition,  by  his 
committee,  and  otherwise  by  his  next  friend  (or),  to 
obtain  any  remedy  which  he  might  assert,  if  sane,  in 
person  (^),  active  proceedings  may  be  so  taken  on  his 
behalf  during  his  insanity  to  set  aside  any  voidable 
purchase^  conveyance  or  contract  taken  or  made  by 
him  (s).  In  the  case  of  lunatics  so  found  by  inquisition 
the  Court  in  Lunacy  has  jurisdiction  to  elect  on  their 
behalf  to  avoid  or  confirm  any  voidable  purchase^  con- 
veyance or  contract  made  by  them,  and  will  exercise 
this  jurisdiction    as    may  be  best    for  the   lunatic's 


{q)  Motion  v.  CamrouXy  ubi  sap. ; 
Sug.  Pow.  605,  8th  nd. 

(r)  Co.  Litt.  2b  ;  2  Black. 
Comm.  291  ;  Bennet  v.  Vade^  2 
Atk.  324  ;  Frank  y.  Mainwarinfff 
2BeaT.  116. 

(«)  Insane  persona  are  not  ex- 
empt from  beiug  sued  ;  see  Owen 
V.  havies,  1  Ves.  »en.  82 ;  Brockicell 
V.  Bullock,  22  Q.  B.  D.  667 ;  and 
as  to  execution  agpainst  their  pro- 
perty, Re  Clarke,  1898,  1  Ch.  336  ; 
Re  Brown,  1900,  1  Ch.  489  ;  Re 
Seager  Hunt,  1900,  2  Ch.  64,  n. 

(0  R.  S.  C.  1883,  Order  XVI. 
rule  17. 

(u)  See  Imperial  Loan  Co,  v. 
Stone,  1892,  I  Q.  B.  599. 

(.r)  R.  S.  C.  1883,  Order  XVI. 


rule  17.  The  committee  should 
obtain  the  sanction  of  the  Master 
in  Lunacy  before  suing ;  see  Re 
nincheliffc,  73  L.  T.  622  ;  but  the 
next  friend  need  not  do  so ;  see 
next  note. 

(.v)  Didi'theim  ▼.  London  and 
Westminster  Bank,  1900,  2  Ch.  16, 
43 ;  Xcw  York,  ^'C.  Co.  v.  Keyser, 
1901, 1  Ch.  666 ;  see  also  Pope  on 
Lunacy,  329,  2nd  ed. ;  Coppendale 
V.  Sunderland,  Barnes,  42 ;  Jonet 
V.  Lloyd,  L.  R.  18  Eq.  265  ; 
Wilder  ▼.  Pigott,  22  Ch.  D.  263, 
268 ;  Porter  y.  Porter,  37  Ch.  D. 
420. 

iz)  Fisher  v.  Melles,  L.  R.  18 
Eq.  268,  n.  ;  Re  Gordon,  L.  R. 
10  Ch.  192. 
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benefit  ((7).  And  the  Higli  Court  has  the  like  juris- 
diction to  elect  on  behalf  of  insane  persons  not  so 
found  (b). 

It  thus  appears  that,  if  an  insane  person  contract  to 
sell  or  buy  land,  the  contract  will  be  Toidable  or  valid, 
according  as  the  other  party  had  or  had  not  knowledge 
of  the  insanity  (c).  It  has  not  been  decided,  since  this 
doctrine  was  established,  whether  the  Court  will  make 
an  oi-der  for  the  specific  performance  by  an  insane 
person  of  a  valid  contract  made  by  him  during  his 
insanity.  Under  the  old  law,  which  regarded  all 
lunatics'  contracts  as  void  {d)j  the  Court  of  Chancery 
would  not  decree  the  specific  performance  by  a  lunatic 
of  a  contract  made  whilst  he  was  of  unsound  mind  (e) ; 
and  apparently  it  would  order  the  rescission  of  an 
executory  contract  made  by  a  lunatic  and  remaining 
unperformed  (/) :  but  it  woiild  not  interfere  to  set  aside 
a  contract  made  by  a  lunatic  with  one,  who  had  no 
knowledge  of  his  insanity,  where  the  contract  had  been 
partly  performed  (g).  The  Court  would,  however,  order 
the  specific  performance  by  a  lunatic  of  a  contract  made 
whilst  he  was  of  sound  mind  (A).  It  is  therefore  sub- 
mitted that,  as  lunatics'  contracts  made  with  persons 
dealing  with  them  in  good  faith  and  without  knowledge 
of  their  insanity  are  now  recognised  as  valid  at  law. 


(a)  Bac.  Abr.  Idiots  (D,  F) ; 
Sergeaon  y.  Sealey^  2  Atk.  412  ; 
Re  Sefton,  1898,  2  Ch.  378 ;  Bald- 
wyn  T.  Smith,  1900,  1  Ch.  688. 

{b)  Wilder  v.  Pigott,  22  Ch.  D. 
263,  268. 

(c)  Aboye,  pp.  801,  802  ;  see 
Sergeson  y.  Sealey,  2  Atk.  412  ; 
Baldtcyn  y.  Smith,  1900,  1  Ch. 
588,  where  it  does  not  appear 
whether  the  other  party  was 
aware  of  the  insanity  or  not. 
The  learned  judge's  dictum  that 
the  contract  was  yoidable  must  be 
confined  to  the  case  of  a  contract 


made  with  knowledge  of  the  in- 
sanity ;  see  above,  p.  802. 

(d)  Thompwn  y.  Leech,  3  Salk. 
300,  301 ;  Bac.  Abr.  Idiots  (F) ; 
Niell  y.  Motley,  9  Ves.  478,  481, 
482. 

{e)  Sail  y.  Warren,  9  Ves.  605. 

(/)  NieU  y.  MorUy,  9  Ves.  478, 
481 ;  Fro»t  y.  Bcavan,  22  L.  J.  Ch. 
638  ;  as  to  which,  see  1  Dart,  V. 
&  P.  7,  n.  (h). 

{g)  NieU  y.  MorUy,  9  Ves.  478. 

(A)  Owen  y.  Daciea^  1  Ves.  sen, 
82 ;  aboye,  p.  492. 
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whether  the  contract  be  executed  or  executory  (i),  the 
Court  should  now  enforce  the  specific  performance  by 
lunatics  of  such  contracts ;  for  under  the  old  law  and 
practice  it  was  the  supposed  invalidity  of  the  con- 
tract {k)j  and  not  the  defendant's  lunacy  at  the  time  of 
the  proceedings  to  enforce  it  specifically,  which  pre- 
vented the  Court  from  granting  this  relief.  If  a  lunatic 
make  a  valid  or  voidable  contract  for  the  sale  or  pur- 
chase of  land,  and  be  so  found  by  inquisition,  the 
transaction  may  be  confirmed  and  carried  out,  under 
the  present  practice,  by  order  of  the  Master  in  Lunacy  (/) ; 
and  if  the  lunatic  were  the  vendor,  the  land  may  be 
conveyed  on  completion  of  the  contract  by  his  committee 
acting  under  the  Master's  order  on  his  behalf  (w).  If 
the  lunatic  be  not  so  found  by  inquisition,  but  be  a 
person,  to  whom  the  powers  of  management  and  ad- 
ministration given  by  the  Lunacy  Act,  1890  (w),  apply, 
and  were  the  vendor,  the  contract  may  be  carried  out  in 
efPect,  if  an  order  of  the  Master  in  Lunacy  can  be 
obtained  for  sale  of  the  land  and  for  its  conveyance  by 
such  person  as  he  shall  direct  (o).  But  it  does  not 
appear  that  this  Act  confers  any  jurisdiction  to  order 
the  performance  of  contracts  made  during  their  insanity 
by  lunatics  not  so  found  ;  it  only  authorises  orders 
directing  the  performance  of  their  contracts  made  before 
their  lunacy  (ji?).      And    as    regards    lunatics  not  so 


(t)  AboTO,  p.  802. 

(k)  See  above,  p.  804. 

(/)  See  stats.  53  Viot.  c.  5, 
B.  120,  authorising  orders  for  sale 
of  lunatic's  prop^tj  to  be  made; 
64  &  65  Vict.  0.  65,  s.  27  (1) ;  He 
Smith,  L.  B.  10  Gh.  79 ;  Baldwyn 
y.  Smith,  1900,  1  C5h.  688.  It 
maj  be  noted  uiat  if  the  Court 
in  Lunacy  confirm  a  lunatic's 
voidable  contract  for  the  sale  or 
purchase  of  land,  the  lunatic's 
representatives  will  take  the  pro- 
perty, which  is  the  fruit  of  the 


contract,  in  its  converted  state  as 
personalty  or  realty ;  Sergemm  v. 
SefUey,  2  Atk.  412 ;  Bald%cyn  v. 
Smith,  ubi  sup. 

(m)  See  stat.  53  Vict.  o.  5, 
8.  124  ;  above,  pp.  492,  493. 

(n)  Stat.  53  Vict.  c.  5,  s.  116 
(1) ;  above,  p.  492. 

(o)  See  stats.  53  Vict.  c.  5, 
ss.  116  (2),  120,  124;  64  &  55 
Vict.  c.  66,  s.  27  (I)  ;  above, 
pp.  492,  493. 

(p)  Stat.  53  Vict.  c.  5,  s.  120 
(i) ;  above,  p.  492. 
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found,  it  appears  that  the  Court  in  Lunacy  has  no  more 
than  the  jurisdiction  expressly  conferred  upon  it  by  the 
Lunacy  Act,  1890  {q) ;  although  as  regards  lunatics  so 
found  by  inquisition  this  Court  is  not  limited  to  the 
powers  so  given,  but  may  exercise  the  powers  which  it 
derives  from  the  Royal  prerogative  (r)  concerning 
lunatics  and  the  management  of  their  property  (s).  If 
therefore  the  Court  in  Lunacy  will  not  make  the  order 
for  sale,  the  purchaser  will  have  no  remedy  but  to  sue 
for  specific  performance  of  the  contract,  and  for  an 
order  that  on  payment  of  the  purchase  money  the 
vendor  may  be  declared  a  trustee  and  the  land  sold 
vested  in  himself  (t).  If  the  lunatic  were  the  purchaser 
and  be  a  person,  to  whom  the  above-mentioned  powers 
of  management  are  applicable,  the  contract  may,  it 
seems,  be  completed  under  an  order  of  the  Master  in 
Lunacy,  who  is  authorised  to  sanction  the  payment  of 
the  lunatic's  debts  or  engagements  (ti).  If  such  an 
order  cannot  be  obtained,  the  vendor  will  be  obliged 
to  assert  his  rights  by  action. 

Although  a  lunatic's  conveyance  made  for  valuable 
consideration  to  a  person  dealing  with  him  in  good 
faith  and  without  notice  of  his  insanity  is  valid  {x)^  it 
does  not  appear  that,  where  a  lunatic's  conveyance  was 
originally  voidable  (y),  it  will  be  made  vahd  by  a  sub- 
sequent conveyance  from  the  alienee  to  a  purchaser  for 
value  taken  from  him  without  notice  of  the  lunacy. 
In  this  respect  a  lunatic's  voidable  conveyance  seems 


•  (q)  Above,  n.  (o) ;  see  i?^  Baggs, 
1894,  2  Ch.  416,  n. ;  Didisheim  v. 
London    and    }Ve»tm'mster    Banky 

1900,  2  Ch.  15,  45;  Re  langdaU, 

1901,  1  Ch.  3. 

(r)  Bao.    Abr.    Idiots   (C) ;    1 
Black*  Comm.  303  ag, 

(«)  BeSefton,  1898,  2  Ch.  378. 

{t)  See  above,  p.   470,   n. ;   3 
Seton  on  Decrees,  2287,  6th  ed. 


(m)  See  stat.  53  Vict.  c.  6, 
8.  117;  below,  p.  807. 

(j?)  Above,  p.  802.  The  ground 
of  this  rule  of  modem  law  seems 
to  be  that,  if  an  insane  man  so 
conduct  himself  as  to  appear  sane 
to  a  person  of  ordinary  intelli- 
gence, he  shall  be  estopped  from 
aUeging  his  insanity.  Cf.  the 
case  of  mistake,  above,  p.  668. 

(y)  Above,  p.  801. 
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to  stand  on  the  same  footing  as  an  infant's,  the  estate 
in  the  land  conveyed  revesting  immediately  on  the 
avoidance  of  the  lunatic's  act  without  any  necessity  for 
a  reconveyance  (z).  And  it  is  thought  that,  as  in  the 
case  of  conveyance  by  an  infant  (flf),  if  a  lunatic's  void- 
able conveyance  be  avoided,  the  property  thereby  assured 
can  be  recovered  without  refunding  any  purchase  money 
or  other  consideration  received  for  making  the  convey- 
ance. It  appears,  however,  that  where  a  lunatic's 
voidable  conveyance  has  been  made  to  persons  who, 
acting  in  good  faith  with  the  sole  object  of  securing  his 
benefit,  have  incurred  expenses  or  liabilities  for  his  use 
in  consideration  thereof,  the  Court  will,  under  its  equit- 
able jurisdiction,  impose  proper  terms  to  secure  their 
indemnity  before  lending  its  aid  to  set  aside  the  con- 
veyance or  recover  the  property  assured  (6). 

"With  respect  to  the  sale  of  insane  persons'  lands  Saleol^ 
irrespective  of  their  own  contracts  to   sell  them,  the  i^^lJp^ve 
Court  in  Lunacy  may  by  order  authorise  the  sale  of  <>'  ^^^  <»^- 
any  property  belonging  to  any  lunatic,  to  whom  the  them, 
powers  of  administration   given  by  the  Lunacy  Act, 
1890  (c),  apply.     And  the  Court  may  also  order  that 
any  property  of  any  such   lunatic  be   sold,   charged, 
mortgaged,  dealt  with  or  disposed  of  as  the  Court  thinks 
most  expedient  for  the  purpose  of  raising  or  securing, 
or  repaying  with  or  without  interest,  money  which  is 
to  be  or  which  has  been  applied  to  all  or  any  of  the 
purposes  following  : — (1)  Payment  of  the  lunatic's  debts 


(z)  Above,  pp.  787,  788.  It  is 
thoag^ht  that  the  doctrine  of  a 
voidable  conveyance  being  ren- 
dered nnimpeachable  hj  a  Bub- 
sequent  conveyance  to  a  pur- 
chaser for  value  without  notice 
applies  only  where  the  first  con- 
veyance e£feotaally  passes  the 
assuror's  estate,  leaving  in  him 
nothing  but  a  right  of  action  to 


set  it  aside,  so  that  a  re-convey- 
ance is  necessary,  if  the  transac- 
tion be  avoided ;  see  above, 
pp.  674,  747,  787,  n.  (p). 

(a)  Above,  p.  798. 

{b)  Selby  v.   Jaekton^  6   Beav. 
192,  204.    Cf.  above,  p.  788. 

{e)  Stat.  53  Vict.  c.  6,  ss.  116 
(I),  120  (a) ;  above,  p.  492. 
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or  engagements ;  (2)  discharge  of  any  incumbrance  on 
his  property ;  (3)  payment  of  any  debt  or  expenditure 
incurred  for  the  lunatic's  maintenance  or  otherwise  for 
his  benefit ;  (4)  payment  of  or  provision  for  the  expenses 
of  his  future  maintenance  (r/).  Under  these  powers,  a 
lunatic's  land  may  be  sold  in  consideration  of  a  rent- 
charge  (e).  But  the  simple  power  of  sale  given  by 
sect.  120  of  the  Act  does  not  authorise  a  sale  in  con- 
sideration of  the  receipt  of  shares  in  a  company  (/). 
Where  a  lunatic's  lands  are  sold  under  the  powers  of 
this  Act,  the  conveyance  is  executed  on  the  lunatic's 
behalf  by  his  committee,  if  he  be  found  a  lunatic  by 
inquisition,  or  by  such  person  as  the  Court  approves ; 
and  if  so  executed,  will  be  effectual  to  convey  the 
lunatic's  estate  therein  (g).  And  the  committee  or  such 
person  may  enter  into  the  usual  covenants  for  title  on 
the  lunatic's  behalf,  or,  it  seems,  into  any  other  cove- 
nants, which  it  would  be  usual  and  proper  for  the 
vendor  to  make  (A).  The  Court  in  Lunacy  is  also 
empowered  by  order  to  authorise  the  committee  of  a 
lunatic  so  found,  or  such  person  as  the  Court  appoints 
in  the  case  of  other  lunatics  mentioned  in  the  Lunacy 
Act,  1890  (f),  to  exercise  any  power  or  give  any  consent 
required  for  the  exercise  of  any  power,  where  the  power 
is  vested  in  the  lunatic  for  his  own  benefit  or  the  power 
of  consent  is  in  the  nature  of  a  beneficial  interest  in  the 
lunatic  {k) ;  and  also  to  exercise  any  power  vested  in 
the  lunatic  in  the  character  of  trustee  or  guardian,  or 
give  any  consent  of  the  lunatic  necessary  in  the  like 
character  to  the  exercise  of  a  power  or  as  a  check  upon 
the  undue  exercise  of  the  power  (/).  These  provisions 
enable  a  general  power  of  appointment  to  be  exercised 


(rf)  Stat.  63  Vict.  o.  5,  8. 117  (1). 
(e)  Be  Ware,  1892,  1  Ch.  344. 
(/)  Re  A,  JB.,  1899,  W.  N.  233. 
Of.  above,  p.  277. 
{ff)  See   8tat.    53   Vict.  c.   5, 


88.116(2),  124;  above, pp.  492,493. 
(A)  He  Ray,  1896,  1  Ch.  468. 
(t)  Above,  p.  492. 
\k)  Stat.  63  Vict.  o.  6, 8. 120  (1). 
(0  Sect.  128. 
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on  behalf  of  a  lunatic ;  or  an  express  power  of  sale  of 
lands  vested  in  an  insane  person  as  a  trustee  to  be 
exercised  on  his  behalf  {m) ;  or  consent  to  be  given  on 
his  behalf  to  the  exercise  of  a  power  of  sale  exercisable 
by  trustees  with  his  consent;  or  a  power  to  appoint 
new  trustees  to  be  exercised  on  an  insane  person's 
behalf  (?t).  But  they  do  not  enable  the  power  of  sale  As  to  the 
given  by  the  Settled  Land  Act,  1882  (o),  to  be  exercised  SSTmider  the 
on  behalf  of  a  lunatic  not  so  found  by  inquisition  (p).  ?®**^^J^'*^ 
By  the  Settled  Land  Act,  1882  (q),  where  a  tenant  for 
life,  or  a  person  having  the  powers  of  a  tenant  for  life 
under  that  Act  is  a  lunatic  so  found  by  inquisition  ^  the 
committee  of  his  estate  may,  under  an  order  of  the 
Court  in  Lunacy  (r),  exercise  on  his  behalf  the  powers 
of  a  tenant  for  life  under  that  Act.  In  all  the  above- 
mentioned  matters,  the  jurisdiction  of  the  Court  in 
Lunacy  is  now  exercisable  by  the  Masters  («). 

The  act  in  pais  of  a  man,  who  is  so  drunk  as  to  be  Dmnken 
incapable  of  tmderstanding  its  effect,  is  governed  by  P*™^°*- 
the  same  law  as  the  act  of  an  insane  person  (t).  Where 
a  drunken  man's  act  is  done  for  valuable  consideration 
under  agreement  with  some  other  person,  it  is  voidable 
at  his  option,  if  the  other  knew  of  his  condition :  but  it 
is  valid,  if  the  other  were  not  aware  of  and  had  no 
reasonable  cause  to  suspect  his  defective  state  of  mind 
and  dealt  with  him  in  good  faith.  This  doctrine  is 
applicable  to  a  drunken  -^moio^B  purchase  or  conveyance 


(m)  Me  X.,  1894,  2  Ch.  415. 
(n)  £if  Shortridgey  1895,  1  Ch. 
278  ;  Re  Fuller,  1900,  2  Ch.  661. 

io)  Above,  pp.  307  tq. 
p)  Re  Bagga,  1894,  2  Ch.  416, 
n.  But  the  powers  of  leasing;' 
given  by  the  Settled  Land  Act, 
1882,  may  be  so  exercised  on 
behalf  of  a  lunatic ;  as  the  Lunaoy 
Act,  1890,  expressly  authorises 
the  execution  of  any  power  of 
leasing  vested  in  a  lunatic  having 

W. — II. 


a  limited  estate  only  in  the  pro- 
perty over  which  the  power  ex- 
tends ;  stat.  63  Vict.  o.  6,  s.  120, 
(h) ;  Re  Salt,  1896,  1  Ch.  117. 

{q)  Stat.  45  &  46  Vict.  c.  38, 
8.  62  ;  Re  Ray,  1896,  1  Ch.  468. 

(r)  See  stat.  53  Vict.  c.  5,  s.  108. 

(«)  Stat.  54  &  65  Vict.  o.  65, 
B.  27  (I) ;  Re  Longdate,  1901,  1 
Ch.  3,  7. 

{t)  Above,  p.  801.    . 

10 


810 


OP  PEBSONAL  INCAPACITY. 


of  land,  and  to  his  contract  to  sell  or  buy  land  (ti).    It 
however,   questionable  whether  a  drunken  man's 


IS 


gratuitous  conveyance  is  absolutely  void,  as  a  lunatic's 
is  (x) ;  for  it  seems  that  he  might  confirm  it  when 
sober  (y). 

Conyiots.  Convicts,  or  persons  against  whom  judgment  of  death 

or  penal  servitude  has  been  pronounced  or  recorded  for 
treason  or  felony  (a),  are  not  under  any  incapacity  to 
purchase  land  {a).  And  since  the  Forfeiture  Act,  1870  (ft), 
which  abolished  all  attainder,  forfeiture  or  escheat  upon 
judgment  for  treason  or  felony,  convicts  may  hold  land. 
But  by  the  same  Act  (<?),  convicts  are  incapable,  while 
subject  to  the  operation  of  the  Act,  of  alienating  or 
charging  any  property,  or  of  making  any  contract,  and 
are  prohibited  from  bringing  any  action  at  law  or  in 
equity  for  the  recovery  of  any  property,  debt  or  damage 
whatsoever.  All  these  disabilities  on  the  part  of  a 
convict  are,  however,  suspended  while  he  is  lawfully  at 
large  under  any  license  (d).  By  the  same  Act,  an 
administrator  of  any  convict's  property  may  be  appointed 
by  the  Grown  (e)  ;  and  upon  such  appointment  all  the 
real  and  personal  property  to  which  the  convict  was  at 
the  time  of  his  conviction  or  shall  while  subject  to  the 
Act  become  entitled,  shall  vest  in  the  administrator  (/). 
The  administrator  has  absolute  power  to  let,  mortgage, 


(u)  See  3faithetP8  v.  Baxter^ 
L.  B.  8  Ex.  132 ;  and  oases  cited 
above,  p.  802,  n.  (n). 

(x\  Above,  p.  801. 

ly)  See  Molton  v.  Camroux, 
4  Ex.  17,  19 ;  MattheuraY,  BaxUr, 
nbi  sup. 

(t)  See  Stat.  33  &  34  Viot.  o.  23, 
8.  6. 

(a)  See  Go.  Litt.  2b;  Sag.  V. 
&  P.  685. 

{b)  Stat  33  &  34  Viot.  c.  23, 
8.1.  Con  veyanoers  investigating 
title  prior  to  the  commenoement 
of  this  Act,  which  was  passed  on 


the  4th  of  July,  1870,  should  not 
forget  that  it  may  be  necessary  to 
take  account  of  the  previous  law 
in  this  respect ;  as  to  which,  bee 
Wms.  Real  Prop.  48,  55,  293, 
19th  ed.,  and  authorities  there 
cited. 

(e)  Sect.  8 ;  above,  p.  495. 

{d)  Stat.  33  &  34  Vict.  o.  23, 
8.  SO. 

(e)  Sect.  9. 

(/)  Sect.  10.  Property  vested 
in  a  convict  on  any  trust  or  by 
way  of  mortgage  is  excepted : 
Stat.  56  &  67  Viot.  o.  53,  b.  48. 
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sell,  convey  and  transfer  any  part  of  such  property  as 
to  him  shall  seem  fit  {g).  It  is,  however,  provided  that 
no  property  acquired  by  a  convict  while  he  is  lawfully 
at  large  under  any  license  shall  vest  in  his  adminis- 
trator, but  the  convict  shall  be  entitled  thereto  without 
any  interference  on  the  administrator's  part  (A).  Any 
property  of  the  convict  vested  in  his  administrator 
revests  in  the  convict  or  his  representatives  on  his 
ceasing  to  be  subject  to  the  operation  of  the  Act  (t) ; 
this  occurs  on  his  death,  bankruptcy,  completion  of  his 
term  of  punishment  or  pardon  (k). 

Outlawry  is  practically  obsolete.  Theoretically,  how-  Outlawe. 
ever,  a  man  may  still  be  outlawed  if  he  fly  from  justice 
upon  criminal  proceedings  against  him  (/).  Outlawry 
is  a  cause  of  forfeiture  to  the  Crown  of  the  outlawed 
person's  goods  and  chattels,  including  his  chattels 
real  (m).  An  outlaw  cannot  therefore  make  any  valid 
disposition  of  his  chattels  after  the  title  of  the  Crown  to 
have  them  has  accrued ;  and  any  previous  disposition  of 
them  made  with  intent  to  avoid  the  forfeiture  will  be 
void  (n).  Since  the  Forfeiture  Act,  1870  {o),  judgment 
of  outlawry  for  treason  or  felony  no  longer  entails  any 
attainder,  and  does  not  occasion  any  escheat  to  the  lord 
or  forfeiture  to  the  Crown  of  the  outlaw's  freehold  or 
copyhold  estates  of  inheritance  (p).    But  an  outlaw  still 


(^)  Sect.  12 ;  Carr  y.  Andenonf 
1903,  2  Ch.  279. 

!h)  Sect.  80. 
t)  Sect.  18. 
k)  Seot.  7. 
I)   Short   &  Mellor's  Crown 
OfBce  Practice,  384  ;  Wins.  Pen. 
Prop.  94,  and  n.  (tf),  15th  ed. 

(m)  Bao.  Ahr.  Outlawry  (D) ; 
4  Black.  Comm.  319,  387. 

(»)  See  3  Rep.  82b:  4  Black. 
Gomm.  387,  388  ;  Perkins  ▼. 
Bradley,  1  Rare,  219«  227 ;  Ckowne 
Y.  BaylU,  31  Beav.  351,  356. 

(0)  Stat.  33  &  84  Viot.  o.  23, 
8. 1 ;  above,  p.  810. 


(p)  See  Wms.  Real  Prop.  48, 
49,  55,  93,  108,  n.  {g),  188,  464. 
By  the  Forfeiture  Act,  1870,  stat. 
33  &  34  Vict.  o.  23,  8.  1,  it  is 
provided  that  nothing  therein 
shall  affect  the  law  ot  forfeiture 
consequent  upon  outlawry.  But 
it  is  thought  that  this  exception 
relates  only  to  the  law  of  for- 
feiture of  gtx>d8,  and  not  to  the 
forfeiture  of  freeholds  in  fee  on 
outlawry  for  high  treason  ;  for 
Buoh  forteitiire  was  a  consequence 
of  the  outlaw's  attainder  ;  see 
Bao.  Abr.  Outlawry  (D) ;  4  Black. 
Comm.  881--387. 
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forfeits  the  profits  of  his  real  estate  while  he  lives  (q). 
Outlaws  are  not  disabled  from  purchasing  lands  (r) ; 
and,  except  as  prevented  by  the  above-mentioned  law 
of  forfeiture,  they  are  now  free  to  hold  and  dispose  of 
them.  Outlaws  are  capable  of  making  contracts  and 
may  be  sued  thereon:  but  as  they  cannot  appear  in 
Court  to  enforce  any  remedy  for  their  own  benefit, 
except  to  reverse  the  outlawry  («),  they  cannot  enforce 
their  agreements  {t). 


Aliens. 


At  common  law,  aliens  (u)  might  purchase^  but  were 
incapable  of  inheriting  lands,  or  of  holding  any  estate 
therein ;  save  only  a  lease  for  years  of  a  house  occupied 
by  a  friendly  alien  merchant  (a?).  And  the  conveyance 
of  any  other  estate  in  land  to  or  in  trust  for  (y)  an  alien 
was  a  cause  of  forfeiture  of  the  alien's  interest  to  the 
Crown  (2).  Aliens  were  not,  however,  under  any  in- 
capacity with  respect  to  the  acquisition,  enjoyment  or 
disposition  of   chattels  personal  (a).      But  since  the 


is)  Bac.  Abr.  Oatlawry  (D) ; 
Short  &  MeUor*8  Crown  Office 
Pnustioe,  385. 

(r)  See  Co.  litt.  2b. 

(«)  Aldridge  t.  Buller,  2  M.  & 
W.  412 ;  B»  MandtTy  6  Q.  B.  867, 
873 ;  B.,  y.  Low,  8  Ex.  697. 

{%)  Above,  p.  2. 

(m)  Ajb  to  what  peraonfl  are 
aliens,  and  as  to  denizens,  see 
Wms.  Real  Prop.  294,  and  n.  (y), 
19th  ed. 

(«)  Co.  Litt.  2b.  By  stat.  7  & 
8  Vict.  c.  66,  s.  6,  a  resident 
alien,  the  snbjeot  of  a  friendly 
state,  might  hold  lands  for  any 
term  not  exceeding  twenty-one 
years  for  the  purposes  of  residence 
or  business. 

{y\  Sarrow  y.  Wadkin,  24  Beav. 
1 ;  Sharp  y.  St,  Sauveur,  L.  B.  7 
Ch.  843  ;  overruling  Jiittson  y. 
Stordy,  3  Sm.  &  Q.  230.  But  if 
lands  were  directed  to  be  sold  and 
the  proceeds  given  to  an  alien, 
the  Crown  had  then  no  claim ; 


Du  Sourmelin  y.  Sheldon,  1  Beav. 
79,  4  My.  &  Cr.  626. 

(f)  Co.  Litt.  2b;  Wms.   Real 
Prop.  294,  19th  ed. 

(a)  Cahin^s  ea»e,  7  Rep.  17a; 
And.  25;  1  Bbck.  Comm.  372. 
It  should,  however,  be  noted  that 
when  a  war  breaks  out  between 
this  country  and  any  foreign 
state,  all  rights  of  property  or 
contnMt  conrorred  by  EDglish  law 
on  any  subject  of  that  state  are 
regarded  in  law  as  being  liable 
to  confiiication  and  are  only  en- 
joyed, if  at  aU,  by  the  license  or 
permission  of  the  Crown;  1  Black. 
Comm.  372;  Albreehty,  Su$9mann, 
2  V.  &  B.  323,  327 ;  Clemontwn  v. 
Sleuiff,  11  Ex.  136,  141  ;  and 
cases  cited,  above,  p.  773,  and  in 
note  (A),  below.  And  see  fTolf 
V.  Oxholm,  6  M.  &  S.  92 ;  Cock- 
bum  on  Nationality,  160 ;  HaU'a 
International  Law>  §  144,  pp.  463 
tq.,  4th  ed. ;  Sanger  v.  Abbott^ 
6  Wallace,  632,  636,  637. 
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Naturalization  Act,  1870  (b),  real  and  personal  property 
of  every  desoription  (c)  may  be  taken,  aoquired,  held 
and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-bom  British  subject  (d) ;  and  a 
title  to  real  and  personal  property  of  every  description 
may  be  derived  through,  from  or  in  succession  to  an 
alien  (e)  in  the  same  manner  in  all  respects  as  through, 
from  or  in  succession  to  a  natural-bom  British  subject. 
Aliens  are  not  under  any  incapacity  with  respect  to 
making  contracts  with  British  subjects;  and  friendly 
aliens  may  bring  actions  in  the  English  Courts  as  well 
as  British  subjects  (/).  But  alien  enemies  are  disabled, 
so  long  as  hostilities  last  (though  no  longer),  from 
bringing  or  maintaining  any  action  in  an  English 
Court  {g)y  either  in  person  or  by  agent  (h).  There  is, 
however,  an  exception  in  the  case  of  alien  enemies 
resident  in  this  country  imder  the  King's  protection  (t). 


(b)  Stat.  83  Viot.  c.  14,  a.  2, 
paaaed  12th  May,  1870,  and 
amended  by  stats.  33  &  34  Vict. 
c.  102 ;  35  &  36  Vict.  o.  39 ;  and 
58  &  59  Vict.  c.  43.  This  Act  is 
not  retroFpective ;  Sharp  ▼.  St, 
Sauveury  L.  R.  7  Ch.  343. 

(e)  Except  British  ships;  stat. 
33  k  34  Vict.  o.  14,  s.  14. 

{ft)  See  note  (m),  above. 

(e)  All  the  King's  natural-bom 
sabjects  were  enabled  to  trace 
their  title  by  descent  throngh 
their  idien  ancestors  by  stat.  11  & 
12  Will.  III.  c.  6,  explained  by 
25  Geo.  II.  c.  39. 

(/)  Co.  Litt.  129b;  Dyer,  2b; 
Bac.  Abr.  Aliens  (D).  Aliens 
oonld  not  maintain  real  or  mixed 
actions :  but  now  that  they  may 
hold  lands,  they  are  entitled  to 
recoYor  them. 

(^)  Co.  Litt.  129b ;  Le  Bret  v. 
FapiUon,  4  East,  502 ;  Flindt  v. 
Waters,  15  East,  260;  above, 
p.  783 ;  AlemouM  t.  Nigreu^  4  E. 
ft  B.  217 ;  and  see  Drufowtein, 
4«.  T.  Jansonf  1901,  2  E.  B.  419, 


affirmed,  1902,  A.  C.  484,  where 
the  objection  was  waived. 

(h)  Brandon  v.  Nesbiit,  6  T.  R. 
23 .  It  appears  that,  where  rights 
of  action  have  accrued  to  aliens  in 
time  of  peace  and  their  remedies 
are  suspended  by  the  breaking  out 
of  war,  any  statute  of  limitations 
will  continue  to  run  against  them 
during  the  war ;  for  tiie  cause  of 
action  is  not  affected  and  the  right 
is  regarded  in  law  as  being  liiu>le 
to  confiscation;  see  A,-0,  v. 
Weeden,  Parker,  267;  Flindt  v. 
Waters,  15  East,  260,  266 ;  Bhodee 
V.  Smelhuret,  6  M.  &  W.  351; 
De  Wahl  V.  Braune,  25  L.  J.  Ex. 
343,  344,  345 ;  above,  p.  812,  n. 
(a) ;  Pollock  on  Contract,  96,  7th 
ed.  In  the  United  States,  how- 
ever, it  has  been  decided  that 
statutes  of  limitations  do  not  run 
in  such  circumstances  during  the 
war:  Hanger  v.  Abbotty  6  Wallace, 
532;  Brown  v.  matte,  15  Wallace 
(82  U.  S.),  177 ;  L.  Q.  R.  xx.  168. 

(t)  Welle  T.  Williame,  1  Ld. 
"BAjm.  282 ;  M'Connell  v.  Sector, 
3  B.  &  P.   113,  114;  Jattwn  v. 
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Alien  enemies  are  not  under  any  personal  inoapadiy  of 
oontraoting  with  British  subjects  (k)  :  but  it  is  illegal  to 
trade  with  the  inhabitants  of  hostile  states  without  the 
license  of  the  Crown ;  and  contracts  made  in  yiolation 
of  this  rule  are  void  (/).  And  it  seems  that  a  contract 
made  with  an  inhabitant  of  a  hostile  state  to  buy  or  sell 
land  in  England  would  fall  within  this  rule,  which 
extends  to  prohibit  all  commercial  intercourse  between 
the  King's  subjects  and  his  enemies  (m).  But  if  such  a 
contract  were  made  with  a  hostile  alien  residing  in  this 
country  under  the  King's  protection,  it  would  appear  to 
Effect  of  war  be  valid  and  enforceable  on  either  side  (»).  Where  a 
made  with  contract  IS  made  m  time  of  peace  with  an  alien  resident 
in  his  own  country,  and  war  breaks  out  between  that 
country  and  this  before  the  time  fixed  for  performance 
of  the  agreement,  the  contract  is  dissolved  if  its  per- 
formance involve  commercial  intercourse  with  the  in- 
habitants of  the  hostile  state  (o),  or  would  otherwise  be 
detrimental  to  the  public  interests  of  this  country  {p). 
It  appears,  however,  that,  except  in  these  conditions 
and  provided  that  the  nature  of  the  agreement  admit  of 
its  performance  being  delayed,  the  obligations  arising 
from  a  contract  so  made  with  an  alien  are  not  discharged 
by  the  breakiog  out  of  war  (q)  ;  though  the  alien's  right 
to  enforce  the  agreement  is  necessarily  suspended  by  his 


aliens  in  time 
of  peaoe. 


Driefontein,  ^<?.,  1902,  A.  C.  484, 
606 ;  see  Go.  litt.  129b,  n.  (3), 
and  consider  the  pleading  in 
Alcinout  T.  iVTi^rw*,  4  E.  &  B.  217. 

{k)  See  Antoine  v.  Morahead^  6 
Taunt.  237  ;  Daubuz  y.  Morsheadf 
ib.  332 ;  De  Wakl  t.  Braune,  1 
H.  &  N.  178;  Pollock  on  Con- 
tract, 96,  7th  ed. 

(0  The  Hoop,  1  G.  Bob.  196 ; 
Potts  T.  Bell,  8  T.  B.  548;  Etposito 
▼.  Bowden,  7  E.  &  B.  763. 

(m)  See  MoConnell  v.  Hector ,  3 
B.  &  P.  113,  114;  WillUofi  v. 
Patteton,  7  Taunc.  439;  Etpotito 
V,  Bowd&n,  7  E.  &  B.  763,  779 ; 
Janton  v.  DrWfimtfin^  ^.,  1902, 


A.  G.  484,  489,  602,  609 ;  above, 
p.  778. 

(»)  See  notes  (i)  (A:),  above. 

{o)  Etpotito  T.  Bottdm^  7  E.  & 

B.  763;  Jamon  v.  DriefotUein,  ^c, 
1902,  A.  G.  484,  509;  above, 
p.  783. 

{p)  Furtado  v.  Bodgerty  3  B.  & 
P.  191 ;  Oamba  v.  Le  Mewurxer,  4 
East,  407;  Brandon  v.  Curhnp, 
ib.  410;  Janson  v.  Driefonteiny  ^., 
1902,  A.  G.  484,  493,  494,  499, 
502,  506  »q, 

(q)  See  oases  cited  in  previous 
note ;  Expte,  BouMnrnkfr,  13  Yes. 
71. 
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inoapaoiiy  to  sue  thereon  during  the  oontinuanoe  of 
hostilities  (r).  The  application  of  these  principles  to 
contracts  for  the  sale  of  land  is  not  yet  regulated  by 
any  judicial  decision.  It  is  thought,  however,  that  if 
such  a  contract  were  made  in  time  of  peace  between  an 
Englishman  and  an  alien  resident  in  his  own  country, 
and  a  day  fixed  for  completion  and  time  made  of  the 
essence  of  the  contract  («),  and  before  that  day  war 
broke  out  between  England  and  the  other  country,  the 
contract  would  be  dissolved  (t).  If,  however,  time  were 
not  made  of  the  essence  of  the  contract,  there  would  be 
ground  for  contending  that  the  parties'  rights  there- 
under were  only  suspended.  A  contract  made  with  the  Perfonnanoe 
inhabitant  of  a  friendly  state,  which  becomes  a  hostile  ^JJ^^ 
state  before  the  agreement  is  carried  out,  may  be  law-  permiMion. 
fully  performed  by  the  King's  license  or  permission,  as 
where  by  royal  authority  a  certain  time  is  allowed  after 
the  commencement  of  hostilities  for  the  performance  of 
contracts  previously  made  with  residents  in  the  enemy's 
country  (ti).  As  we  have  seen  (a;),  rights  of  action, 
which  have  arisen  in  favour  of  an  alien  from  the  breach 
in  time  of  peace  of  a  contract  made  by  him  with  an 
English  subject,  are  not  destroyed  if  war  break  out 
between  his  country  and  England;  they  are  merely 
suspended,  subject,  apparently,  to  the  operation  thereon 
of  any  statute  of  limitations  (y). 

Every  conveyancer  must  of  course  have  a  proper  Hamed 
knowledge  of  the  law  concerning  the  relation  of  hus-  ^^°^^' 
band  and  wife  in  regard  to  property  and  Qontract. 
This  is  stated  in  other  books,  for  which  the  writer  is 


(r)  AboTe,  p.  813.  (u)  Rueker  t.  Amley^  5  M.  &  S. 

{»\  AboTe,  pp.  506—608.  25;  Olemontton  y.  Blenig,  11  Ex. 

{t)  It  is  Uionght  that  in  snoh      135 ;  see  also,  Nigel^  fe^  y.  Soads^ 


case  the  purchaser  would  haye  a  1901,  2  £.  B.  849. 

lien  on  the  land  sold  for  repay-  /a   ai*^-^  ^  tqq 

ment  of  his  deposit,  if  any  Tie  W  Above,  p.  783. 

dted  aboye,  p.  788,  n.  (^).  (y)  Above,  p.  813,  n.  (A). 
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Wife's 
oopjholdB. 


now  responsible  (2),  and  will  not  be  fully  repeated  here. 
For  our  present  purpose,  the  most  important  points  are 
these : — By  the  common  law,  married  women  were  en- 
abled both  to  purchase  {a)  and  to  hold  lands :  but  their 
estates  in  land  were  subject  to  the  rights,  which  their 
husbands  acquired  therein  {h) ;  and  they  were  incapable, 
as  a  rule,  of  alienating  or  affecting  the  same  by  their 
own  act  alone  {c).  They  could  only  dispose  of  their 
freeholds  by  fine  levied  or  recovery  suffered  with  their 
husbands'  concurrence,  on  which  occasions  they  were 
examined  apart  to  ascertain  if  their  consent  thereto 
were  free  {d).  And  a  married  woman  could  by  a  fine 
so  levied  by  herself  and  her  husband  effectually  assure, 
not  only  her  legal  but  her  equitable  estates  {e)  in  free- 
hold lands,  and  also  any  interest  which  she  might  have 
in  such  lands  either  at  law  or  in  equity  (/) ;  for 
example,  her  interest  in  the  proceeds  of  sale  of  lands 
settled  on  trust  for  sale  {g).  A  wife's  legal  estates  or 
interests  in  copyholds  were  alienable  in  like  manner  by 
surrender  in  which  her  husband  must  concur,  she  her- 
self being  separately  examined  as  to  her  consent  (A). 


{z)  See  WmB.  Beal  Ptop.  299 
$q,  (as  to  freeholds),  473,  479,  482 
(as  to  oopy holds],  510  (as  to  lease- 
holds), 19th  ed. ;  Wms.  Pers. 
Prop.  A^l  tq.  (as  to  chattels  per- 
sonal and  oontraots),  16th  ed. 

(a)  Co.  litt.  3a,  356b.  But  a 
wife's  purchase  of  land  was  yoid- 
able  either  by  her  husband,  who 
might  effectually  disagree  thereto, 
or  by  herself  after  the  determina- 
tion of  the  coverture,  and  not- 
withstanding that  her  husband 
had  agreed  thereto;  or  by  her 
heirs,  £E  she  died  without  liaving 
agreed  thereto  when  free  from 
coverture ;  Co.  Litt.  ubi  sup. ;  2 
Black.  Comm.  292,  293 ;  3  Prest. 
Abet.  104,  107 ;  cf.  above,  p.  785. 

(b)  See  note  («),  above. 

(e)  1  Black.  Comm.  442—444 ; 
Wms.  Beal  Prop.  299,  300,  302, 
19th  ed. 


(cF)  Cruise  on  Fines  and  Re- 
coveries, i.  107  9q.,  199  sq.,  ii.  179, 
3rd  ed. ;  1  Prest.  Abst.  333,  2nd 
ed. ;  Wms.  Beal  Prop.  302,  303, 
19th  ed. 

(e)  Ooodriek  v.  Broum,  I  Ch. 
Ca.  49 ;  Washboum  v.  Dotonea,  ib. 
213;  CUfford  y.  Aabley,  ib.  268; 
l*enne  v.  Peacock^  Ca.  t.  Talb.  41, 
43 ;  1  Bop.  Husb.  &  Wife,  140, 
2nded. 

(/)  Goodrich  v.  ShotboU,  Prec. 
Ch.  333 ;  Map  v.  Soper,  4  Sim. 
360;  Forbes  v.  Adams,  9  Sim. 
462;  1  Prest.  Abst.  333,  2nd  ed.  ; 
see  also  Viek  v.  Edwards,  3  P.  W. 
372  ;  Helps  v.  Hereford,  2  B.  &  A. 
242. 

(^)  Mayy.  Roper,  ubi  sup. 

(A)  1  Wat.  Cop.  63 ;  1  Prest. 
Abst.  333,  2nd  ed. ;  Wms.  Beal 
Prop.  473,  19th  ed. 
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But  it  was  doubtful  in  what   manner  her  equitable 
estates  or  interests  in  copyholds  were  alienable  {i) ;  for 
the  disposition  of  copyholds  by  surrender  is  properly 
applicable  only  to  legal  interests  therein  {k)y  and  it  was 
a  question  whether  a  fine  levied  by  husband  and  wife 
would  be  a  valid  assurance  of  her  equitable  estate  in 
copyhold  land  (/).     The  husband  alone  might  dispose  Wife's 
of   his  wife's   leaseholds  for   years  by  act  inter  vivoSy  ^"©^olds. 
though  not  by  will  (m).     It  was  established  that  a  Exeoationof 
married  woman  might  weU  exercise  any  power,  whether  po^®"  l>y 
appendant,  in  gross  or  collateral,  and  whether  in  respect  women, 
of  real  or  of  personal  estate,  by  herself  alone  as  effec- 
tually as  if  she  were  a  feme  sole;    unless  she  were 
restrained  by  the  terms  of  the  instrument  creating  the 
power  from  exercising  it  during  her  coverture.     And 
this  is  the  case  whether  the  power  were  conferred  upon 
her  during  her  coverture  or  whilst  she  was  single  («). 

Fines  were  abolished  by  the  Fines  and  ^Recoveries  Fines  and 
Act,  1833  (o).      This  Act  enabled  (/>)   every  married  J^i^^ 
woman  sifter  that  year,  by  deed  executed  with  the  con- 
currence of  her  husband  and  duly  acknowledged  by  her 
as  therein  provided  {q)y  to   dispose   of  lands  of   any 


(t)  Williams  on  Seisin,  128. 

{k)  1  Scri^r.  Cop.  262,  3rd  ed. 
An  exception  was  admitted  in  the 
case  of  an  equitable  estate  tail  in 
copyholds  which  might  be  barred 
by  a  surrender,  in  cases  where  a 
legal  estate  tail  might  be  so 
barred ;  Radford  v.  Wilson,  3  Atk. 
815;  1  Soriv.  Cop.  77;  1  Wat. 
Cop.  239,  4th  ed. 

(/)  See  1  Prest.  Conv.  160 ;  1 
Scriv.  Cop.  87,  3rd  ed. ;  Wat. 
Cop.  i.  64,  n.,  181,  n.,  ii.  42,  n., 
4th  ed. 

(m)  Co.Litt.46b,  85la;  1  Bop. 
Husb.  &  Wife,  173, 177,  2nded. ; 
Wms.  Real  Prop.  510, 19th  ed. 

(«)  Sug.  Pow.  153—168,  8th 
ed. ;  Doe  d.  Blomjleld  v.  Eyre^  3 
0.  B.  657,  578,  6  C.  B.  713,  741, 


748;  Wood  v.  Wood.  L.  E.  10 
Eq.  220 ;  Wms.  Real  Prop.  302, 
13th  ed. ;  377,  19th  ed. 

(o)  Stat.  3  &  4  Will.  IV.  o.  74, 
s.  2. 

(p)  Sect.  77. 

\q)  Before  the  year  1883,  the 
acknowledgment  was  required  to 
be  made  before  a  judge  of  the 
superior  Courts  at  Westminster, 
or  of  any  County  Court,  or  a 
Master  in  Chancery  or  two  com- 
missioners ;  and  a  certificate  of 
the  taking  of  the  acknowledge- 
ment was  required  to  be  duly 
signed  and  filed,  or  else  it  would 
haye  been  of  no  efPeot.  But  deeds 
executed  by  married  women  after 
the  year  1882  may  be  acknow* 
lodged  before  one  commissioner 
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oopjbokb. 


tenuiey  and  monej  Babject  to  be  inrested  in  the  pmr- 
dbflM  of  lands  (r),  and  alao  to  diiipoee  of,  release, 
sorrender  or  extingoiflb  anj  estate  («)  whidi  she  alone, 
or  flhe  and  her  husband  in  her  right,  might  have  in  anj 
lands  (r)  of  anj  tenure,  or  in  any  sntdi  money  as  afore- 
said, and  also  to  release  or  extingoish  any  power  wfaioh 
might  be  vested  in  or  limited  or  reserved  to  her  in 
regard  to  any  lands  (r)  of  any  tenure,  or  any  such 
money  as  aforesaid,  or  in  r^ard  to  any  estate  («)  in  any 
lands  (r)  of  any  tenure,  or  in  any  such  money  as  aforesaid, 
as  fully  and  effectually  as  she  could  do  if  she  were  a 
feme  sole.  From  the  disposing  power  so  conferred,  a 
married  woman's  legal  estates  or  interests  alienable  by 
surrender  in  copyhold  lands  {f)  were  alone  excepted  (v). 
The  Act  therefore  enabled  eveiy  married  woman  to 
dispose  by  deed  executed  with  her  husband's  concur- 
rence and  duly  acknowledged  by  her  of  any  legal  or 
equitable  estate  or  interest  to  which  she  was  entitled  in 
freehold  hereditaments  and  any  equitable  estate  or 
interest  to  which  she  was  entitled  in  copyhold  here- 
ditaments (^).  And  it  has  been  held  that  a  wife  may 
by  such  a  deed  make  a  binding  disposition  by  way  of 
declaration  of  trust  of  the  equitable  estate  in  any  copy- 
holds, of  which  she  is  the  legal  tenant  on  the  court 
rolls  subject  to  the  old  law(y).  A  wife's  power  to 
dispose  of  her  legal  interests  in  copyholds  by  surrender. 


only  ;  and  a  oertiflcate  of  the 
Aclmowledgment  of  such  deeds  is 
not  reqaii^.  This  distinction 
mitst  be  borne  in  mind  in  investl- 
g^sting  title.  See  above,jpp.  126, 
136 ;  stats.  3  &  4  Will.  IV.  c.  74, 
0.  79 ;  61  &  62  Vict  o.  48,  s.  184, 
replacing  19  &  20  Vict.  o.  108, 
0.  73  ;  46  &  46  Vict.  o.  89,  s.  7  ; 
Joll^  y.  Handcoek,  7  Ex.  820. 

(r)  Including  hereditaments  of 
any  tenure,  whether  corporeal  or 
incorporeal,  and  any  undivided 
share  thereof ;  stat.  8  ft  4  Will. 
rV.  0.  74,  B.  1. 


(«)  Including  any  interest, 
charge,  lien,  or  incumbrance  hi, 
upon,  or  afrecting  any  heredita- 
ments, or  any  money  subject  to 
be  invested  in  the  purchase  of 
hereditaments,  either  at  law  or 
in  equity ;  ibid. 

(0  Above,  p.  816. 

(«)  Stat.  3  ft  4  WilL  IV.  c  74, 
0.  77. 

(x)  Williams  on  Seisin,  128  ; 
Wms.  Beal  Prop.  479,  19th  ed. 

(y)  Carter  v.  Carter ^  1896,  1 
Gh.  62. 
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in  whioh  her  husband  joined  and  on  which  she  was 
separately  examined  (2),  remained  unaffected  by  the 
Act.  And  the  Act  further  introduced  an  alternative 
method  of  alienation  by  married  women  of  their  equit- 
able interests  in  copyholds  (a)  ;  providing  that  such 
interests  might  also  be  disposed  of  by  surrender,  in 
which  the  husband  should  concur,  and  on  which  the 
wife  should  be  separately  examined  {b).  It  was  held 
that  under  the  Fines  and  Beooveries  Act  a  married 
woman  could  effectually  dispose  of  her  interest  in  the 
proceeds  of  sale  of  lands  held  on  trust  for  Bale  (c)  ;  of 
the  charge  created  in  her  favour  by  a  mortgage  made 
to  her  when  single  by  deposit  of  the  title  deeds  of 
land  {d) ;  of  her  interest  under  a  settlement  of  personalty 
in  land  improperly  purchased  therewith  (e) ;  and  even 
of  her  equitable  reversionary  life  interest  in  a  sum  of 
money  invested  pursuant  to  the  trusts  of  the  settlement, 
under  which  she  was  entitled,  on  a  mortgage  of  land  (/). 
The  Fines  and  Recoveries  Act  did  not  interfere  in  any 
way  with  the  husband's  power  of  alienating  his  wife's 
leaseholds  by  his  own  act  inter  vivos  alone  {g). 

Under  the  Fines  and  Becoveries  Act  (A),  if  a  husband  Order  dls- 
shall,  in  consequence  of  being  a  lunatic,  idiot  or  of  thehSsbandra 
unsound  mind,  whether  so  found  by  inquisition  or  not,  ooncurrence 

in  0886  of  hifl 
limaoy,  &o. 

(e)  Aboye,  p.  816.  avail   herself   of   the   diBposing 

(a)  Williams  on  Seisin,  128 ;  power  thereby  conferred ;  Be 
Wms.  Beal  Ptop.  478,  479,  19th  Algeo,  I.  R.  2  Eq.  485 ;  Miller  y. 
ed.  Collins,    1896,    1    Ch.    573,   577, 

(b)  Stat.  3  &  4  WiU.  IV.  o.  74,  678. 

8.    90,    also    eoacting   that    aU  (d)   Williams  y.  Cooke,  4  Giff. 

such  surrenders  theretofore  made  343. 

shoold    be    valid  ;    see    above,  (e)  JU  Durrani  atid  Sloner,  18 

p.  817.  Gh.  D.  106 ;  see  above,  p.  296. 

(c)  Briffffs  y.  Chamberlain,  11  (/)  Miller  v.  Collifts,  1896,  1 
Hare,  69 ;  Ttter  v.  Iktmer,  20  Ch.  673,  diss.  Kay,  L.  J.,  over- 
Beav.  660 ;  Me  Jakeman's  Trusts,  mlizig>  £e  Newton^ s  Trusts,  23 
23  Ch.  D.  344.    If,  however,  the  Ch.  D.  181. 

lands  so  held  had  been  actually  (a)  Above,  p.  817. 

Bold,  the  wife  no  longper  had  an  (A)  Stat.  3  &4  Will.  IV.  o.  74, 

interest  in  land  within  the  mean-  s.    91.      See    notes    thereto   in 

ing  of  the  Act,  and  oonld  not  Carson's  R.  P.  Statutes,  327. 
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or  shall  from  any  other  cause  be  incapable  of  executing 
a  deed,  or  of  making  a  surrender  of  copyholds,  or  if 
his  residence  shall  not  be  known,  or  he  shall  be  in 
prison,  or  shall  be  living  apart  from  his  wife  (i),  either 
by  mutual  consent  or  by  sentence  of  divorce,  or  in  con- 
sequence of  his  being  transported  beyond  the  seas,  or 
from  any  other  cause  whatsoever,  an  order  may  be 
obtained,  on  the  wife's  application  formerly  to  the  Court 
of  Common  Pleas  and  now  to  the  King's  Bench  Divi- 
sion {k)  of  the  High  Court,  dispensing  with  the 
husband's  concurrence  in  any  case  in  which  his  con- 
currence is  required  by  that  Act  or  otherwise ;  and  all 
acts,  deeds  or  surrenders  to  be  done,  executed,  or  made 
by  the  wife,  in  pursuance  of  such  order,  in  regard  to 
lands  (/)  of  any  tenure,  or  in  regard  to  money  subject 
to  be  invested  in  the  purchase  of  lands,  shall  be  done, 
executed,  or  made  by  her  in  the  same  manner  as  if  she 
were  a  fetne  aok^  and  when  done,  executed,  or  made  by 
her  shall  (but  without  prejudice  to  the  rights  of  the 
husband  as  then  existing  independently  of  the  Act)  be 
as  good  and  valid  as  they  would  have  been  if  the 
husband  had  concurred.  It  appears  that,  as  a  rule, 
such  an  order  will  only  be  made  to  give  effect  to  some 
particular  sale  or  other  transaction  agreed  upon  (m). 
Where  a  married  woman  has  obtained  an  order  of  this 
kind,  there  is  no  necessity  for  her  to  acknowledge  the 
deed  as  above  provided  {n)  :  but  her  conveyance  in 
pursuance  of  such  order  vdll  not  operate  to  assure  her 
husband's  interest  in  the  lands  during  the  continuance 
of  the  coverture,  or,  it  seems,  his  estate  by  the  curtesy ; 
it  will  only  pass  her  own  interest  therein  (o). 

(i)  See  Expte,  Robinson,  L.  R.  370 ;  see  lU  Mart,  1882,  W.  N. 

4  C.  P.  205 ;  £s  Caine,  10  Q.  B.  D.  36  ;  above,  n.  {k). 
284 

(i)  Ss  Giles,  1894,  W.  N.  73,  rJ^'L^^^'^    ^'     ^^^f     3 

70  L.  T.  757.  ^'  ^'  ®^^- 

(/)  See  above,  p.  818,  n.  (r).  (o)  Ibvfkt     v.     DraveoU^     29 

(m)  Re  Graham,  19  C.  B.  N.  S.  Ch.  D.  996. 
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By  the    Real  Property  Act,   1845  (p),  a  married  l>iBclaimOT 
woman    was    enabled    by    deed    executed    with    her  woman, 
husband's   concurrence   and  acknowledged  by  her  as 
aforesaid  to  disclaim   any  estate  or  interest  in  any 
hereditaments. 

What  is  written  above  {q)  concerning  the  alienation  Wife's 
of  married  women's  equitable  estates  or  interests  in  J^^** 
land  applies  only  to  property  not  settled  for  their 
separate  use  (r).  If  any  estate  or  interest  in  land  were 
settled  on  trust  for  the  separate  use  of  a  married  woman, 
she  could  dispose  of  her  equitable  interest  in  such  pro- 
perty as  effectually  as  if  she  were  a  single  woman,  both 
by  act  inter  vivas  and  by  will  («),  and  not  onlyjby  con- 
veyance or  contract  dealing  specifically  therewith,  but 
also  in  consequence  of  her  general  engagements  entered 
into  with  respect  to  the  same  (t).  Where  any  land  so 
settled  was  not  vested  in  trustees  but  was  limited  to 
the  wife  directly  for  her  separate  use,  her  husband  would 
take  such  estate  or  interest  therein  as  the  common  law 
allowed  him,  but  in  equity  he  would  be  a  trustee 
thereof  for  his  wife's  benefit;  and  in  such  case,  although 
the  wife  alone  could  dispose  of  her  equitable  interest  in 
the  property,  the  legal  estate  therein  could  only  be 
effectually  assured  by  deed  executed  with  the  husband's 
concurrence  and  duly  acknowledged  by  her,  or  by  other 
means  appropriate  at  law  to  the  nature  of  the  estate 
settled  (w).  If,  however,  property  were  settled  on  Restraint  on 
trust  for  the  separate  use  of  a  married  woman,  with  ^©^**i<>"' 
a  proviso  that  she  should  have  no  power  to  antici- 
pate the  income  thereof,  she  was  incapable  of  aliena- 

ip)  Stat.  8  &  9  Vict.  o.   106,       L.  R.  7  H.  L.  680 ;  Wms.  Real 
8.  7  ;  see  above,  p.  816,  n.  (a).  Prop.  306  sq.f  316,  n.  (t),  19th  ed. 

^1}  fli'  ^l^  7*1'  ^    ir^^     A  Tk  (0    JohMon  V.  Gallagher^  3  De 

(r)  See  Taylor  v.  Meads,  4  De       a    F    &  J    494  •    PiL  v    Fitz. 


O.  J.  &  S.  697,  604,  605  ;  Wms.  „:.C:  17  n'u   n  '^«;V 

Real  Prop.  306,  19th  ed.  ^•^^^^  ^^  Ch.  D.  454. 

(t)  Taylor  y.  Meadt,  4  De  G.  J.  (u)  Hall  y.  Waterhoute, 

ft  S.  597  ;  see  WiUoek  y.  NobU,  64  ;  see  aboye,  pp.  816  «$. 
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Wife's  equit- 
able eRtate 
tail  being  her 
separate 
estate. 


Removal  of  a 
restraint  on 
anticipation. 


ting  her  interest  therein  except  by  will,  so  long  as 
she  was  under  any  ooverture  (a;)  ;    and  it  oonld  not 
be  affected   by  her    general    engagements  (j^).    If    a 
married  woman  were  entitled  to   an   equitable  estate 
tail  in  any  lands  as  her  separate  estate,  and  desired  to 
bar  the  entail,   it  was  required    by  the    Fines    and 
Becoyeries  Act  {z)  that  her  husband  should  concur  in 
the  disentailing  deed  and  that  she  should  duly  acknow- 
ledge the  same.     If  she  were  so  entitled  subject  to  a 
restraint  on  anticipation,  that  did  not  prevent  her  from 
so  barring  the  entail.     It  appears,  however,  that  the 
restraint  was  not  thereby  defeated,  but  continued  to 
affect  the  estate  in  fee  simple,  into  which  her  estate  tail 
was  enlarged  {a).     Formerly,  the  Court  had  no  power 
to  interft-re  by  its  order  with  the  effect  of  a  restraint 
upon  alienation  attached  to  any  property  settled  for  the 
separate  use  of  a  married  woman,  however  beneficial  to 
her  such  an  interference  might  have  been  (6).     But  by 
the  Conveyancing  Act  of  1881  (c),  notwithstanding  that 
a  married  woman  is  restrained  from  anticipation,  the 
Court  may,  if  it  thinks  fit,  where  it  appears  to  the 
Court  to  be  for  her  benefit,  by  judgment  or  order,  with 
herconsent,  bind  her  interest  in  any  property  (rf). 


Harried  Originally,  a  trust  of  lands  for  the  separate  use  of  a 

pj^^"^^.|.  married  woman  could  only  arise  by  act  of  parties ;  as 
1870.  '  by  ante-nuptial  contract  between  husband  and  wife,  or 


(ar)  I\Ulett  v.  Armttrong^  1 
Beav.  1.  4  My.  &  Cr.  390  ; 
Baggett  y.  Meux,  1  Ph.  627  ; 
Cooper  T.  Macdonald,  7  Gb.  D. 
288  ;  Bateman  y.  Faher,  1898,  1 
Oh.  144 ;  see  Wme.  Real  Prop. 
307—309,  19th  ed. ;  Wms.  Pers. 
Prop.  482,  16th  ed. 

(y)  nhe  V.  FMzgibhon,  17  Ch.  D. 
454. 

(«)  Stat.  3  &  4  Will.  rV.  c.  74, 
8.  40. 

(a)  Cooper  v.  Macdonaldf  7  Ch. 


D.  288. 

(b)  Robinton  y.  Wheelwright^  21 
Beay.  214,  6  De  G.  M.  &  G. 
536. 

(e)  Stat.  44  &  45  Vict.  c.  41, 
8.  39. 

{d)  The  Court  ie  exceedinglj 
chary  of  exercismff  the  juriadic- 
tion  80  conferred ;  Be  Litth^ 
40  Ch.  D.  418  ;  Be  Pollard^e 
Settlement  J  1896,  1  Ch.  901,  2 
Ch.  562 ;  Be  Blundell,  1901,  2  Ch. 
221. 
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by  the  express  provision  of  those  by  whom  the  property 
was  bestowed  (e).  The  Married  Women's  Property  Act, 
1870  (/),  provided  that,  subject  and  without  prejudice 
to  the  trusts  of  any  settlement  affecting  the  same,  the 
foUowing  property  acquired  during  her  marriage  by 
any  woman  married  after  the  passing  of  that  Act 
should  belong  to  her  for  her  separate  use  ;  namely,  any 
personal  property  (g)  to  which  she  might  become  en- 
titled as  next  of  kin  or  one  of  the  next  of  kin  of  an 
intestate  (A),  and  the  rents  and  profits  of  any  freehold, 
copyhold  or  oustomaryhold  property  which  should 
descend  upon  her  as  heiress  or  co-heiress  of  an  intes- 
tate {!).  This  Act  did  not  confer  upon  married  women, 
or  enable  them  to  dispose  of,  any  separate  legal  estate  in 
the  property  so  secured  to  them,  but  only  gave  them 
the  same  equitable  interest  as  they  would  have  en- 
joyed under  an  express  trust  for  their  separate  use, 
together  with  the  power  of  alienation  incident  in  equity 
thereto  (Ar). 

By  the  Divorce  Acts  of  1857  and  1858  (/),  in  every  Judicial 
ease  of  a  judicial  separation  the  wife  shall,  from  the  ■®P*'*tio'*« 
date  of  the  sentence  and  whilst  the  separation  shall 
continue,  be  considered  as  a  feme  aok  with  respect  to 
(1)  property  of  every  description  which  she  may  acquire 
or  which  may  come  to  or  devolve  upon  her(w),  (2)  pro- 


(e)  Wins.  Beal  Prop.  309,  19th 
ed. 

(/)  Stat.  33  &  34  Vict.  o.  93, 
passed  9th  Aug.  1870. 

iff)  Inolndlng,  of  oonise,  chat- 
tels real. 

(A)  Sect.  7. 

(t)  Sect.  8,  which  onlj  gives 
the  rents  and  profits,  and  not  the 
fee  simple,  of  such  property  for 
her  separate  use ;  Johnson  y.  John' 
BOHy  35  Gh.  D.  345. 

{k)  Howard  y.  Bank  ofEnglandy 
L.  B.  19  Eq.  295,  300,  301  ; 
Johmon  V.   Johnson,   35   Ch.  D. 


345,  349 ;  Wms.  Cony.  Stat.  377 

(I)  stats.  20  &  21  Vict.  c.  85, 
s.  25;  21  &  22  Vict.  c.  108, 
ss.  7,  8. 

(m)  It  has  been  held  that  under 
these  words  the  wife  has  the  right 
to  receive  or  recover  any  chone  in 
action,  to  which  she  was  entitled 
but  which  had  not  been  reduced 
into  possession  at  the  time  of  the 
decree;  Johnson  v.  Lander,  L.  B. 
7  Eq.  228  ;  Re  Coward  and  AdavCs 
Purchase ,  L.  B.  20  Eq.  179; 
Nicholson  v.  Drury,  ^e.  Co.,  7 
Gh.  D.  48. 
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pertj  to  wUdi  »he  baa  become  or  shall  become  eutiQei 
tm  exfi^mttix^  administratrix  or  trustee  since  the  sentence 
of  separation,  and  (3;  property  of  or  to  which  she  is 
possessed  or  entitled  for  an  estate  in  remainder  or 
re? emon  (n)  at  the  date  of  the  decree ;  and  all  snch 
property  may  be  disposed  of  by  her  in  all  respects  as  a 
/erne  tole^  and  shall,  if  she  shall  die  intestate,  go  as  the 
same  would  have  gone  had  her  husband  been  then 
dead ;  provided  that  if  she  shall  again  cohabit  with  her 
husband,  all  such  property  as  she  may  then  be  entitled 
to  shall  be  held  to  her  separate  use,  subject,  however,  to 
any  agreement  in  writing  made  between  herself  and 
her  husband  whilst  separate.  Under  these  enactments, 
the  wife  can  during  the  separation  dispose  as  a  feme  sole 
(without  the  necessity  of  her  husband's  concurrence  or 
of  acknowledgment)  of  all  estates  or  interests  in  land, 
to  wliich  she  may  become  entitled  after  the  date  of  the 
decree  (o),  notwithstanding  that  the  same  were  given  to 
her  without  power  of  anticipation  (/?),  and  also  of  all 
ontatcH  in  remainder  or  reversion  (g),  to  which  she  is 
oni  tiled  at  the  time  of  the  decree,  whether  the  same 
liavc  fallen  into  possession  or  not(r).  But  the  Acts 
give  licr  no  power  to  dispose  of  any  estates  or  interests 
to  wliioh  she  is  entitled  in  possession,  and  not  in  rever- 
sion nor  in  action  (^),  at  the  time  of  the  decree ;  so  that 
i(  at  that  titno  she  wore  entitled  in  possession  to  lands 
sottltnl  for  hor  popnrato  use  without  power  of  antioipa- 
tion,  the  Acts  do  not  remove  the  restraint,  and  she  can 
no  more  alion  the  lands  during  the  separation  than  she 
iH)uld  whilst  living  with  her  husband  {t).    Under  the 


{n\  Tbtfk^  tmril*  npix^iir  to  in*  135,  1S8. 

t4mlo  m  it»vt»r»iim  ox^nvtiwit  ou  a  {q)  See  note  (ii\  aboye. 

lv«M»  fvr  yixtrM ;  mH«  \Vm««  Koal  (r)  Seo  Re  ImsoU^  L.  R.  I  Eq. 

1W»  »Vi4,  :i;\  IV»U\  <hK  4i0»  473. 

[i\  AV  //•».' *#w.  \8»,»S»  I  Cb.^':i>.  (*)  S«»note  (im\  aboTe. 

i^\  (Uav  V.    fV;,V'\   at*  lU>«v»  (r'    W'm/^T.  Jlfo»7*yj»4/,  38Ch.D. 

m    M»***t  r.  ii.k^s,  40  W»  R.  1S,S;     Niii  t.    Ow/vr,    1893,    2 

(U3 ;   lt>»ir  t,  Jir^\:«#.*.  38  Uu  IX  Q.  B.  85. 
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same  Acts  {u)f  where  a  wife  deserted  by  her  husband 
has  obtaiiied  a  protection  order,  she  is  during  the  con-  l^tection 
tinuanee  of  the  order  and  as  from  the  date  of  the 
desertion  (x)^  in  the  like  position  in  all  respects  with 
regard  to  property  as  if  she  had  obtained  a  decree  of 
judicial    separation.      By  the  Summary  Jurisdiction  Separation 
(Married  Women)  Act,  1895  (y),  a  separation  order  ^   "* 
made  thereunder  shall  while  in  force  have  the  effect  in 
all  respects  of  a  decree  for  judicial  separation  on  the 
ground  of  cruelty. 

When  an  absolute  decree  has  been  made  under  the  Effect  of 
Divorce  Acts  (s)  for  the  dissolution  of  a  marriage,  all  ^^'**' 
the  rights  which  the  former  husband  and  wife  pre- 
viously enjoyed  in  respect  of  each  other's  property, 
independently  of  the  provisions  of  any  settlement,  are 
immediately  extinguished  (a).  Thus  if  the  divorced 
persons  were  entitled  to  lands  at  common  law  as  tenants 
by  entireties  (J),  they  become  joint  tenants,  having  the 
same  respective  interests  as  if  they  were  strangers,  upon 
the  dissolution  of  the  marriage  (c).  So  if  the  divorced 
wife  were  entitled  at  common  law  to  an  estate  in  fee 
simple  in  freeholds,  all  the  husband's  previously  existing 
estate  or  interest  therein,  whether  during  the  joint 


(tt)  Stats.  20  &  21  Vict.  c.  85, 
8.  21;  21  &  22  Vict.  c.  108, 
88.  8,  9. 

(x)  Bathe  T.  Bank  of  Englandy 
4  K.  &  J.  564,  568  ;  IUK\ngnley*B 
Trusts^  26  Beav.  84 ;  Cooke  v. 
Fuller,  ib.  99 ;  Be  Elliott,  L.  R. 
2  P.  &  M.  274 ;  Waite  v.  Jfor- 
land,  38  Ch.  D.  135,  138. 

(y)  Stat.  58  k  59  Vict.  c.  39, 
88.  4,  5,  extended  by  2  Edw.  VII. 
0.  28,  8.  5  (1). 

(«)  Stats.  20  &  21  Vict.  c.  85, 
88.  27—31,  57  ;  23  &  24  Vict. 
c.  144,  8.  7  ;  26  &  26  Vict.  c.  81 ; 
29  &  30  Vict.  0.  32,  s.  3.  In  the 
interval  between  the  making  of  a 
decree  nui  and  a  decree  abeolnte 

W. — II. 


for  the  dissolution  of  a  marriagfe, 
the  wife  remains  a  married 
woman;  Norman  v.  Villara^  2 
Ex.  D.  359 :  bnt  the  husband  is 
not  entitled  to  exercise  his  marital 
rights  in  respect  of  her  property 
to  her  prejudice ;  Frole  y.  Soady, 
L.  R.  8  Ch.  220. 

(<i)  If^elle  V.  Malbon,  31  Beav. 
48  ;  Wilkinson  v.  Gibson,  L.  R.  4 
Eq.  162 ;  Prole  v.  Soady,  L.  R.  3 
Ch.  220  ;  Codrington  v.  Codrington, 
L.  R.  7  H.  L.  854  ;  ThomUy  v. 
Thomleg,  1893,  2  Ch.  229. 

{b)  See  Wms.  Real  Prop.  305, 
19th  ed. 

(j)  Thomley  y.  Thomley,  1893, 


229. 


11 


826 


OP  PERSONAL  INCAPACITY, 


lives  only  or  as  tenant  by  the  curtesy  potential  or 
initiate,  would  be  at  an  end ;  and  she  could  thenceforth 
enjoy  and  convey  the  same  as  a  single  woman  without 
his  interference  or  concurrence  (d).    The  husband  would 
be  equally  deprived  of  all  interest  in  the  wife's  copy- 
holds ((/).    And  if  the  wife  were  entitled  at  common 
law  to  a  term  of  years,  the  husband's  interest  therein 
would  be  as  effectually  extinguished  as  if  he  had  died  in 
her  lifetime  without  making  any  disposition  thereof  (d). 
The  husband  also  loses  by  divorce  all  his  right  to  suc- 
ceed to  his  wife's  chattelsuponher  death  and  intestacy  (e). 
But  divorce  only  extinguishes  the  rights  which  were 
given  to  the  parties  in  each  other's  property  by  the 
rules  of  common  law  or  equity  in  virtue  of  their  relation 
of  husband  and  wife.    And  it  is  now  established  that  a 
decree  for  the  dissolution  of  a  marriage  does  not  deprive 
either  party  of  any  interest  in  any  property  which  is 
limited  by  any  settlement  to  him  or  her  by  name  (/). 
If,  however,  the  wife  were  so  entitled  under  any  settle- 
ment, but  without  power  of  anticipation,  the  restraint 
on  anticipation  would  cease  to  be  operative  after  the 
divorce;  as  the  wife  is  thereby  made  single.     But  of 
course  the  restraint  would  revive,  if  it  were  not  limited 
to  the  particular  coverture  dissolved,  and  the  woman 
were  to  marry  again  without  having  disposed  of  the 
property  in  the  interval  {g).    It  appears  that  upon 
divorce  either  party  loses  any  interest  in  property  which 
was  limited  to  him  or  her,  not  by  name,  but  imder  the 
description  of  the  husband  or  wife  of  the  other ;  for  he 

(d)  This  follows  from  the  prin- 


dple  laid  down  in  the  cases  cited 
in  note  (a),  above. 

(e)  WtUiinson  v.  Gibson,  L.  R. 
4  Eq.  162. 

(/)  Fitzgerald  v.  Chapman,  1 
Gh.  D.  563  ;  Burton  v.  Sturgeon, 
2  Oh.  D.  318.  The  Court  has 
power,  after  a  decree  of  nolUtj 
or  dissolution  of  marriage,  to 
make  an  order  varying  the  pro- 


visions of  any  ante-nuptial  or 
post  -  nuptial  settlement  whidi 
has  been  made  on  the  parties,  for 
the  benefit  either  of  the  children 
of  the  marriage  or  of  tiieir 
parents ;  see  stats.  22  &  23  Vict, 
c.  61,  8.  6 ;  41  Vict.  c.  19,  s.  3; 
Wms.  Pers.  Prop.  612,  513,  15th 
ed. 

(jff)  See  cases  cited  above,  p.  822, 
n.  (x). 
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or  she  then  ceases  to  answer  that  description  (A).  The  Nullity  of 
effect  of  a  decree  of  nullity  of  marriage  on  the  ground  ^^""o^* 
of  the  canonical  disability  of  impotence  is  to  render  the  decree  of. 
marriage  void,  and  appears  to  resemble  the  effect  of  a 
divorce  as  regards  the  extinguishment  of  the  parties' 
common  law  rights  in  each  other's  property  {i) ;  for  the 
marriage  was  voidable  only,  and  was  binding  on  the 
parties  until  they  were  released  by  the  decree  (A;).  But 
the  consequences  of  such  a  decree  differ  from  those  of  a 
divorce  with  respect  to  interests  limited  by  any  settle- 
ment mfiule  in  consideration  of  the  marriage  to  take 
effect  in  the  parties'  favour  after  the  solemnization 
thereof;  as  these  interests  are  avoided  upon  the  pro- 
nouncement of  the  decree,  no  valid  marriage  having 
taken  place  (/).  When  a  marriage  is  void  for  some 
legal  disability,  that  is,  any  impediment  raised  by 
common  law  or  statute  to  the  formation  of  a  valid 
marriage  (m) — such  as  the  existence  of  a  previous  mar- 
riage (n)  or  of  such  relationship  between  the  parties 
as  brings  them  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity  (o) — ^the  marriage  is  altogether 
void  ab  initio^  and  the  parties  have  never  occupied  the 
position  of  husband  and  wife  or  acquired  the  rights 
resulting  therefrom  {p).     So  that  a  decree  of  nullity  on 


(A)  Re  MorrUsoH,  40  Oh.  D.  30, 
Kay,  J.,  declining  to  follow 
BuUmore  v.  Wi/nter,  22  Ch.  D. 
619,  Fry,  J. 

(t)  Aboye,  p.  825  ;  and  see 
note  (/),  aboye. 

{k)  See  1  Black.  Comm.  Ch.  15  ; 
3  Black.  Comm.  92—94 ;  Bum's 
Eod.  Law,  ii.  500,  9th  ed. ;  stat. 
20  &  21  Vict.  c.  85,  ss.  6,  22; 
Cavell  V.  Fritwe,  35  L.  J.  Ex.  162 ; 
A.  y.  B.,  L.  R.  1  P.  &  M.  659. 

(0  Dormer  y.  JFard,  1901,  P. 
20.  The  Court  has  neyertheless 
power  to  yaiy  the  settlements ; 
S.  C»;  see  aboye,  n.  (/). 

(m)  1  Black.  Comm.  435  sq. 

(rt)  Birt  V.  BouiineZf  L.  R.   1 


P.  ft  M.  487. 

(o)  Thia  was  made  a  legal  dis- 
abiUty  by  stet.  6  &  6  WiU.  IV. 
o.  54,  s.  2 ;  see  1  Black.  Comm. 
434;  J?,  y.  Chadtcick,  11  Q.  B. 
173 ;  Brook  y.  Brook,  9  H.  L.  C. 
193. 

{p)  See  Fxpte,  Naden,  L.  R.  9 
Ch.  670.  This  case  and  those 
cited  in  the  preyious  note  relate 
to  pretended  marriage  with  a 
deceased  wife's  sister.  As  to 
settlements  executed  in  conside- 
ration of  such  marriages,  see 
Pawson  y.  Broum^  13  Ch.  JD.  202 ; 
Phillips  y.  Probyn,  1899,  1  Ch. 
811  ;  and  compare  Ayertt  y. 
Jenkins,  L.  R.  16  Eq.  275. 
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the  ground  of  some  legal  disability  has  no  effect  in 
diflsolying  the  nuirriage  tie;  it  is  not  neoessaiy  to 
establish,  but  is  merely  declaratoiy  of  the  invalidity  of 
the  marriage  {q). 


Married 
woman  bare 
trustee. 


Married 
Women's 
Property 
Act,  1882. 


Since  the  Vendor  and  Purchaser  Act,  1874  (r),  now 
replaced  in  this  respect  by  the  Trustee  Act,  1893  («), 
when  any  freehold  or  copyhold  hereditament  is  vested 
in  a  married  woman  as  a  bare  trustee  {t)  she  may 
convey  or  surrender  it  as  if  she  were  d^Jenie  sole. 

By  the  Married  Women's  Property  Act,  1882  («), 
which  came  into  operation  on  the  Ist  of  January, 
1883  (a;),  a  married  woman  is  capable  of  acquiring, 
holding  and  disposing,  by  will  or  otherwise,  of  any 
real  or  personal  property,  in  the  same  manner  as  if  she 
were  9k  feme  sole^  without  the  intervention  of  any  trustee. 
Every  woman  married  after  the  commencement  of  the 
Act  is  entitled  to  hold  and  dispose  of,  as  her  separate 
property,  all  real  and  personal  property  which  belonged 
to  her  at  the  time  of  marriage,  or  shall  be  acquired  by 
or  devolve  upon  her  after  marriage  (y).  And  every 
woman  married  before  the  commencement  of  the  Act  is 
entitled  to  hold  and  dispose  of,  as  her  separate  property, 
all  real  and  personal  property,  to  which  her  title,  whether 
vested  or  contingent  and  whether  in  possession,  reversion 
or  remainder,  has  accrued  after  the  commencement  of 
the  Act  (s).  But  the  Act  is  not  to  interfere  with  any 
settlement  made  or  to  be  made  respecting  the  properly 
of  any  married  woman,  or  to  interfere  with  or  render 
inoperative  any  restriction  against  anticipation  attached 


(q)  Birt  y.  Boutinez,  L.  B.   1 
P.  &  M.  487. 

(r)  Stat.  87  ft  38  Vict.  c.  78, 
8.  6,  passed  7th  Aug.  1874. 

(8)  Stat.  66  ft  67  Vict.  c.  63, 
8.  16. 


{t)  See  above,  p.  181,  n.  (z),  as 
to  the  meaning  of  this  term. 

(u)  Stat.  46  ft  46  Vict.  c.  76, 
8.  1,  sub-s.  1. 

{z)  Sect.  26. 

ly)  Sect.  2. 

\z)  Sect.  6. 
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or  to  be  attaohed  to  the  enjoyment  by  a  married  woman 
of  any  property  or  income  (a). 

"Under  this  Act,  it  has  been  decided,  with  respect  to  Construction 
women  married  before  the  year  1883,  that  where  they  S[,^rf 
were  before  that  year  entitled  to  any  property,  either  S?™!?'*' 
contingently  or  in  reversion  or  remainder,  it  does  not  Act,  1882. 
become  their  separate  property  by  reason  of  their 
interests  vesting  or  falling  into  possession  after  the 
commencement  of  the  Act  {b).  As  regards  such  pro- 
perty and  any  property  to  which  they  were  entitled  in 
possession  before  that  year,  they  remain  subject  to  the 
law  in  force  before  the  Act.  But  any  property  given 
since  the  commencement  of  the  Act  to  any  married 
woman  beneficially,  and  not  as  a  trustee  or  an  execu- 
trix (c),  belongs  to  her  as  her  separate  property,  although 
not  expressly  limited  for  her  separate  use  (cQ.  It  has, 
however,  been  held,  upon  the  construction  of  the  proviso 
that  the  Act  shall  not  interfere  with  or  a£Fect  any  settle- 
ment made  or  to  be  made  respecting  the  property  of 
any  married  woman  (^),  that  a  covenant  by  a  husband 
alone  contained  in  a  settlement  made  before  the  Act  to 
settle  his  wife's  after-acquired  property  will  bind  pro- 
perty to  which  she  may  become  entitled  after  the  Act, 
to  the  same  extent  as  such  property  would  have  been 
bound  by  the  husband's  covenant  at  common  law,  unless 
the  property  were  expressly  given  for  her  separate 
use  (/).  And  it  appears  that  the  same  construction 
may  be  placed  upon  a  similar  covenant  contained  in 
a  settlement  made  since  the  Act;    for  it  has  been 

{a)  Sect.  19.  see  also  Se  Davenport j  1895,  1  Ch. 

{b)  Eeidy,  Reid,  31  Ch.  D.  402,  361. 

overrnling  Baynton  v.  Collim,  27  (*)  Stat.  45  &  46  Vict.  c.  75, 

Ch.  D.  604 ;    and  Re   Thompson  ».  19. 

and  Ourzon,  29  Ch.  D.  1 77.  if)  ^^  Stonor's  Trutts,  24  Ch.  D. 

(c)  Re  Sarkneee  and  AlUoppU      '^fi.i^5#:lf^"i\*%  V?l^ 
clU  1896,  2  Ch.  358.  ^^-^^  frt^p^'^76^11; 

(d)  Re  Lumley^  1896, 2  Ch.  690 ;       15th  ed. 
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further  decided  that  an  ante-nuptial  settlement  made 
after  the  Act  by  an  intended  husband  and  infant  wife 
of  her  personal  property  has  the  same  effect  now  as  it 
would  have  had  at  common  law,  and  is  therefore  com- 
pletely binding  on  the  wife  as  regards  any  interest 
therein  of  which  the  husband  could  by  virtue  of  his 
marital  rights  at  common  law  have  made  a  valid  dis- 
position (g).  Where  under  this  Act  a  married  woman 
becomes  entitled  to  any  estate  or  interest  in  any  lands 
or  hereditaments  as  her  separate  property,  she  takes  the 
whole  legal  or  other  estate  or  interest  limited  to  her  in 
the  same  manner  as  if  she  were  a  single  woman ;  and 
her  husband  does  not  acquire  the  rights  and  interest 
therein  during  his  wife's  lifetime  which  he  would  have 
had  if  she  had  been  entitled  independently  of  the  Act, 
either  at  common  law  or  in  equity  but  not  for  her 
separate  use  (A).  But  he  may  succeed  after  her  death, 
if  she  die  intestate,  to  her  freehold  or  copyhold  estate 
in  fee  simple  as  tenant  by  the  curtesy  (t),  and  to  her 
leaseholds  for  years  in  virtue  of  his  marital  right  to 
take  the  same  by  survivorship  {k).  The  wife  can  dispose 
of  any  estate  or  interest,  to  which  she  so  becomes  en- 
titled as  her  separate  property,  in  the  same  manner  as 
if  she  were  single,  without  the  necessity  of  her  husband's 
concurrence  in  or  her  own  acknowledgment  of  the  deed 
of  conveyance  or  of  any  other  formality  not  required 
in  the  case  of  an  assurance  by  a  single  woman  (/). 


(ff)  Stevens  v.  Trevor- Garrick, 
1893,  2  Gh.  307;  Buekland  y. 
Auckland,  1900,  2  Gb.  634  ;  Bee 
Wms.  Pew.  Prop.  487,  493,  16th 
ed 

(A)  See  Hope  v.  Hope,  1892,  2 
Ch.  336, 341 ;  ThornleyY.  ThomUy, 
1893,  2  Ch.  229  ;  lie  Lumley, 
1896,  2  Ch.  690;  Wms.  Conv. 
Stat.  382,  383,  418,  419,  421. 

(•)  Hope  V.  H<^e,  1892,  2  Ch. 
336 ;  see  above,  p.  176 ;  WmB. 
Beal  Prop.  300,  311,  19th  ed. 

{k)  It  appears  that,  after  the 


ooTerture  has  come  to  an  end,  the 
quality  of  separate  property  also 
ceases,  and  tiie  husbana  can  as- 
sert  his  common  law  right  to  have 
his  wife's  term  by  sorriyor^p 
without  the  necessity  of  taking 
out  administration  to  her:  see 
Co.  Litt.  46b,  300a,  361a;  2 
Black.  Comm.433— 436;  Be  Lam' 
berfi  Estate,  39  Ch.  D.  626 ;  Hope 
▼.  Hope,  ubi  sup. 

(/)  Be  Drummtmd  and  Davie's 
Contract,  1891,  1  Ch.  624,  decid- 
ing that  a  wife  can  now  bar  the 
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Although  if  any  suoh  property  be  given  to  a  married  Bestaraint  on 
woman  with  a  restraint  on  anticipation,  she  is  nnder  the  ^' 

like  incapacity  to  deprive  herself  of  the  benefit  thereof 
by  any  disposition,  which  she  may  purport  to  make,  as 
attached  with  respect  to  her  dealing  with  her  equitable 
separate  estate  subject  to  a  similar  restraint  (w).    It  Sale  without 
appears,  however,  that  where  a  wife  enjoys  a  legal  ^^^^toaLt  on 
estate  or  interest  by  virtue  of  the  Act  of  1882  in  any  anticipation, 
separate  property,  subject  to  a  restraint  on  anticipation, 
and  disposes  of  the  property  to  a  purchaser  taking  for 
value  in  good  faith  and  without  notice  of  the  restraint, 
the  purchaser  will  obtain  a  good  title  to  the  property ; 
for  the  restraint  on  alienation  is  an  incumbrance  affect- 
ing the  property  in  equity  only  and  not  at  law  {n).    It  The  Act 
18  held  that  the  Act  of  1882  confers  upon  married  ^j^'"'' 
women  a  special  capacity  only  to  hold  and  dispose  of  women  a 
property,  which  is  by  virtue  of  the  Act  made  their  ^en^d,'**^ 
separate  property,  and  does  not  invest  them  with  the  S*?f^*^^**^ 
same  general  capacity  in  respect  of  all  property  as  is  dispose  of 
enjoyed  by  single  women.    Thus  it  was  decided  that  S^^^' 
a  will  made  by  a  woman  during  coverture  and  not  re-  wives'  wills 
executed  by  her  when  she  became  a  widow  was  not  ^rtuie™*^ 
effectual  by  virtue  of  the  Act  to  pass  property  acquired 
by  her  after  her  husband's  death  (o).    And  the  con- 
sequences of  this  ruling  were  only  removed  by  the 
Married  Women's  Property  Act,  1893  (jo),  which  pro- 
vided in  effect  that  the  will  made  during  coverture  of 
a  woman  who  might  die  after  the  passing  of  that  Act  (q) 


entail  in  any  lands  to  which  she 
ia  entitled  for  an  estate  tail  as  her 
separate  property,  without  her 
husband's  oonooirenoe  in  or  her 
own  acknowledgment  of  the  dis- 
entailing deed;  cf.  above,  p.  822. 

(m)  Batu  Y.  Kesierton,  1896,  1 
Gh.  159 ;  J20  LumUy,  1896,  2  Gh. 
690 ;  above,  p.  821. 

(»)  See  above,  pp.  172,  173, 
266,  427,  496. 

(o)  Bs  Price,  28  Ch.  D.   709 ; 


Me  Cuno,  43  Gh.  D.  12;  following 
the  law  laid  down  in  WUloek  v. 
Noble,  L.  B.  7  H.  L.  580,  with 
respect  to  dispositions  by  wiU  of 
a  married  woman's  equitable 
separate  estate;  and  see  Re 
JBowen,  1892,  2  Gh.  291. 

{p)  Stat.  56  ft  67  Vict.  c.  03, 
s.  3,  passed  5th  Dec.  1893. 

(^)  He  JFylie,  1895,  2  Gh.  116, 
deciding  that  the  Act  spplies  to 
wills  made  before  its  passing. 
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Rule,  that 
huBband  and 
wife  are 
one  person 
not  repealed. 


Property 
given  to  a 
wife  on  trust. 


should  take  effect  as  if  it  had  been  executed  immediately 
before  her  death,  whether  she  had  or  had  not  any 
separate  property  at  the  time  of  making  it,  and  need 
not  be  re-executed  or  re-published  after  her  husband's 
death.     So  it  has  been  considered  that  the  Act  did  not 
repeal  the  rule  that  husband  and  wife  are  one  person  in 
law  (r),  but  left  it  to  take  effect,  where  not  modified  or 
interfered  with;  whence  it  follows  that  on  a  gift  of 
land  or  other  property  made  since  the  Act  to  a  husband 
and  his  wife  and  others  in  joint  tenancy  or  tenancy 
in  common,  the  husband  and  wife  still  become  entitled 
to  the  share  of  one  person  only  between  them  («).    And 
it  has  been  further  held  that  the  Act  only  enables  a 
married  woman  to  hold  and  dispose  of,  as  her  separate 
property,  estates  and  interests  to  which  she  is  entitled 
for  her  own  use  beneficially,  and  not  those  to  which  she 
is  entitled  upon  any  trust  (t).    The  consequence  of  this 
decision  is  that,  where  since  the  Act  (u)  any  heredita- 
ments have  been  limited  to  a  wife  upon  any  trust  or 
have  devolved  upon  her  as  executrix  or  administratrix  (a?), 
she  cannot  dispose  of  the  same  pursuant  to  the  trust  by 
her  own  act  alone,  unless  the  hereditaments  be  freehold 
or  copyhold  and  she  be  a  bare  trustee  thereof  (y) :  but 


(r)  See  Wma.  Real  Prop.  299, 
304,  19th  ed. 

(»)  lie  March,  27  Ch.  D.  166 ; 
Jte  Jupp,  39  Ch.  D.  148,  152. 
The  husband  and  wife  take  the 
share  so  given  to  them,  as  thej 
take  any  other  property  given  to 
them  sinoe  the  Act  without  words 
of  severance,  as  joint  tenants  and 
not,  in  the  case  of  freeholds  or 
copyholds,  by  entireties ;  Re 
March,  nbi  snp. ;  Thomley  v. 
ThornUy,  1893,  2  Ch.  229;  see 
Wms.  Real  Prop.  305,  313,  19th 
ed. 

(t)  Re  Harknesi  and  AlhoppU 
Contract,  1896,  2  Ch.  358. 

(k)  The  disposition  of  any  here- 
ditaments, which  were  limited  to 
or  devolved  upon  a  married  woman 


in  trust  before  the  year  1883,  is 
of  course  governed  by  the  old 
law  existing  independently  of 
that  Act ;  see  above,  p.  829. 

{x)  By  the  Married  Women's 
Property  Act,  1882,  stat.  45  &  46 
Vict.  c.  76,  ss.  1  (2),  18,  24,  a 
married  woman  is  enabled  to  ac- 
cept any  trust  or  the  office  of 
executrix  or  administratrix  with- 
out her  husband's  consent,  and  is 
empowered  to  transfer  as  if  she 
were  a  feme  sole  any  stock,  shares 
or  debentures,  to  which  she  is 
entitled  as  trustee,  executrix  or 
administratrix.  But  she  is  not 
thereby  expressly  authorised  so 
to  dispose  of  any  other  trust  pro- 
perty. 

iy)  See  above,  p.  828. 
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her  husband  takes  the  estate  or  interest  therein  bestowed 
on  him  by  the  rules  of  law  or  equity  apart  from  the 
Act,  and  must  accordingly  join  in  alienating  the  same 
by  the  appropriate  method  of  conveyance.  That  is  to 
say,  if  the  property  be  freehold,  it  must  be  assured  by 
deed  executed  by  the  husband  and  wife  and  duly 
acknowledged  by  the  wife  (s) ;  if  copyhold,  by  surrender 
by  the  husband  and  wife,  the  wife  being  separately 
examined,  or  in  the  case  of  an  equitable  estate  in  copy- 
holds, by  a  similar  surrender  or  by  deed  acknow- 
ledged {a)  ;  and  if  leasehold,  by  the  husband's  assign- 
ment with  the  wife's  concurrence  (b).  It  has  been  Married 
decided  that,  where  any  hereditaments  are  vested  in  a  mortgagee, 
married  woman  as  mortgagee,  the  mortgage  being  her 
separate  property,  she  can  convey  the  same,  upon  repay- 
ment of  the  mortgage  money,  as  if  she  were  single  (c). 
And  it  has  been  held  that,  if  she  be  a  trustee  of  the  Wife  trustee- 
mortgage,  and  the  hereditaments  be  freehold  or  copy-  ™®"***®^- 
hold,  she  can  also  convey  them,  on  repayment  of  the 
money  secured,  as  a  feme  sole ;  for  on  such  repayment 
she  becomes  a  bare  trustee  thereof  (d).  This  doctrine, 
however,  can  have  no  application  to  leaseholds  for  years 
vested  in  a  married  woman  as  mortgagee,  where  she  is 
a  trustee  of  the  mortgage  money  {e).  It  has  been 
further  decided  that,  where  a  married  woman  is  one  of 
several  mortgagees,  who  became  entitled  to  lands  since 
the  Married  Women's  Property  Act,  1882  (/),  and  has 
made  a  conveyance  thereof  as  fikfeme  sole  upon  a  transfer 
of  the  mortgage,  a  subsequent  purchaser  is  not  entitled 
to  raise  the  objection  that  she  might  have  been  a  trustee 
of  the  mortgage  money,  where  no  notice  of  any  such 
trust  appeared  upon  the  title  {g).    In  that  case,  how- 


\ 


z)  Above,  p.  817.  Contract,   1902,   1   Ch.   451 ;   see 

.a)  Above,  pp.  818,  819.  above,  p.  828. 

ib)  Above,  pp.  817,  819.  {e)  See   above,  pp.   828,    832, 

\c)  Re    Brooke    and    Fretnlin'a  n.  (a?). 

Contract,  1898,  1  Ch.  647.  (/)  Above,  p.  828. 

(rf)  Re   Howgate  and    OsbomU  {g)  Re  West  and  Hardy* li  Con^ 
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ever,  the  lands  mortgaged  were  freehold,  and  the  wife 
alone  might  make  a  valid  conveyance  of  them  as  a  bare 
trustee.  If  they  had  been  leasehold  she  could  not  have 
done  this ;  and  it  is  submitted  that^  in  the  last-mentioned 
decision,  the  wrong  test  was  applied.  Where  several 
men  are  jointly  entitled  to  leasehold  lands  on  a  trusti 
which  is  not  disclosed,  a  purchaser  taking  a  conveyance 
from  them  for  value  and  without  notice  obtains  the 
legal  estate  and  is  not  affected  in  equity  by  the  trust  (A). 
But  if  one  of  such  trustees  be  a  married  woman,  the 
purchaser  does  not  get  a  good  title  by  reason  of  his 
having  had  no  notice  of  the  trust ;  as,  if  the  woman's 
husband  did  not  assure  her  share  of  the  lands,  the 
purchaser  obtains  no  legal  estate  therein.  It  is  sub- 
mitted that  in  such  case  the  proper  objection  for  a 
purchaser  to  take  is  this :  that,  as  the  Married  Women's 
Property  Act,  1882,  confers  only  a  special  and  not  a 
general  capacity  of  conveyance  on  a  married  woman,  it 
is  incumbent  on  any  one  who  proposes  to  make  title 
through  any  conveyance  of  land  made  by  a  wife  alone, 
to  prove  either  that  she  was  entitled  to  the  estate  or 
interest  assured  as  her  separate  property,  or  that,  if  she 
were  a  trustee  thereof,  she  had  power  to  convey  the 
same  as  a  bare  trustee. 

Married  Under  the  Married  Women's  Property  Acts,  1882 

^[|^J^^,  and  1893  (t),  married  women  now  enjoy  a  special  and 
very  peculiar  capacity  of  making  legal  contracts  in 
respect  of  their  separate  property  to  which  they  are  or 
may  become  entitled  without  restraint  on  anticipation ; 
and  any  obligation  so  undertaken  by  them  may  be  en- 
forced after  the  determination  of  the  coverture  against 
any  property  to  which  they  may  then  be  entitled,  except 
only  that  which  belonged  to  them  during  coverture  as 

trwei,  1904, 1  Ch.  145 ;  see  above,  (•)  Stats.  45  &  46  Yict.  o.  75, 

pp.  250  tq,  88.  1  (2),  19 ;  56  &  57  Vict.  c.  63, 

(A)  Abo?e,  pp.  250  »g.y  496.  s.  1. 
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their  separate  property  subject  to  a  restramt  on  aliena- 
tion and  the  inoome  thereof.    But   apart  from  this 
privilege  they  have  no  geneitd  power  to  make  them- 
selves liable  upon  any  contract  (A;).     The  rule  of  the  At  common 
common  law  was  that  a  married  woman  was  incapable  ^^' 
of  binding  herself  by  any  act  or  agreement ;  so  that 
any  obligation  which  she  purported  to  undertake  by 
contract  was  absolutely  void  as  against  her  (/).     But 
although  a  wife  could  incur  no  liability,  she  might 
acquire  a  right  in  the  nature  of  a  chose  in  action  under 
a  contract  made  by  her  during  coverture.    She  could 
not,  however,  sue  in  respect  of  any  such  contract  during 
the  coverture,  except  with  the  concurrence  of  her  hus- 
band in  joining  her  name  with  his  own;   whilst  he 
could  sue  thereon  in  his  own  name  without  her,  but 
she  might  sue  alone  to  get  the  benefit  of  such  a  contract 
after  ^e  coverture  had  determined  (m).    Apart  from  Exceptions  to 
the  powers  conferred  by  the  Married  Women's  Property  ^JJ^Jit^'to 
Acts,  1882  and  1893,  the  general  incapacity  of  a  married  contract, 
woman  to  bind  herself  by  a  contract  is  subject  to  certain 
exceptions ;  and  it  appears  that  a  wife  can  enter  into, 
or  have  entered  into,  a  valid  contract  in  the  following 
instances: — 

1.  In  the  case  of  the  wife  of  the  king  {n).  i.  Wife  of 

2.  If  her  husband  be  civilly  dead,  or  be  undergoing  ^  h   wi  a 

sentence  of  transportation  or  penal  servitude  (o).  ciyillj  dead. 

3.  By  the  custom  of  the  city  of  London,  in  respect  3.  Trading 


{k)  Scott  Y.  Morley,  20  Q.  B.  D. 
120 ;  Me  Gardiner,  ib.  249  ;  Stog- 
don  T.  Lee,  1891,  1  U.  B.  661; 
PeUon  V.  KarrUon,  1891,  2  Q.  B. 
422;  Re  Sewett,  1895,  1  Q.  B. 
328  ;  Softlaw  ▼.  Welch,  1899,  2 
Q.  B.  419 ;  Bamett  v.  Howard, 
1900,  2  Q.  B.  784  ;  Brovm  y. 
IHn^Uhy,  1904,  1  K.  B.  28. 

(/)  1  Black.  Gomm.  444  ;  Emery 
V.  Waee,  6  Ves.  846  ;  Sag.  V.  & 
P.  206  ;  Nteholl  v.  Jones,  JL,  B.  3 
Eq.  696 ;  Cahiil  y.  CahiU,  8  App. 
Cas.   420  ;    and  see  Atwood  ▼. 


Chkhester,  3  Q.  B.  D.  722 ;  JSxpte. 
Jones,  12  Gh.  D.  484. 

(m)  PhiUiskirk  v.  riwkweU,  2 
M.  k  S.  393 ;  WilU  y.  Nurse,  1 
A.  &  E.  65 ;  LaUon  y.  Midland 
By,  Co,,  13  C.  B.  474  ;  De  Wahl 
y.  Braune,  1  H.  &  N.  178;  1 
Bop.  Husb.  &  Wife,  213,  2nd  ed. ; 
Wms.  Pera.  Prop.  471,  472,  15th 
ed. 

(n)  Co.  Litt.  133a. 

(o)  1  Black.  Gomm.  431 ;  Carrol 
y.  Bleneow,  4  Esp.  27  ;  Expte, 
Franks,  7  Bing.  762. 
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separately 
in  London. 

4.  Wife  of  an 
alien  never  in 
England 
contracting  as 
feme  aoU, 

5.  Daring 
judicial 
separation. 

6.  After 
protection  or 
separation 
oroer. 

7.  To  com- 
promise a 
matrimonial 
oanse,  or  to 
live  apart 
from  ner 
husband. 


of  any  trade  oarried  on  by  her  within  the  oity 
separately  from  her  husband  {p). 

4.  If  she  be  the  wife  of  an  alien,  who  has  never  been 

in  England,  and  she  purport  to  contract  as  a 
feme  sole  {q), 

5.  Daring  the  continuance  of  a  judicial  separation  (r). 

6.  After  she  has  obtained  a  protection  order  («),  or  a 

separation  order  {t). 

7.  A  wife  may  enter  into  a  binding  agreement  to 

compromise  proceedings  in  any  matrimonial  cause 
between  her  husband  and  herself  {u) ;  and  may 
in  consideration  of  any  such  compromise  make  a 
valid  contract  to  live  apart  from  her  husband. 
She  may  also  enter  into  a  binding  agreement 
founded  upon  other  valuable  consideration  than 
the  compromise  of  such  proceedings,  to  live  sepa- 
rate from  her  husband  (:r).  But  on  the  compro- 
mise of  any  matrimonial  cause  or  the  execution 
of  an  agreement  for  separation,  a  wife  has  no 
greater  capacity  to  dispose  of  her  propertt/y 
whether  by  conveyance  or  contract,  than  she  has 
at  any  other  time  (y).  So  that  if  she  be  entitled 
to  freeholds  at  common  law,  she  cannot  dispose 


(p)  Bao.  Abr.  Customs  of 
Lonaon  (D) ;  2  Roper  on  Hus- 
band and  Wife,  124, 125,  2nded.; 
see  Caudell  v.  Shaw,  4  T.  B.  861 ; 
Beard  v.  Webb,  2  B.  &  P.  98. 

{g)  De  Gailhn  v.  VAigle,  \ 
Bos.  k  Pul.  357 ;  Kay  y.  Duehesse 
ds  PUnne,  3  Camp.  123  ;  Barden 
V.  Keverberff,  2  M.  &  W.  61 ;  see 
JFalford  v.  Duehesse  de  PiefinSy  2 
Esp.  654  ;  Franks  y.  Duehesse  de 
Funne,  ib.  587  ;  De  Wahl  v. 
Braune,  1  H.  &  N.  178. 

(r)  Stat.  20  &  21  Vict.  c.  86, 
ss.  25,  26 ;  above,  p.  823. 

(s)  Stat.  20  &  21  Vict.  c.  85, 
8.  21 ;  above,  p.  826. 

(0  Stat.  58  &  69  Vict.  o.  39, 
88.  4,  6 ;  above,  p.  826. 


(m)  WiUonr,  Wilson,  1 H. L. C. 
638 ;  Rowley  v.  Rowley,  L.  R.  1 
Sc.  App.  63 ;  Besant  v.  Wood,  12 
Ch.  D.  606,  621  ;  Rose  v.  Rose,  8 
P.  D.  98 ;  Cahill  v.  Cahill,  8  App. 
Cas.  420,  429,  436,  436. 

{x)  Hunt  V.  Sunt,  4  De  G.  F. 
&  J.  221  ;  Marshall  v.  Marshall, 
6  P.  D.  19 ;  Besant  v.  Wood,  12 
Ch.  D.  605 ;  Clark  v.  Clark,  10 
P.  D.  188 ;  Aldridge  v.  Aldridge, 
13  P.  D.  210  ;  McGregor  v. 
McGregor,  20  Q.  B.  D.  629 ;  Re 
Weston^  1900,  2  Ch.  164. 

(y)  Stamper  v.  Barker,  6  Madd. 
167 ;  Slatter  v.  Slatter,  1  T.  &  C. 
Ex.  28  ;  Vansiitart  v.  Vansittart, 
4  K.  ft  J.  62 ;  CahiU  v.  Cahill,  8 
App.  Cas.  420 ;  Harle  v.  Jarman, 
1896,  2  Ch.  419. 
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of  any  interest  therein,  as  a  part  of  any  such 
compromise  or  agreement,  except  as  provided  by 
the  Fines  and  Recoveries  Act  (2).     And  it  ap- 
pears that,  if  she  be  entitled  to  separate  property 
subject  to  a  restraint  on  alienation,  she  cannot 
make  any  disposition  thereof,  either  by  way  of 
conveyance  or  contract,  as  a  term  of  any  such 
compromise  or  agreement  (a), 
8.  In  a  policy  of  insurance  effected  by  a  married  ?•  Policy  of 
woman  before  the  year  1883  on  her  own  life  or  underMamed 
the  life  of  her  husband  for  her  separate  use  by  p^^^'^A 
virtue  of  the  Married  Women's  Property  Act,  I870. 
1870  {b). 

Besides  these  exceptional  cases,  in  which  a  married  Wife's 
woman  appears  to  be  enabled  to  enter  into  a  perfect  operating  u 
contract  bindinir  herself  personally  at  law,  her  asree-  a  disposition 

.  •        \^   •      •     X  X  J-  -ij        of  property. 

ment  may,  m  certain  mstances,  operate  as  a  disposition 
of   property  (f).    Thus  where    a   married  woman    is 


(s)  CahillY.  Cahilly  8  App.  Gas. 
420 ;  Earle  y.  Jarman,  1895,  2 
Oh.  419 ;  see  above,  p.  817. 

(a)  See  oases  dted  above,  p.  822, 
n.  (x) ;  Cahill  v.  Cuhillf  8  App. 
Gas.  420,  429,  430. 

{b)  Stat.  33  &  34  Vict.  c.  93, 
s.  10,  repealed,  except  as  to  acts 
done  and  rights  acquired  there- 
under, by  stat.  45  &  46  Vict. 
0. 75,  s.  22,  and  replaced  by  s.  11 
of  that  Act,  which,  however,  only 
enables  a  wife  to  effect  such  a 
policy  by  virtue  of  the  power  of 
contracting  given  to  her  by  that 
Act. 

(e)  The  essence  of  a  true  con- 
tract at  law  is  the  creation  of  an 
obligation  binding  the  contractor 
personally;  and  it  is  foreign  to 
the  nature  of  a  contract  that  it 
should  bind  or  affect  the  con- 
tractor's property  until  he  has 
been  sued  thereon  and  judgment 
given  against  him,  or  that  its 
validity  should  depend  on  the  fact 


of  the  contractor's  being  pos- 
sessed of  property  at  the  time 
either  of  making  or  of  enforcing 
the  ag^reement ;  see  Turner,  L.  J., 
Johnson  v.  Oallagher^  3  De  G-.  F. 
&  J.  494,  519, 520  ;  James,  L.  J., 
Pike  V.  Fitzgibbon,  17  Gh.  D.  454, 
461.  Where  a  married  woman 
entitled  to  property  of  which  she 
is  restrained  from  anticipating 
the  income,  enters  into  one  of 
these  exceptional  contracts  by 
which  she  can  bind  herself  per- 
sonally at  law,  execution  of  a 
judgment  against  her  in  an 
action  on  the  contract  cannot  be 
had  against  such  property  so 
long  as  it  is  affected  by  the 
restraint ;  Hill  v.  Cooper,  1893,  2 
Q.  B.  85 ;  see  above,  pp.  821, 822 ; 
Myde  V.  Myde,  13  P.  D.  166; 
ffood  Barrs  v.  Cathcart,  1894,  2 
Q.  B.  559,  667  sq.;  Hood  Bam 
V.  Heriot,  1896,  A.  G.  174; 
JVhiteley  v.  Mwardt,  1896,  2 
Q.  B.  48. 
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Wife's 
cootract  to 
ezeroise  a 
power. 


Wife's  con- 
tract made 
with  the 
formalities 
required  by 
the  Fines  and 
B3COYeries 
Act. 


entitled  to  a  general  power  of  appointment  over  any 
property  and  contracts  by  some  instrument  not  com- 
plying with  all  the  formalities  required  by  the  power  to 
exercise  the  same  in  favour  of  a  purchaser,  effect  will 
be  given  to  the  contract  in  equity  by  way  of  relief 
against  the  defective  execution  of  the  power  and  the 
specific  enforcement  of  the  disposition  so  made  against 
those  entitled  in  default  of  appointment  (d)  in  the 
same  manner  as  if  she  had  been  a  single  woman  or  a 
man  (e).  But  in  such  cases,  the  Court  must  be  satisfied 
that  the  formalities  which  have  not  been  observed  are 
no  more  than  matters  of  form ;  and  that  the  donee  of 
the  power  has  not,  by  their  non-observance,  been 
deprived  of  any  of  the  protection,  which  a  due  exercise 
of  the  power  would  have  afforded  her.  Otherwise  the 
Court  will  not  relieve  against  the  defective  execution 
of  the  power  (/).  Again,  where  a  married  woman  is 
entitled  to  any  interest  in  land,  of  which  she  can  only 
dispose  by  deed  acknowledged  with  her  husband's  con- 
currence under  the  Fines  and  Recoveries  Act(^),  and 
by  such  a  deed  she  enters  into  a  contract  which  would, 
if  she  were  mii  jwnsj  bind  her  interest  in  equity — ^for 
example,  a  contract  to  sell,  mortgage  or  settle  the 
same — then  such  contract  will  operate  in  equity  as  an 
effective  disposition  of  her  interest  {h). 


Wives'  Under  the  rules  of  equity,  a  married  woman  had 

oDff^inents   W^^^  ^  }AvA  any  separate  estate,  to  which  she  was 

in  equity.        entitled  tctthout  restraint  on  anticipation,  by  her  general 

pecuniary    engagements    entered    into    with    respect 

thereto  (t) ;  and  such  engagements  might  be  enforced, 


{d)  Doicell  V.  Dew,  1  T.  &  C. 
C.  C.  345 ;  Thackwell  v.  Gardiner, 
5  De  G.  &  S.  58,  65  ;  Sug.  Pow. 
636,  537,  8th  ed. ;  2  Dart,  V.  & 
p.  1120,  1121. 

{e)  Ahove,  pp.  304,  471,  472. 

(/)  ThaekxceU  v.    Gardiner,   5 


De  G.  &  S.  68,  65 ;  see  above, 
p.  304. 

iff)  Above,  pp.  817—819,  829. 

(A)  Crofts  V.  MiddUttm,  8  De 
G.  M.  &  G.  192  ;  Sng.  V.  &  P. 
207  ;  2  Dart,  V.  &  P.  1119, 1120. 

(t)  Above,  pp.  821,  822. 


OP  PERSONAL  INCAPACITY.  839 

by  suit  against  her  in  a  Court  of  Equity,  out  of  any 
such  separate  estate,  to  which  she  was  entitled  at  the 
time  of  entering  into  the  engagement,  but  not  against 
any  separate  estate,  to  which  she  might  thereafter  have 
become  entitled,  or  which  she  was  restrained  from 
anticipating  (k).  But  such  engagements  did  not  create 
any  lien  on  the  separate  estate,  out  of  which  they  might 
be  enforced,  so  as  to  prevent  the  wife  from  alienating 
the  same(/).  And  they  did  not  involye  her  in  any 
legal  liability,  and  so  could  not  be  enforced  after  the 
determination  of  the  coverture  either  against  her  per- 
sonally or  so  as  to  affect  any  property  to  which  she 
might  then  be  entitled,  except  that  which  was  abeady 
bound  by  the  engagements  (m).  If  a  wife  entitled  to  Specifio 
any  separate  estate  without  restramt  on  anticipation  of  contract 
made  a  particular  disposition  thereof  by  way  of  contract  diflposing  of 

if  V  g,  T7LI6  B  BCD«1" 

such  as  would  have  entitled  the  other  party  to  sue  for  rate  estate. 

specific  performance,  in  case  she  had  been  dkfeme  sole — as 

if  she  contracted  to  sell  or  mortgage  any  land^  forming 

part  of  such  separate  estate — then  the  contract  would 

be  specifically  enforced  in  equity  against  the  property 

so  disposed  of  and  all  persons  succeeding  to  her  estate 

therein  (n)  ;  and  also  against  the  wife  herself  after  the 

determination  of  the   coverture  (o).       But   no  decree 

would  be  made  against  the  married  woman  personally 

for  specific  performance  of  the  contract,  so  long  as  she 

remained  under  the  same  coverture  as  existed  at  the 

time  of  entering  into  the  agreement  (/?).      And  if   a  Wifepnr- 

•  J  r      •  X       ^  X     ^         i»  chaHing  land 

mamed  woman,  navmg  separate  estate  free  from  any  with  her  aepa- 
restraint,   contracted  to   buy  land,   the   contract   was  »*«  ««<»*«• 


(h)  JPikeY,FUzgibbon,nCh.D.  (o)  Griffby  v.  Cojc,  1  Vee.  sen. 

454.  517  ;  Stead  y.  Nelson,  2  Beav.  245 ; 

if)  S.  a,  17  Ch.  D.  460,  461.  Wainwright  v.  Hardisty,  lb.  363  ; 

(w)  8,  a  Sug.  V.  &  P.  206. 

(«)  Except,    of    course,    pur-  /   \    j  i  *^        a  im       i  tr      •. 

chksLrs  of  tW  legal  estate  theVein  ^  (^)  ^^^^  ^'  ^•*^^"'  ^  ^r-  & 

for  value  and   without   notice;  Cr.  106,  111;   Wamev,  Routledge, 

above,  p.  496.  L.  R.  18  Eq.  497,  500. 
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enforceable  in  equity  as  a  general  engagement  binding 
her  separate  estate,  and  not  otherwise ;  and  a  decree  for 
specific  performance  would  not  be  made  against  her 
personally  (q).  But  a  married  woman,  who  had  sold 
land  forming  part  of  her  separate  estate  or  bought 
land  with  her  separate  estate,  might  herself  enforce 
the  contract  specifically  ;  and  the  fact,  that  the  contract 
was  enforceable  as  above  mentioned  against  her  separate 
property  (though  not  against  her  personally),  was  suffi- 
cient to  prevent  the  other  party  from  raising  the 
defence  of  want  of  mutuality  (r). 

With  regard  to  wives'  contracts  under  the  Married 
Women's  Property  Acts,  1882  and  1893  («) :— It  is 
enacted  in  the  Act  of  1882  {t)  that  a  married  woman 
shall  be  capable  of  entering  into  and  rendering  herself 
liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects 
as  if  she  were  a,  feme  sole,  and  her  husband  need  not  be 
joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought 
by  or  taken  against  her ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall 
be  her  separate  property ;  and  any  damages  or  costs 
recovered  against  her  in  any  such  action  or  proceeding 
shall  be  payable  out  of  her  separate  property  and  not 
otherwise.  According  to  the  judicial  construction  of 
this  enactment,  a  married  woman  is  not  thereby  enabled 
to  render  herself  liable  on  any  contract,  otherwise  than 
in  respect  and  to  the  extent  of  her  separate  property  (u). 


(q)  Francis  v.  Wigzell^  1  Madd. 
258  ;  Ficard  v.  Mine,  L.  R.  5  Ch. 
274  ;  see  also  Oaston  v.  Frankunif 
2  De  G.  &  S.  561,  reversed  on 
other  grounds,  16  Jar.  507. 

(r)  Francis  v.  WiguU^  1  Madd. 
258,261-264;  Dowfinff  y.  Maguire^ 
U.  &  G.  t.  Plunk.  1,  9,  15,  19, 


20 ;  2  Dart,  V.  &  P.  1045, 5th  ed. 
(«)  Above,  p.  834. 

(0  Stat.  45  &  46  Vict.  c.  75, 

s.  1  (2). 

(w)  SeoU  V.  Morlct/,  20  Q.  B.  D. 
120;  He  TinnbuU,  1900,  1  Ch. 
180,  184. 
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Consequently,  although  a  breaoh  of  a  wife's  oontraot  to 
pay  money  or  a  judgment  against  her  for  breaoh  of  her 
oontract  made  under  the  Act  will  result  in  a  debt  due 
from  her,  which  may  be  the  subject  of  a  set-off  (^),  will 
be  an  ante-nuptial  debt  in  case  she  marry  again  {t/)  and 
will,  if  a  judgment  debt,  entitle  the  judgment  creditor 
to  issue  execution  by  way  of  garnishee  order  against 
her  (z),  yet  she  does  not  incur  thereby  the  same  personal 
liability  to  pay  as  is  incumbent  on  an  indebted  man  or 
single  woman.  She  cannot  therefore  be  imprisoned 
under  the  Debtors  Act,  1869  (a),  for  failure  to  satisfy 
any  such  judgment  (ft).  Nor  can  any  liability  to  pay 
money  incumbent  on  her  by  virtue  of  any  such  oontract 
be  enforced  by  the  attachment  of  her  person,  in  cases 
where  that  process  would  be  available  against  her  if  she 
were  a  single  woman  (c).  Nor  is  she  liable  to  be  made 
bankrupt  by  reason  of  any  such  debt  or  judgment  {d) ; 
except  by  special  provision  of  the  Act  {e),  in  the  case  of 
her  carrying  on  a  trade  separately  from  her  hus- 
band (/).  Under  such  a  judgment,  it  has  been  held, 
execution  shall  only  issue  against  the  wife's  separate 
property ;  and  as  the  Act  is  not  to  interfere  with  any 
restriction  against  anticipation  (g),  it  has  been  held,  by 
analogy  to  the  previous  law  respecting  a  wife's  general 
engagements  (A),  that  the  separate  property  which  can  Separate 
be  taken  to  satisfy  a  wife's  liability  upon  her  contract  J^?^|jj^ 
is  limited  to  that  to  which  she  is  entitled  without  restaraint  on 

antioipation. 

{x)  Pelton  V.  Harrison,  1892,  1  (rf)  Be  Gardiner,  20  Q.  B.  D. 

Q.  B.  118.  249  ;  not  even  after  the  covertare 

(y)  Jaif  V.  Robinson,  25  Q.  B.  D.  has  ceased  ;  Me  Hewett,  1895,   1 

467.  Q.  B.  328. 

(«)    HoUby  V.  Hodgson,  24  Q.  (,)  Stats.  45  &  46  Vict.  o.  76, 

B.   D.    103  ;   Lady  Aylesford  v.  g.    1   (6) ;  46  &  47  Vict.  c.  62, 

Great  Western  £y.  Co.,   1892,  2  g.   152;  VVms.  Pers.  Prop.  231, 

Q.  B.  626.  16th  ed. 

(a)  Stat.  32  &  33  Vict.  0.  62,  /^x  q^  p^  ir^^Afn^  iftoo  1 
B.  6  ;  Wms.  Pers.  Prop.  196  q  ^Q  f,^  ^'  Handford,  1899,  1 
16th  ed.  Q.B.  666. 

(b)  Scott  Y.  Morley,  20  Q.  B.  D.  C^)  Stat.  46  &  46  Vict.  c.  76, 
120.  8.  19  ;  above,  p.  828. 

{c)  Be  Tumbull,  1900, 1  Ch.  180.  (A)  Above,  p.  838. 
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restraint  on  anticipation  («).  But  by  the  Act  of  1882, 
vhere  a  wife  made  a  valid  oontraot  thereunder,  any 
separate  property  to  which  she  might  afterwards  during 
the  coverture  become  entitled,  without  restraint  on 
anticipation,  was  made  liable  to  satisfy  her  liabilities  so 
incurred  {k).  And  under  the  ssune  Act  it  was  decided 
that,  where  judgment  was  obtained  against  a  wife 
(whilst  covert)  in  an  action  on  her  contract  made 
during  the  coverture,  arrears  then  accrued  due  but  un- 
paid of  income,  which  she  was  restrained  from  antici- 
pating, might  be  taken  to  satisfy  the  judgment  (/), 
though  not  arrears  of  such  income  accruing  due  after 
the  date  of  the  judgment  (w).  It  was  further  held, 
that  a  wife  could  not  be  made  liable  under  the  Act  of 
1882  in  respect  of  any  contract,  unless  she  had  some 
separate  property  to  which  she  was  entitled  without 
restraint  on  anticipation,  at  the  time  when  she  made 
the  contract  (n) ;  and  that  a  wife's  contract  was  not  en- 
forceable after  the  coverture  had  ended,  against  any 
property  which  had  not  been  her  separate  property 
during  the  coverture  (o).  But  in  these  last  respects  the 
law  has  been  altered  by  the  Married  Women's  Property 
Act,  1893  (/?),  enacting  that  every  contract  thereafter 
entered  into  (q)  by  a  married  woman,  otherwise  than  as 
agent,  shall  be  deemed  to  be  a  contract  entered  into  by 
her  with  respect  to  and  to  bind  her  separate  property. 


(•)  Seofl  V.  Morlept  ubi  sup.  ; 
Felton  V.  HarrUofif  1891,  2  Q.  B. 
422. 

{k)  Stat.  46  &  46  Vict.  o.  75, 
8.  1  (4),  repealed  and  replaced  by 
Stat.  56  &  57  Vict.  c.  63,  as.  1,  4  ; 
see  note  {p),  below. 

(/)  Bood  Bam  v.  Heriot,  1896, 
A.  0.  174. 

(m)  Whiteley  y.  Edwardu,  1896, 
2  Q.  B.  48. 

(fi)  Pointer  Y,  Oumey,  19  Q.  B. 
D.  619  ;  Leak  v.  Dnjield,  24 
Q.  B.  D.  98 ;  PelCon  v.  Harrison, 
1891,  2  Q.  B.  422. 


(o)  Stoffdon  V.  Lee,  1891, 1  Q.  B. 
661  ;  Peiton  v.  Harrison,  1891,  2 
Q.  B.  422  ;  Softlaw  v.  TTeleh, 
1899,  2  Q.  B.  419. 

(p)  Stat.  56  &  57  Vict.  c.  63, 
B.  1,  paased  6th  Bee.  1893,  re- 
placing with  amendments  stat. 
46  &  46  Vict.  o.  76,  s.  1,  snb-ss.  3, 
4,  the  latter  of  which  provided 
that  a  wife's  contract  should  bind 
all  sei>arate  property  which  she 
might  acquire  after  the  contract. 

{q)  See  Re  Wheeler,  1904,  2  Ch. 
66. 
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whether  she  is  or  is  not  in  fact  possessed  of  or  entitled 
to  any  separate  property  at  the  time  when  she  enters 
into  such  contract;  and  such  contract  shall  bind  all 
separate  property  which  she  may  at  that  time  or  there- 
after be  possessed  of  or  entitled  to,  and  shall  also  be 
enforceable  by  process  of  law  against  all  property  which 
she  may  thereafter,  while  discovert,  be  possessed  of  or 
entitled  to ;  provided  that  these  amendiug  enactments 
shall  not  render  available  to  satisfy  any  liability  or 
obligation  arising  out  of  such  contract  any  separate 
property  which  at  that  time  or  thereafter  she  is  re- 
strained from  anticipating.     It  has  been  held  since  this  Effect  of  that 
Act  that,  where  a  married  woman  has  made  a  contract  ^ro^^j 
thereunder  and  was  entitled  to  some  separate  property  Bubject  to  a 
subject  to  a  restraint  on  anticipation,  and  judgment  in  anticipation, 
an  action  on  the  contract  has  been  obtained  against  her 
after  the  determination  of  the  coverture,  neither  the 
capital  of  that  property  nor  any  arrears  of  the  income 
thereof  accrued  due  at  the  date  of  the  judgment  can  be 
tsLken  or  attached  in  execution  of  the  judgment  (r). 
And  the  effect  of  the  construction  so  put  upon  this  Act 
seems  to  be  that,  where  judgment  is  obtained  against  a 
wife  (whilst  covert)  in  an  action  on  her  contract  made 
during  the  coverture  and  since  the  Act,  no  arrears 
accrued  due  or  savings  made  after  the  date  of  the  eon- 
tract  of  any  income,  which  she  is  restrained    from 
anticipating,  can  be  taken  to  satisfy  the  judgment  («). 
The  Act  of  1893  also  gives  jurisdiction  to  the  Court,  Costa  against 
before  which  any  action  or  proceediug  instituted  by  a  ™^^  i^ 
woman  or  by  a  next  friend  on  her  behalf  is  pending,  to  proceedings 
order  payment  of  the  costs  of  the  opposite  party  out  of  by  them, 
property  which  is  subject  to  a  restraint  on  anticipation, 
and  to  enforce  such  payment  by  the  appointment  of  a 

(r)  Bamett  y.  Howard^  1900,  2  after  made,  the  Act  of  1893  ap- 

Q.  B.  784  ;  Brown  ▼.  DimbUby^  pears  to  alter  the  law  laid  down 

1904,  1  K.  B.  28.  in  Hood  Bam  y.  Heriotf  above, 

($)  As  regards  contracts  there-  p.  842,  n.  (/). 
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reoeiver  and  the  sale  of  the  property  or  otherwise  as  may 
be  just  (^). 


ffpeoifloper- 
f ormaaoe  by 
or  against  a 
married 
woman. 


A  married  woman  contracting,  under  the  powers 
given  to  her  by  the  Married  Women's  Property  Acts, 
1882  and  1893  (m),  either  to  Fell  land,  which  is  her 
separate  property  without  restraint  on  anticipation,  or 
to  buy  land,  may  herself  enforce  the  specific  performance 
of  the  contract  by  the  other  party  thereto  (x) ;  and  she 
may  be  sued  and  judgment  may  be  given  against  her 
personally  for  specific  performance  of  such  a  contract, 
subject,  however,  to  the  limitations  imposed  by  the 
judicial  construction  of  these  Acts  (t/)  upon  her  liability 
under  any  such  judgment  It  remains  to  be  decided  to 
what  extent,  if  at  all,  a  married  woman  is  liable  to 
process  of  contempt  in  case  of  her  disobedience  to  any 
order  (such  as  an  order  for  conveyance  of  the  property 
sold  (z) )  made  against  her  in  an  action  to  enforce  the 
specific  performance  of  such  a  contract.  But  a  married 
woman  may  be  attached  or  committed  for  disobedience 
to  an  order  of  the  Court  directing  her  to  do  some  act, 
which  does  not  involve  the  satisfaction  of  a  pecuniary 
liability  assumed  by  her  under  her  contract  made  by 
virtue  of  the  Married  Women's  Property  Acts  (a).  And 
an  order  directing  a  married  woman  to  do  any  such  act 
within  a  limited  time  may  be  enforced  by  virrit  of 
sequestration  (b)  against  all  her  separate  property  to 
which  she  is  then  entitled  without  restraint  on  anti- 
cipation (c). 


(/)  Stat.  66  &  57  Vict.  o.  63, 
s.  2,  amending  the  law  laid  down 
in  Se  Olanvill,  31  Ch.  D.  632  ;  Cox 
y.  Bennett,  1891,  1  Ch.  617  ;  but 
not  retrospectiye ;  Se  Lumley, 
1894,  3  Ch.  135.  A  counterclaim 
is  Bach  a  proceeding ;  Hood  Barrs 
Y.  Catheart,  1895,  1  Q.  B.  873. 
See  Gordon  ▼.  Gordon,  1904,  P. 
163. 

(m)  Above,  pp.  840  9q. 


I 


(x)  Above,  p.  840. 

(y)  Above,  pp.  840—843. 

(«)  See  Seton  on  Judgements, 
2286,  2287,  6th  ed. 

(a)  lie  7\imbull,  1900,  I  Ch. 
180 ;  R.  S.  C.  1883,  Order  XLII. 
rule  7  ;  see  above,  p.  841. 

{b)  R.  S.  C.  1883,  Order  XLUI. 
role  6. 

{e)  See  above,  pp.  821,  831  ; 
JTyde  v.  Hyde,  18  F.  D.  166.     It 
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Before  the  Married  Women's  Property  Act,  1882  (c?),  Wife  trustee 
a  married  woman,  -who  was  a  trustee  for  sale  of  land,  ^'  *' 
oould  not  enter  into  a  contract  for  the  sale  thereof, 
which  would  effectually  bind  her  (p).  A  decree  for  the 
specific  performance  of  the  contract  could  not  therefore 
be  obtained  either  against  her  (e),  or  (for  want  of 
mutuality)  in  her  favour  (/).  But  it  seems  that  she 
may  now  enter  into  such  a  contract,  and  that  she  herself 
and  her  separate  property  would  be  liable,  to  the  extent 
permitted  by  the  Married  Women's  Property  Acts, 
1882  and  1893  (^),  for  the  due  performance  of  the 
agreement ;  notwithstanding  that  she  cannot  convey  the 
trust  estate  sold  as  her  separate  property  (A). 

Where  a  contract  made  with  a  married  woman  has  Contract 
been  induced  by  her  misrepresentation,  whether  inno-  ^^?f  ^^  * 
cent  or  fraudulent,  the  other  party  has  the  same  rights  woman's 
in  respect  of  the  rescission  or  of  avoiding  the  specific  ta^^*^*^' 
performance  of  the  contract  as  if  she  were  single  (/)* 
But  if  the  false  representation  were  made  fraudulently, 
she  is  not  equally  liable  to  an  action  of  deceit  as  if  she 
were  unmarried.    A  false  representation  fraudulently  "Wife'a 
made  by  a  married  woman,  like  any  other  tort  committed  h^^jg^' 
by  her,  was  in  general  a  good  cause  of  action  against 
her  at  common  law,  and  still  remains  so  (A).     But  at 
common  law  she  could  only  be  sued  therefor  jointly 


appears  that,  if  the  order  were  to 
do  some  act  agreed  to  be  done  hj 
the  wife  nnder  her  contract  made 
by  virtoe  of  the  Married  Women's 
Iropertj  A(*t,  1893,  arrears  ac- 
crued dae  or  savings  made  after 
the  date  of  the  contract  of  income, 
which  she  was  restrained  from 
-  anticipating,  could  not  be  attached 
under  a  seqaestr-ition  for  default 
of  compliance  with  the  order ;  see 
above,  p.  843.  As  to  a  seijues- 
tration  issuing  for  default  of  com- 
pliance  by  a  wife  with  an  order 
for  payment  of  co8ts  made  a^iost 
her  in  any  proceeding  instituted 


by  her,  see  above,  pp.  843,  844, 
and  n.  (t) ;  R.  S.  0.  1883,  Order 
XLIII.  rule  7  ;  Hulbert  v.  Cath- 
cart,  1896,  A.  0.  470. 

(d)  Above,  pp.  835,  840. 

\r)  Avery  v.  Griffin,  L.  B.  6 
£q.  606  ;  above,  p.  840. 

(/)  Fry,  8p.  Perf.  }  461. 

iff)  Above,  pp.  840  tq, 

(A)  Above,  p.  832. 

(i)  Above,  pp.  723,  729,  744. 

{k)  Lirerpool  Adelphi  Loan  As' 
sociation  v.  Fairhurst,  9  Ex.  422, 
429  ;  Wright  v.  Leonard,  1 1  C.  B. 
N.  S.  258  ;  Earls  v.  King^ote. 
1900,  1  Ch.203,  2Ch.  585, 
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with  her  husband,  so  long  as  the  oovertore  lasted  (/) ; 
though  after  its  dissolution  hj  death  or  divorce,  the 
husband's  liability  to  be  so  sued  ended  {m)y  whilst  the 
wife  surviving  remained  liable  to  be  sued  alone  (n). 
At  the  present  time,  the  wife  may  be  sued  for  any 
wrong  done  by  her  during  the  coverture  either  alone 
under  the  Married  Women's  Property  Act,  1882  (o),  or 
together  with  her  husband  according  to  the  old  law  (/?). 
It  was  held  at  common  law,  however,  in  consequence  of 
a  married  woman's  incapacity  to  bind  herself  by  con- 
tract (g),  that  if  by  her  fraudulent  misrepresentation  (as 
by  stating  that  she  was  unmarried)  she  induced  any  one 
to  enter  into  a  contract  with  her,  she  could  not  be  made 
liable  in  any  proceedings  in  tort  to  recoup  the  other 
party  his  damages  caused  by  her  failure  to  carry  out 
her  agreement  (r).  As  the  Married  Women's  Property 
Acts,  1882  and  1893  («),  have  only  given  to  married 
women  a  limited  and  special  capacity  to  contract  not 
involving  their  complete  personal  liability  (/),  and  have 
not  increased  a  wife's  liability  for  her  torts  otherwise 
than  by  permitting  an  action  thereon  to  be  brought 
against  her  without  her  husband,  it  appears  that  this 
exception  to  a  wife's  liability  for  her  fraud  still  remains 
in  force,  and  that  where  her  fraud  has  been  the  means 
of  indueiog  another  to  contract  with  her,  no  action 
therefor  will  lie  either  against  her  and  her  husband  or 
against  herself  alone  (w).     In  other  words,  it  seems  that 


(0  Bac.  Abr.  Baron  and  Feme, 
(K,  h)  ;  1  Black.  Comm.  443  ; 
Head  v.  Briscoe,  6  C.  &  P.  484. 

(m)  HigifiM'  ease,  Noy,  18  ; 
Capel  V.  Fowell,  17  C.  B.  K.  S. 
743.  But  if  the  wife  died  or  the 
marriage  were  dissolved  after 
judgment  in  raoh  an  action,  the 
husband  remained  liable  on  the 
jndfment,  whinh  was  given 
afrainst  them  jointly  ;  see  W  ms. 
Pers.  Prop.  478,  479,  673,  674, 
Idthed. 

(n)  Capel  v.  Poicef/,   17  C.  B. 


N.  S.  743. 

(o)  Above,  p.  840. 

Ip)  Seroka  v.  KaUetiburg,  17 
Q.  B.  D.  177  ;  Earle  v.  Kingseote, 
1900,  2  Ch.  586  ;  Beaumont  v. 
Kaye,  1904,  1  K.  B.  292. 

iq)  Above,  p.  836. 

(rj  Liverpool Adelpki  Loan  Asso- 
eiation  v.  Fairkurst,  9  Ex.  422. 
Cf.  above,  p.  788,  and  n.  («). 

(«)  Above,  pp.  834,  840. 

{t)  Above,  pp.  840—843. 

(ti)  See  Earle  v.  Kingseote,  1900, 
1  Ch.  203,  208,  2  Ch.  586,  £88  sq. 
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a  married  woman  cannot  bj  means  of  her  own  fraud 
enlarge  the  limited  capacity  of  contracting  bestowed  on 
her  by  the  Married  Women's  Property  Act8(aT),  so  as  to 
assume  a  personal  liability  for  her  default  in  making 
good  her  agreement.  This  exception  is,  however,  con- 
fined to  cases  where  the  wife's  fraud  has  been  the  means 
of  inducing  the  other  party  to  contract  with  her ;  and 
where  a  married  woman,  who  had  already  entered  into  a 
contract  with  another,  subsequently  made  a  false  repre- 
sentation to  him  as  to  a  fact,  which  was  a  condition 
precedent  to  his  performing  his  part  of  the  agreement, 
she  and  her  husband  were  held  to  be  liable  in  an  action 
of  deceit  brought  against  them  for  the  wrong  so  com- 
mitted (y). 

A  married  woman  might,  notwithstanding  her  cover-  Estoppel  by 
ture,  be  subject  in  equity  to  an  estoppel  by  reason  of  SS!I^^  * 
her  conduct  so  as  to  deprive  herself  of  her  rights  in  woman, 
any  land  or  property.  Thus  if  by  her  misrepresenta- 
tion, whether  in  the  form  of  the  positive  assertion  of  an 
untruth  or  of  active  concealment  of  her  interest,  she 
induced  another  person  to  take  for  valuable  considera- 
tion a  conveyance  of  any  property  inconsistent  with  her 
own  rights  therein,  the  Courts  of  Equity  would  not 
permit  her  to  take  advantage  of  her  own  deceitful 
conduct  and  would  accordingly  restrain  her  from  assert- 
ing her  rights  in  derogation  of  the  conveyance  and 
compel  her  to  give  effect  thereto  (s).  This  rule  was 
applied  in  equity  whether  the  wife  were  entitled  to  the 
property  affected  at  common  law  or  in  equity,  and  if  in 
equity,  whether  for  her  separate  use  or  not  (2) :  but  she 
could  not  so  deprive  herself  of  any  interest,  as  to  which 

{x\  Above,  pp.  834,  840  *^.  Cf.  above,  p.  788.    In  Ktcholl  v. 

(y)  £arle  v.  Kingseole,  ubi  Hup.  Jones^  ubi  sup.,  it  was  beld  that, 

(z)  Savage  v.  Foster ^  9  Mod.  35  ;  as  the  other  party  was  aware  of 

NxehoU  V.  JoMi^  L.  R.  3  Eq.  696,  the   wife's  interest  aud  of   her 

709  ;  Sharpe  v.  Foy,  L.  R.  4  Ch.  incapacity,  he  was  not  misled  by 

36;    Re  Lush'' a  Trmta^  ib.   591.  her  condaot ;  see  above,  p.  641. 
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she  was  restramed  from  antioipation (a).  Where  a  wife 
is  entitled  to  any  separate  property  under  the  Married 
Women's  Property  Act,  1882  {b),  she  may  of  course  be 
deprived  of  her  rights  therein  by  estoppel  in  the  same 
way  :  but  not  so  as  to  interfere  with  the  effect  of  any 
restraint  on  anticipation  attached  thereto  (e). 


Election  b^  a 

manied 

woman. 


It  was  also  held  in  equity  that  a  married  woman 
might  be  put  to  her  election,  under  the  equitable  doc- 
trine in  that  behalf,  whether  she  would  claim  under  or 
a^inst  some  instrument  conferring  a  benefit  on  her 
and  at  the  same  time  purporting  to  dispose  of  her  pro- 
perty ;  and  an  inquiry  would  be  directed,  which  alter- 
native it  would  be  most  beneficial  for  her  to  select,  and 
a  choice  made  by  the  Court  on  her  behalf  accordingly  (</). 
Her  election  so  exercised  would  in  equity  bind  her 
estate  or  interest  in  any  land  (e)  affected  thereby, 
whether  she  were  entitled  thereto  at  common  law  or  in 
equity,  and  although  it  were  not  evidenced  with  the 
formalities  prescribed  by  the  Fines  and  llecoveries  Act 
or  otherwise  necessary  for  her  alienation  of  the  land  (/). 
A  fortioriy  she  might  elect  in  the  same  manner  as  if  she 
were  a  feme  sole  so  as  to  bind  any  property  settled  for 
her  separate  use  without  restraint  on  anticipation  (^), 
and  may  do  so  with  regard  to  any  separate  property,  to 


(a)  Jachhon  y.  Hobhouse,  2  Mer. 
483,  488;  Stanley  ▼.  Stanley,  7 
Ch.  D.  589;  Bateman  v.  Faber^ 
1898,  1  Ch.  144. 

{b)  Above,  pp.  828  tq. 

\e)  Above,  p.  831. 

(d)  Cooper  V.  Cooper^  L.  B.  7 
H.  L.  53,  79.  But  it  appears 
that  she  might  signify  her  elet:tion 
by  her  conduct ;  see  Greenhill  v. 
North  British  and  Mercantile  In- 
euranee  Co.,  1893,  3  Ch.  474,  480. 

(«)  A  married  woman  might 
also  so  elect  as  to  affect  her 
interest  in  any  personalty ;  Griggt 
T.  GibMfi,  L.  R.  1  Eq.  685  ; 
except,  it  seems,  her  reversionary 


chose  in  action  not  alienable  under 
Malins*  Act,  stat.  20  &  21  Vict, 
c.  57 ;  Whittle  v.  Henning,  2  Ph. 
731  ;  Williams  v.  Mayne,  I.  R.  1 
Eq.  619;  see,  however,  Greenhill  v. 
North  British  and  Mercantile  Insur- 
ance Co.,  1893,  3  Ch.  474,  com- 
mented upon  in  Harle  v.  Jar  man, 
1895,  2  Oi.  419. 

(/)  Ardesoife  v.  Bennet,  2  Dick. 
463  ;  Barrow  v.  Barrow,  4  K.  &  J. 
409;  Willoughby  v.  Middleton,  2 
J.  &  H.  344  ;  Griggs  v.  Gibson, 
L.  R.  1  Eq.  685,  691. 

(g)  See  Re  Davidson,  11  Ch.  D. 
341,  348. 
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which  she  is  entitled  without  suoh  restraint  under  the 
Married  Women's  Property  Act,  1882(//).  But  if  her 
own  property  dealt  with  hy  the  instrument  be  subject 
to  a  restraint  on  alienation,  she  cannot  by  her  election 
or  any  other  act  in  pais  deprive  herself  of  the  benefit 
thereof  (t).  And  it  appears  that  in  this  ease  her  only 
obligation  is  to  confirm  the  instrument  conferring  a 
benefit  on  her  so  far  as  she  can  ;  and  that,  as  she  has  no 
alienable  interest  in  the  property  of  her  own  thereby 
disposed  of,  she  is  not  affected  by  the  doctrine  of  election 
and  may  take  the  benefit  given  to  her  without  compen- 
sating those  to  whom  the  instrument  purported  to  convey 
her  own  property  (A-).  Where  the  iDstrument,  which 
confers  a  benefit  on  her,  gives  it  to  her  with  a  restraint 
on  anticipation,  it  is  held  that  this  shows  the  settlor's 
intention  to  be  that  she  shall  not  be  put  to  her  election; 
and  in  such  case  she  is  entitled  to  retain  the  benefit 
conferred  without  making  any  conveyance  of  her  own 
property  to  give  effect  to  the  disposition  thereof,  which 
the  instrument  purported  to  make  (/). 

It  has  been  held  of  late  years  that,  where  a  female  Married 
infant  has  made  whilst  unmarried  a  voidable  conveyance  affirming 
of  her  property,  or  a  voidable  contract  operating  in  J^^^^^j*^ 
equity  as  a  disposition  of  her  property,  and  has  after-  conveyance  or 
wards  married  during  her  infancy,  her  coverture  is  no  ^hUst^BimSe^ 
bar  to  her  exercising  her  choice  of  avoiding  or  affirming  Mid  in 
the  conveyance  or  contract;   which  is  therefore  fully      *°°^* 


(A)  Above,  pp.  828  tq, 

(i)  Jiobinson  v.  Wheehcright^  21 
Beav.  214,  6  De  G.  M.  &  G. 
535 ;  Bateman  y.  Fabety  1898,  1 
Ch.  144. 

{k)  This  appears  to  follow  from 
the  principlee  applied  in  Re  CHm- 
ham,  31  Ch.  D.  466.  It  may, 
perhaps,  be  contended  that  she 
woula  at  least  be  bound  to  apply 
for  an  order  of  the  Court  remov- 


ing the  restraint  (see  above, 
p.  822).  But  it  is  thought  that, 
as  the  making  of  this  order  is  no 
mere  formality,  but  lies  in  the 
discretion  of  the  Court,  the  pos- 
sibilitv  of  obtaining  it  does  not 
give  ner  an  alienable  interest, 
and  so  cause  her  to  be  put  to  her 
election. 

(/)  £s  Vardon's  Trmtt,  31  Ch. 
D.  275;  Hayne9  v.  Foster ^  1901, 
1  Ch.  361. 
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binding,  if  not  repudiated  by  her  within  a  reasonable 
time  after  she  has  attained  full  age  (m).  This  ruling  is 
unquestionably  correct  where  the  property  affected  would 
in  case  of  the  wife's  repudiation  of  her  voidable  convey- 
ance or  contract  belong  to  her  for  her  separate  use  or  as 
her  separate  property  under  the  Married  Women's  Pro- 
perty Act,  1882;  for  she  can  dispose  of  all  such  property 
as  if  she  were  a  feme  8ole{n),  But  as  applied  to  pro- 
perty, to  which  on  repudiation  the  wife  would  be  entitled 
under  the  old  law,  and  especially  where  the  property 
disposed  of  in  infancy  was  her  reversionary  chose  in 
action  (o),  the  doctrine  so  laid  down  appears  to  be  at 
variance  with  the  law  of  married  women's  incapacity, 
as  previously  understood  {p).  The  rule  in  question  has 
no  application  where  the  infant  on  her  marriage  becomes 


(w)  JFifiUrT.FiffoU,  22  Ch.jy. 
263  ;  Bumaby  y.  Equitable  Rever^ 
aionnry  Interest  Soey.y  28  Oh.  D. 
416  :  ReHodaon,  189t,  2  Ch.  421  : 
Viditz  V.  O'Hagan,  1900,  2  Ch. 
87,  96—98,  100  ;  above,  pp.  786, 
796. 

(w)  Sinilh  V.  Lucas,  18  Ch.  D. 
631,544;  above,  pp.  821,828, 8150. 

(o)  See  cases  cited  in  the  last 
note  but  one. 

(/))  See  Whittle  v.  Uenuing,  2 
Ph.  731  ;  Ellison  v.  Elwin,  13 
Sim.  309 ;  Le  Vasseur  v.  Seralton, 
14  Sim.  116  ;  Williams  v.  Mayiu, 
I.  B.  1  Eq.  619 ;  none  of  ivhich 
were  cited  in  the  cases  mentioned 
in  note  (m).  And  note  that  it 
was  considered  that  a  wife's 
capacity  to  agpree  to  a  conveyance 
made  to  her  was  suspended  daring 
her  coverture ;  above,  p.  816,  n. 
{a).  It  is  submitted  that  in  the 
cases  cited  in  note  (m),  the  judges 
confused  the  doctrine  of  election, 
to  take  under  or  against  an  in- 
btrument,  which  is  a  matter  de- 
pending purely  on  the  rules  of 
equity  and  the  equitable  prin- 
ciples of  estoppel  by  conduct 
(above,  pp.  847—849),  with  the 
election  or  choice  of  affirming  or 


disaffirming  a  voidable  convey- 
ance or  contract.  This,  it  is 
thought,  is  properly  a  matter 
depeudiog  on  the  party's  capa- 
city at  common  law  ;  and  by  the 
common  law,  a  woman's  capacity 
in  this  respect  appears  to  have 
been  suspended  during  her  cover* 
ture.  It  is  not  denied  that, 
where  by  the  instrument  effecting 
the  voidable  conveyance  or  con- 
tract, the  infant  has  derived 
benefits  from  other  sources,  she 
may  be  put  to  her  election 
whether  she  will  claim  under  or 
against  the  instrument :  and  it 
appears  that  Wilder  v.  I'iyott,  22 
Ch.  D.  263,  267,  was  really  a 
case  of  this  kind  of  election  ; 
though  even  so  regarded  it  is  in 
coLfiict  with  Williams  v.  Maytte, 
I.  B.  1  £q.  519.  But  in  Ee 
Hodsoity  189  &,  2  Ch.  421,  it  does 
not  appear  that  there  was  any 
ground  to  put  the  wife  to  her 
election  to  take  under  or  against 
her  settlement,  which  seems  to 
have  comprised  her  own  property 
alone  ;  and  it  is  submitted  that 
Chitty,  J.,  certainly  confused 
this  sort  of  election  with  the 
legal  capacity  of  affirming  a 
voidable  conveyance. 
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subject  to  some  foreign  law,  by  which  she  is  deprived 
during  her  coverture  of  the  capacity  of  giving  her  full 
consent  to  the  conveyance  or  contract  so  made  before 
her  marriage  (q). 

In  connexion  with  the  law  of  husband  and  wife,  it  may  TiUe  to 
be  mentioned  that,  according  to  a  recent  decision  (r),  the  ^°*^^  ^^ 
title  to  land  situate  in  England,  but  belonging  to  a  man  or  affected  by 
a  woman,  who  is  or  was  domiciled  elsewhere  and  married  of  ^the^ownfr 
while  domiciled  abroad,  may  be  affected  by  the  law  of  ^^il®  domi- 
the  couutry,  in  which  the  marriage  took  place.     In  the  j^  j^  jneoit 
case  referred  to,  a  Frenchman  domiciled  in  France 
married  there  a  Frenchwoman  without  any  express  con- 
tract as  to  their  property,  so  that  by  French  law  they 
came  under  the  rule  of  community  of  goods.     The  pair 
then  came  to  England  and  acquired  an  English  domicile, 
and  the  husband  became  the  owner  of  freehold  and 
leasehold  land  in  England.     It  was  held  that,  on  the 
husband's  death,  the  wife  was  entitled,  according  to  the 
law  of  community  of  goods  under  which  she  married^ 
to  one  half  of  this  land  («),  as  well  as  of  his  moveable 
goods  (/),  and  that  these  rights  must  prevail  over  his 
testamentary  dispositions  of  his  property.    The  grounds 
of  this  decision  were  that  the  marriage  under  the  French 
rule  of  community  of  goods  constituted  an  implied  con- 
tract between  the  parties  as  to  their  proprietary  rights, 
which  was  equivalent  to  an  express  contract  to  the  same 
effect,  and  that  this  contract  was  provable  by  parol 
evidence,  notwithstanding  the  Statute  of  Frauds  (w),  on 


{q)   Viditz  V.  O'Eagatij  1900,  2  to  married  women  by  the  oommon 

Ch.  87 ;  see  above,  p.  786,  and  law. 

n.   («).      It    may    be    remarked  (,.)  jt^  De  Nkoh,  1900,  2  Ch. 

that  the  principle,  on  which  this  ^iq^ 

decision    is    baksed,  may  be  in-  ,\  j,., 

Toked  against  the  doctrine  laid  ^*' 

down  in  the  other  oases  cited  in  .  (^1  ^'  -2Vim/«  v.  CurlUr,  1900, 
note  (m),  above,  as  aocording  to 


%. 


A.  C.  21. 


the  elder  authorities  it  was  exactly  (u)    Stat.    29    Car.    II.   c.    3, 

thiii  capacity  which  was  denied      ss.  4,  7. 
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the  same  principle  as  has  been  applied  in  the  case  of 
parol  agreements  of  partnership  afPecting  land  (x).  But 
of  course  the  wife  did  not  in  that  case  acquire  any  legal 
estate  or  interest  in  her  husband's  lands  or  goods  in 
England.  Her  rights  were  contractual  only  at  law, 
and  her  interest  in  the  property  was  merely  equitable. 
So  that,  although  she  was  enabled  to  enforce  her  rights 
speciScally  against  her  husband's  devisees  of  the  land, 
she  would  have  had  no  equity  or  other  claim  against  a 
purchaser  from  them  taking  the  legal  estate  in  the  lands 
for  value  without  notice  of  the  marriage  contract  (y). 


Corporations.  Corporations,  as  conceived  by  the  common  law,  have 
as  full  capacity  to  purchase^  hold  and  dispose  of  lands 
as  any  natural  person,  who  is  free  from  disability  (s). 
But  under  the  Mortmain  and  Charitable  Uses  Act, 
1888  (rt),  which  in  this  respect  repealed  and  replaced  the 
Mortmain  Act  of  Edward  I.  and  other  statutes  (6),  the 
assurance  of  land  (c)  to  or  for  the  benefit  of  a  coi-pora- 


(x)  Fonter  v.  Hal^,  3  Ves.  696, 
5  Ves.  308  ;  DaU  t.  Hamilton,  5 
Hare,  369  ;  Gray  y.  Smith ^  43 
Ch.  D.  208,  211. 

(y)  Above,  pp.  496  sq. 

(z)  Case  of  Hu! ton's  Hospital,  10 
Rep.  23,  29b— 31a;  1  Black. 
Comm.  475 ;  ColchesUr  v.  Lowten, 
1  v.  &  B.  226, 246;  Blackburn,  J., 
Siehe  v.  Ashbury,  ^c.  Co.,  L.  R. 
9  Ex.  224,  263  ;  and  see  Co.  Litt. 
2a,  2b,  13b,  94b,  44a,  2oOa,  300b, 
301a,  325b.  It  should  be  noted, 
however,  that,  before  the  Wills 
Act,  1837,  a  devise  of  land  to  or 
in  trust  for  a  corporation  was 
invalid,  unless  the  corporation 
were  empowered  by  statute  to 
take  land  by  devise;  for  the  old 
Htatutes  authoriBing  the  aliena- 
tion of  fee  simple  estates  by  will 
did  not  permit  of  the  devise  of 
land  in  favour  of  a  corporation  ; 
stats.  32  Hen.  VIII.  c.  1  ;  34  &  35 
Hen.  VIII.  o.  5,  s.  4  ;  1  Jarm. 
Will*,  65—67,  4th  ed. 

(a)  Stat.  51  &62  Vict.  c.  42,  s.  1. 


(*)  Stats.  7  Edw.  I.  St.  2;  13 
Edw.  I.  c.  32 ;  18  Eiw.  III.  st.  3« 
0.  3  ;  15  Ric.  II.  c.  5. 

{e)  Here  iucluding  tenements 
and  hereditaments,  corporeal  or 
incorporeal,  of  any  tenure ;  see 
Stat.  51  &  65  Vict.  c.  73,  s.  3, 
replacing  51  &  52  Vict.  c.  42, 
s.  10  (iii)  ;  above,  p.  39S.  It 
appears  Uiat  the  old  Statutes  of 
Mortmain  did  not  prevent  a  cor- 
poration from  taking  a  lease  cf 
lands  for  a  term  of  years  (unless 
60  limited  as  to  be  in  effect  per- 
petual) or  from  taking  any  interest 
m  lands,  which  would  not  be  per- 
petual ;  see  Vin.  Abr.  Mortmain 
(B.  20—22)  ;  Jcsns  Coll.  v.  Gibbs, 
1  y.  &  C.  145,  H7,  148;  llffers 
V.  Dean  of  St.  PjhVs,  18  L.  J. 
Q.  B.  97,  103  ;  Tuior.  Charitable 
Trusts,  382,  3rd  e<].  As  the 
Mortmain  Act  of  1888  is  a  con- 
solidation Act,  these  cases  appear 
to  be  authorities  upon  its  con- 
struction ;  above,  p.  402,  and 
n.  (q). 
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tion  in  mortmain,  otherwise  than  under  the  authority 
of  a  rojal  licence  or  a  statute,  is  a  cause  of  forfeiture  to 
the  lord  of  the  fee ;  or  if  he  fail  to  enter  within  a  year, 
to  his  superior  lord  {d) ;  and  in  default  of  entry  thereon 
by  any  mesne  lord,  to  the  Crown  {e).    It  follows  that  a 
cDrporation,  although   it  may  purchase  lands,  cannot 
retain  them  without  being  especially  enabled  to  hold 
lands  either  by  a  licence  from  the  Crown  (/),  rr  by  an 
Act  of  Parliament  (g).     This  applies  to  land  assured  to  Mortgage  of 
a  corporation  by  way  of  mortgage  as  well  as  for  its  own  cmoraSon. 
use  absolutely  (A).    And  lands  vested  in  trustees  on  Aflsnnnceof 
trust  for  a  corporation,  or  otherwise  assured  to  a  cor-  ]^  ^^  *™** 
poration  in  equity,  without  the  authority  of  such  licence  tion. 
or  statute,  are  equally  liable  to  forfeiture  with  those  in 
which  the  corporation  has  taken  a  conveyance  of  the 
legal  estate  (t).     The  instances  in  which  corporations 
are  empowered  by  statute  to  hold  land  without  a  licence 
in  mortmain  are  too  numerous  to  be  particularly  men- 
tioned in  a  work  like  the  present.      Some  particular 
corporations  are  authorised  by  Act  of  Parliament  to 
hold  lands  without  any  restriction ;  others  are  allowed 


(d)  Any  superior  lord  must 
entor  within  six  months  after  his 
inferior's  right  of  entry  has  ex- 
pired. 

(«)  Under  the  old  Statutes  of 
Mortmain  the  Crown  could  not 
enter  for  such  a  forfeiture  until 
after  office  found  ;  3  Black. 
Comm.  258,  259 ;  Doe  t.  Rtdfem^ 
12  East,  96,  114 ;  Doe  ▼.  Evom^ 

5  B.  &  C.  587,  n. ;  but  the  neces- 
sity of  an  inquest  of  office  as  a 
oondition  precedent  to  the  exer- 
cise of  a  right  of  re-entry  by  the 
Crown  was  abolished  by  stat.  22 

6  23  Vict.  o.  21,  s.  25. 

(/)  Stat.  51  &  52  Vict.  c.  42, 
B.  2,  replacing  7  &  8  WUl.  IQ. 
c.  37  :  see  Co.  Litt.  2b,  99a,  and 
n.  (1) ;  2  Black.  Comm.  268  sq,  ; 
Wms.  Real  Prop.  76,  19th  ed. 

{g)  Sug.  V.  &  P.  636. 

(A)  See  Shelford  on  Mortmain, 


10,  n.  (r).  By  stet.  33  &  34  Vict, 
c.  31,  corporatioDs  in  the  United 
Kingdom  holding  moneys  in  trust 
for  any  public  or  charitable  pur- 
pose may  invest  such  moneys  on 
any  real  security  authorised  by 
or  consistent  with  the  trust  with- 
out incurring  any  forfeiture  of 
the  lands  m>  taken  in  mortgage  ; 
abovejp.  401,  n.  (/). 

(i)  llie  Mortmain  Act  of  1888 
expressly  prohibits  the  assuraaoe 
of  land  to  w  far  the  benefit  of,  and 
the  acquisition  of  land  by  or  on 
behalf  off  a  corporation  into  Mort- 
main, except  under  the  authority 
of  a  royal  licence  or  statute  ; 
stat.  51  &  52  Vict.  o.  42,  s.  1  (1) ; 
and  see  stat.  15  Ric.  II.  o.  5, 
repealed  by  the  Act  of  1888 ; 
Shep.  Touch.  509  ;  1  Sand.  Uses, 
339,  note  («),  4th  ed. ;  Lewin  on 
Trusts,  40,  85,  6th  ed. 
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Companiefi 
incorporated 
nnder  the 
CompanieB 
Act,  1862. 


Corporation 
cannot  stand 
seised  to 
another*8  use, 
but  may  hold 
on  trust. 


Gifts  to  a 
corporation 
and  another 
jointly. 


to  hold  lands  not  exoeeding  a  certain  annual  valuO. 
And  in  other  cases  the  alienation  of  land,  or  of  a  limited 
quantity  of  land,  into  mortmain  is  permitted  for  par- 
ticular purposes,  which  are  charitable  or  for  the  public 
use  or  benefit  (k).  The  most  important  statutory  ex- 
ception to  the  general  law  prohibiting  a  corporation 
from  retaining  land  is  that  of  joint-stock  companies 
incorporated  under  the  Companies  Act,  1862  (/).  This 
Act  expressly  empowers  every  such  company  to  hold 
lands  {m) ;  but  provides  that  no  company  formed  for 
the  purpose  of  promoting  art,  science,  religion,  charity 
or  any  other  like  object,  not  involving  the  acquisition 
of  gain  by  the  company  or  the  individual  members 
thereof,  shall,  without  the  sanction  of  the  Board  of 
Trade,  hold  more  than  two  acres  of  land  («). 

It  may  be  noted  here,  with  respect  to  the  assurance 
of  land  to  a  corporation,  that  under  the  old  doctrine  of 
uses  a  corporation,  having  no  conscience,  could  not 
stand  seised  of  land  to  another  person's  use  (o).  It 
follows  that,  where  a  freehold  estate  is  conveyed  to  a 
corporation  to  the  use  of  or  upon  trust  for  another,  the 
use  will  not  be  executed  by  the  Statute  of  Uses  (/?), 
but  the  legal  estate  will  remain  in  the  corporation  (g). 
As,  however,  a  trust  may  be  enforced  against  a  corpora- 
tion under  the  modem  rules  of  equity  (r),  the  corpora- 
tion will  in  such  case  hold  the  legal  estate  on  trust  for 
the  other.  An  Act  of  1899  (»)  enables  a  corporation 
and  another  to  acquire  and  hold  any  property  in  joint 


(At)  See  Index  to  Statutes, 
Mortmain,  2,  3  ;  Shelford  on 
Mortmain,  27,  42  sq,  ;  Tudor*s 
Charitable  Trusts,  429,  3rd  ed. ; 
above,  pp.  400,  n.  (»),  401,  n.  (/). 

(/)  Stat.  25  &  26  Vict.  c.  89. 

(m)  Sect.  18. 

(n)  Sect.  20,  also  anthorising 
the  Board  of  Trade,  bj  licence 
nnder  the  hand  of  one  of  their 
Principal  or  Assistant  Secretaries 
to  empower  any  snoh  company  to 


hold  lands  in  such  quantities  and 
subject  to  such  conditions  as  they 
think  fit. 

(o)  1  Rep.  122a ;  1  Sand.  Uses, 
59. 

{p)  Stat.  27  Hen.  VIII.  c.  10. 

{q)  Sugd.  n.  to  Gilb.  Uses,  7, 
8,  3rd  ed. 

(r)  Lewin  on  Tmsts,  30,  6th 
and  10th  ed. 

(«)  Stat.  6i  &  63  Viot.  o.  20, 
passed  9th  Aug.  1899. 
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tenancy.     Before  this  Act,  a  gift  to  a  corporation  and 
another  person  jointly  made  them  tenants  in  common  (^). 

With  respect  to  the  capacity  of  corporations  to  alienate  Alienation  of 
their  lands,  the  rule  is,  as  we  have  seen  («),  that  every  JSrporationfi. 
corporation  existing  as  such  at  the  common  law  {x)  has 
as  full  capacity  to  dispose  of  its  lands  as  a  natural 
person  free  from  disability.  But  corporations  existing 
for  public  or  charitable  purposes  have  in  many  instances 
been  restrained  by  statute  from  disposing  freely  of 
their  lands.     Thus  ecclesiastical  and  eleemosynary  cor-  Ecclesiastical 

..  jn  i.*ji_i.i.i.  *  corporations. 

porations  and  colleges  were  restrained  by  statutes  of      ^ 

Elizabeth  and  James  I.  from  alienating  their  lands  for 

more  than  twenty-one  years  or  three  lives  {y) ;  and  the 

alienation  of  the  estates  of  ecclesiastical  corporations 

and  colleges  is  now  regulated  by  many  statutes  (2).     So  Crown  lands. 

also  the  alienation  of  Crown  lands  is  now  oontrolled  by 

statute  {a).     And  municipal  corporations  subject  to  the  Mimioipal 

provisions  of  the   Municipal  Corporations  Act,   1882,  ^^'P®™**^^- 

may  not  alienate  corporate  land  (except  by  leasing  to  a 

limited   extent)    without  the  approval   of    the    Local 

G-ovemment  Board  (6). 


(t)  Co.  Litt.  189,  190a;  Bac. 
Abr.  Joint  Tenants  (B)  ;  Law 
Gitaranteey  ^c.  Socy.  v.  Bank  of 
England,  24  Q.  B.  D.  406,  411. 

(u)  Above,  p.  852,  and  n.  (z) ; 
1  Prest.  Abst.  272,  2nd  ed. 

(x)  It  should  be  noted  that  one 
method  of  creating  a  corporation 
at  common  law  is  by  Act  of 
Parliament ;  10  Rep.  29b  ;  I 
Black.  Comm.  473.  But  a  dis- 
tinction must  be  carefully  drawn 
between  corporations  created  by 
Act  of  Parliament  with  the  nature 
and  qualities  of  a  corporation  at 
common  law  and  thone  created 
by  statute  for  particular  purposes ; 
see  Bo  wen,  L.  J.,  Wenlaek  v. 
River  Bee  Co,,  36  Ch.  D.  675, 
685,  n. ;  below,  p.  856. 

{if)  See  Go.  Litt.  43a,  44a  ; 
Magdalen  College  case,  11  Rep. 
66b ;  Magdalen  Ho»p\tal  v.  Knotte, 


4  App.  Cas.  324. 

(z)  See  Index  to  Statutes,  Col- 
leges (2),  Corporation  (2),  Kcclc- 
siastical  Commitsidon  (3),  Lease 
(3) ;  Davidson,  Preo.  Conv.  vol.  2, 
pt.  1,  p.  460,  n.,  4th  ed. ;  1  Key  & 
Elpb .  Prec.  Conv.  692, 719, 7th  ed. 

(a)  See  Index  to  Statutes, 
Crown  Lands  and  Land  Re- 
venues ;  Wms.  Real  Prop.  56, 
n.  (0,  19th  €d. 

(b)  Stats.  45  &  46  Vict.  c.  50, 
Bs.  6,  108,  109,  amended  by  51  & 
62  Vict.  c.  41,  s.  72  (see  s.  100), 
and  replacing  5  &  6  WiD.  IV. 
c.  76,  ss.  94.  96 ;  6  &  7  Will.  IV. 
c.  104,  s.  2  ;  Dav\9  v.  Leicester 
Corp.,  1894,  2  Ch.  208.  Before 
the  commencement  of  the  Local 
Grovemment  Act,  1888,  stat.  51 
&  52  Vict.  c.  41,  s.  72,  this  ap- 
mx>val  had  to  be  g^ven  by  the 
Treasury. 
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Corporations 
created  by 
Btatate  for 
particular 
purposes. 


Hallway 
companies. 


Riyer  naviga- 
tion company. 


Companies 
incorporated 
under  the 
Companies 
Act,  1862. 


Corporations  created  by  statute  for  particular  pur- 
poses stand  on  a  different  footing  from  corporations 
existing  at  the  common  law^  and  may  not  dispose  of 
their  corporate  property  in  any  manner  which  is  extra- 
neous to  the  purposes  for  which  the  corporation  was 
created  (c).  Thus  railway  companies,  having  the  usual 
powers  under  their  special  Act  to  take  and  use  land  for 
the  purpose  of  the  railways  and  works,  cannot  alienate 
their  land,  or  any  estate  or  interest  therein,  otherwise 
than  for  the  purposes  of  the  Act  (d) ;  excepting  only 
such  land  as  they  may  dispose  of  as  being  superfluous 
land  under  the  Lands  Clauses  Act,  1845  (e)^  or  as  having 
been  taken  for  extraordinary  purposes  under  the  Bail- 
way  Clauses  Act,  1845  (/).  On  the  same  principle, 
where  a  company,  which  was  incorporated  for  the  navi- 
gation of  a  river  by  a  statute  silent  as  to  any  borrowing 
powers,  and  which  had  been  empowered  by  a  subse- 
quent Act  to  borrow  up  to  a  limited  amount  upon 
mortgage  of  its  lands,  borrowed  in  excess  of  the  limit 
and  purported  to  charge  its  lands  with  the  repayment 
of  the  money  so  borrowed,  the  charge  was  held  to  be 
void  (g).  So  also  companies  incorporated  under  the 
Companies  Act,  1862  (//),  are  not  at  liberty  to  dispose 
of  their  property  in  any  manner  which  is  inconsistent 


(e)  Easlem  Counties  Ry,  Co,  v. 
Hatches,  6  H.  L.  C.  831,  345— 
848 ;  Aahburify  ^.  Co.  v.  Riche, 
L.  R.  7  H.  L.  663;  A.-G.  v. 
Great  Eastern  Ry,  Co.,  5  App.  Cas. 
473,  478,  481,  486;  Wenhek  v. 
River  Dee  Co.,  86  Ch.  D.  675, 
686,  n.,  10  App.  Cas.  364,  369— 
363. 

{d)  MuUiner  v.  Midland  Ry.  Co,, 
11  Ch.  D.  611;  Re  Metropolitan 
District  Ry,  Co.  and  Cosh,  13  Ch. 
D.  607 ;  Ifobbs  y.  Midland  Ry.  Co., 
20  Ch.  D.  418  ;  Re  Gonty  and 
Manchester,  ^.  Ry.  Co.,  1896,  2 
Q.  B.  489,  447,  449,  450.  But  a 
stranger  may  by  adverse  posses- 
sion ^tain  a  good  title  under  the 


Statute  of  Limitations  as  against 
such  a  company  ;  Midland  Ry, 
Co.  V.  JFriyht,  1901,  1  Ch.  738. 

{e)  Stat.  8  &  9  Vict.  c.  18, 
ss.  127  sq.  As  to  such  sales,  see 
London  and  South  Western  Ry.  Co, 
Y.  Gomm,  20  Ch.  D.  562  ;  Re 
Thackwray  and  Joung^s  Contract, 
40  Ch.  D.  34. 

(/)  Stat.  8  &  9  Vict.  c.  20, 
s.  45  ;  Mulliner  v.  Midland  Ry. 
Co.,  11  Ch.  D.  611,  621. 

Q)  Wenloek  v.  River  Dee  Co., 
10  App.  Cas.  351;  Wenloek  v. 
River  Dee  Co.,  36  Ch.  D.  674,  38 
Ch.  D.  634. 

{h)  Ashhury,  ^.  Co.  v.  Riche, 
li.  H.  7  H.  L.  653. 
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with  their  objects  as  defined  in  their  memorandum  of 
association  (i).  If  therefore  such  a  company  convey 
away  its  land  by  way  of  sale,  mortgage,  or  otherwise, 
the  conveycmce  is  valid  if  the  transaction  were  expressly 
or  impliedly  authoriBod  by  its  memorandum  of  asso- 
ciation (k)  :  but  if  not,  the  assurance  is  void.  It  may  Trading 
be  remarked  that  a  trading  company  is  by  necessary  ^nJ^JSiy 
implication  empowered  to  raise  money  by  the  sale,  empowered  to 

i  1    1  *  -J  i     /i\       Tj^    1       1  1  1  1^    3  Bell,  or  mort- 

mortgage  or  pledge  of  its  assets  {k).  it  should  be  noted  g^ge  its 
that  where  a  statutory  corporation  created  for  particular  P«>P^'^y- 
purposes  does  any  act,  which  is  void  as  being  ultra  vires, 
the  act  cannot  be  ratified  or  rendered  valid  by  the  assent 
thereto  of  every  individual  corporator  or  shareholder  (/). 
Here  it  may  be  mentioned  that,  if  a  corporation  be 
created  by  statute  for  particular  purposes  with  capacity 
to  hold  land  and  to  contract  debts  in  such  manner  that 
the  land  can  be  taken  in  execution  to  satisfy  the  debts, 
it  may  lawfully  give  a  charge  upon  land  in  favour  of 
a  creditor  to  secure  payment  of  a  pre-existing  debt, 
which  he  might  otherwise  have  enforced  by  suing  the 
corporation  and  taking  the  land  in  execution  (/). 

If  lands  be  vested  in  a  corporation  upon  any  trust.  Lands  held 
its  power  to  dispose  thereof  depends  upon  the  general  twnon^trust— 
law  regulating    the    alienation   of    property  held  in 
trust  (w).     And  if  a  corporation  hold  land  upon  any  or  for 
charitable    trust   or  for  any  charitable    purpose,   the  p^poaesr 
alienation  thereof  is  subject  to  the  general  law  govern- 
ing the  conveyance  of  charity  lands  (w). 

The  capacity  of  a  corporation  to  contract,  whether  Contracts  by 

•  .1  i.  i     "x  A  Ai.         •        •      3  X         •      J  corporations. 

With  respect  to  its  property  or  otherwise,  is  determmed      ^ 

(•)  Ashbury,  ^r.   Co,  v.  Eiche ;       1903,  1  Ch.  169. 
W^lock    Y.   Hiver  Dee   Co,,   ubi  ^^^    ^^^^^  ^^    ggg  ^^ ^  ^^ 

(*)  Re  Patent  File  Co.,  L.  R.  6  «««  PP-  496-499. 

Ch.  83  ;  General  Auction,  ^c,  Co,  («)  Above,  pp.  393,  394,  404— 

V.  Smith,  1891,  3  Ch.  432.  409;  A.-G.  v.  National  Epileptic 

{I)   Stagg  v.  Meiway,  ^-c.  Co.,  Hospital,  1904,  2  Ch.  252. 

W. — II.  13 
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by  the  same  prinoiples  exaotly  as  regulate  its  oapaoity 
to  dispose  of  its  land(o).  If  it  be  a  corporation  at 
oommon  law,  it  has,  as  a  rule,  the  like  capaoitj  of 
contracting  as  is  enjoyed  by  any  natural  person  free 
from  disability  (p).  If  the  corporation  be  a  common 
law  corporation  controlled  by  statute  (7),  as  in  the 
case  of  ecclesiastical  corporations  and  colleges  and  many 
charitable  corporations,  its  capacity  of  contracting  of 
course  depends  on  the  provisions  of  the  Acts,  which 
have  curtailed  or  regulated  its  powers.  And  if  the 
corporation  were  created  by  statute  for  particular  pur- 
poses, it  is  enabled  to  enter  into  any  contract  consistent 
with  those  pui*poses  (r)  and  not  exceeding  any  powers 
expressly  conferred  upon  it  («)  :  but  if  the  corporation 
purport  to  make  any  contract  inconsistent  with  the 
objects  of  its  being  or  in  excess  of  its  express  powers, 
Gorporations  the  agreement  will  be  void  (/).  The  capacity  of  any 
^y^ind  ^'  corporation  to  contract  is  also  qualified  by  the  general 
themaelveB  by  rule  of  law,  that  a  corporation  can  only  bind  itself  by 
deed  under  its  corporate  seal  (u)  ;  so  that,  as  a  rule,  the 
contract  of  a  corporation  must  be  evidenced  by  deed 
under  its  corporate  seal,  or  must  be  made  by  an  agent 
authorised  under  its  corporate  seal  to  contract  on  its 
behalf  (a?).     To   this  rule,  however,  there  are  certain 


Exceptions. 


(0)  Above,  pp.  865—867. 

(p)  Above,  p.  852,  n.  (z)  ; 
A.'G.  V.  Newcastle  -  upon  -  I)fne 
Co>p.,  23  Q.  B.  D.  492,  495,  497, 
1892,  A.  G.  568. 

(q)  Above,  p.  855. 

(r)  See  General  Auction,  ^.  Co, 
V.  Smith,  1891.  3  Ch.  432  :  Stapg 
y,Medway,^.  Co.,  1903, 1  Ch.  169. 

(#)  Wenlock  v.  River  Dee  Co.,  10 
App.  Gas.  351. 

(t)  Above,  p.  856,  nn.  (^),  (A). 

(u)  Bac.  Abr.  Corporations 
(E,  3) ;  1  Black.  Comm.  475. 

(x)  Zvdhtc  Corp,  v.  Charlton,  6 
M.  &  W.  815  ;  Kidderminster 
Corp,  V.  Hardwick,  li.  R.  9  Ex. 
18  ;  Oxford  Corp.  v.  Crota,  1893, 
8  Gb.  535.  It  appears  that  in 
general,  as  in  the  case  of  deeds 


executed  by  natural  persons,  any 
seal  wiU  do ;  Bract,  p.  38a ; 
T.  B.  11  Edw.  IV.  4,  pi.  7  ;  21 
Edw.  IV.  81,  pi.  30;  10  Rep. 
30  b ;  Perk.  ss.  130—134 ;  Vin, 
Abr.  Faits  (H) ;  Shep.  Touch. 
67  ;  Rill  V.  Dunsterville,  4  T.  R. 
313;  National  Frotincial  Bank  of 
England  v.  Jackson,  33  Gh.  D.  1, 
11,  14;  Wras.  Real  Prop.  160, 
13th  and  19th  ed.  ;  Pollock  on 
Contract,  148,  7th  ed.  It  is  sub- 
mitted that  the  doubt  expressed 
in  Grant  on  Gorporations.  69,  is 
not  well  founded.  Every  limited 
company  incorporated  under  the 
Companies  Act,  1862,  is  required 
to  have  its  name  engraven  in 
legible  characters  on  its  seal ;  and 
the  use  by  any  director,  manager, 
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exceptions,  both  at  oommon  law  and  by  statute.     The 
common  law  exceptions  appear  to  stand  on  the  ground 
of  the  necessity  of  the  case,  or  of  convenience  amounting 
to  necessity  (y).    Thus  of  old  time  an  exception  was  Necessary 
allowed  in   matters  of    small    importance  constantly  ^^^®^^. 
occurring,  as  the  engagement  of  a  domestic  servant,  renoe. 
where  to  require  a  deed  would  be  "  greatly  to  obstruct 
the  every-day  ordinary  convenience  of  the  body  cor- 
porate, without  any  adequate  object "(«).    And  this 
principle  has  been  applied  of  late  years  to  such  an 
important  matter  as  a  contract  by  a  municipal  corpora- 
tion possessed  of  a  graving  dock  for  the  admission  of  a 
ship  to  the  dock  {a).     On  a  similar  principle  it  has  been  Co-porations 
established  in  modem  times  that,  where  a  corporation  x!!?5^  ^^' 
has  been  especially  created  for  trading  purposes,  it  may  puiposes. 
by  its  agents  enter  into  all  contracts  necessary  for  or 
incidental  to  carrying  on  its  trade  in  the  same  manner 
as  a  natural  person  may ;  and  it  will  be  bound  by 
such  contracts,  although  neither  the  agreement  itself 
nor  the  agent's   authority  be  evidenced  by  deed  (6). 
And  the  weight  of  authority  is  in  favour  of  the  opinion  Corporations 
that  the  principle  of  this  exception  is  not  confined  to  ^^J^  for 

officer  or  other  person  on  behalf  seal ;  Pollock  on  Contract,   148, 

of  the  company  of  any  seal,  par-  7th  ed. 

porting  to  be  a  seal  of  the  com-  {y)  Church  v.  Imprrial  Gas^  ^c, 

pany,  whereon  its  name  is  not  so  Co.,  6  A.  &  E.  846,  861 ;  and  see 

engraven  renders  him  liable  to  a  WelUY.KingUon-upon'MuU^lj.'R, 

penalty  of  50/. ;    stat.  25  &  26  10  C.  P.  402. 
Vict.   c.   89,   Bs.   41,   42.      Like  (z)    Bao.     Abr.     Corporations 

provisions  are  enacted  with  re-  (E,   3) :  Yin.  Abr.  Corporations 

spect    to    societies    incorporated  (K)  ;  Ludlow  Corp.  t.  Charlton^  6 

under  the   Indostrial    and  Pro-  M.  &  W.  815,  821  ;  and  see  R, 

vident  Societies  Act,  1893  (stat.  y.  Bigg,  3  P.  W.  419,  423-427, 

66  &  57  Vict.  c.  39,  ss.   12,  21,  438. 

66).  And  under  the  Building  (a)  WeU»y.K\ng»ton-upon'EuU^ 
Societies  Act,  1874,  the  seal  of  L.  R.  lo  C.  P.  4u2. 
any  society  incorporated  there-  {h)  B(verley  v.  Lincoln  Gan^  ^c. 
under  is  required  to  bear  the  Co..,  6  A.  &  £  829 ;  Church  v. 
registered  name  thereof ;  stat.  37  Imperial  Gaa,  ^.  Co..,  ib.  846, 
&  38  Vict.  c.  42,  ss.  9,  16  (10).  861  ;  Ludlow  v.  Charlton,  6  M.  & 
It  is  thought  that  in  all  these  W.  815,  821  ;  ITeniler^on  v.  Nut- 
cases the  provisions  enacted  do  tralian,  ^c.  Xarigation  Co..,  5  E. 
not  avoid,  as  against  the  corpo-  ft  B.  409  ;  S  uth  of  Ireland  Col- 
ration,  a  deed  executed  on  its  liery  Co,  v.  fFaddU,  L.  &.  3  C.  P. 
behalf  under  a  different  kind  of  4ti3,  4  C.  P.  617. 

13(2) 


860 


OP  PERSONAL  INCAPACITY. 


paitiotilar 
pnrposes. 


Statutozy 
exoeptioiiB. 


CompanieB 
regulated  by 
the  Companies 
Claases  Act, 
1845. 

Companies 
inoorporuted 
under  the 
Companies 
Act,  1862. 


the  case  of  trading  oorporations,  and  that  any  corpora- 
tion specially  created  for  particular,  though  not  for 
trading  purposes,  may  make  contracts  necessary  for 
effecting  those  purposes  without  seal  (c).  But  no  more 
has  been  actually  decided  than  that  such  a  corporation 
is  bound  by  contracts  of  this  kind,  made  without  seal, 
where  the  contract  has  been  executed  in  its  favour  (6?). 
And  this  exception  does  not  apply  in  cases  where  a 
corporation  is  prohibited  by  statute  from  making  a 
contract  otherwise  than  by  deed(<?).  The  statutory 
exceptions  arise  where  a  corporation  is  authorised  by 
Act  of  Parliament  to  contract  without  deed.  Of  these 
the  most  important  relate  to  contracts  proveable,  as 
between  natural  persons,  by  signed  writing  or  word  of 
mouth  only,  and  made  by  companies  established  by 
special  Act  of  Parliament  incorporating  the  Companies 
Clauses  Act,  1845  (/),  or  companies  incorporated  under 
the  Companies  Act,  1862  (g). 


(e)  Clarke  t.  CttekJUld  Uniotiy 
21  L.  J.  Q.  B.  349  ;  Nicholson  y. 
Bradfield  Union,  L.  R.  1  Q.  B. 
620 ;  Laicford  v.  Billerieayj  ^c. 
Council,  1903,  1  K.  B.  772,  784— 
787.  See  Pollock  on  Contract, 
152.  157,  7th  ed. 

{d)  See  cases  cited  in  previous 
note.  See  Adler  on  Corporations, 
84—98. 

{0)  Hunt  v.  Wimbledon  Local 
Board,  4  C.  P.  D.  48 ;  Young  y. 
Leamington  Corp,,  8  App.  Cas. 
617. 

(/)  Stat.  8  &  9  Vict.  c.  16. 
By  BS.  90,  95,  the  powers  of  con- 
tracting enjoyed  by  such  com- 
panies may  be  exercised  by  the 
directors,  or  by  a  conmiittee  of 
them  entmsted  with  the  exercise 
of  such  powers.  And  by  s.  97, 
the  power  which  may  be  g^ranted 
to  any  such  committee  to  make 
contracts,  as  woU  as  the  power  of 
the  directors  to  make  contracts 
on  behalf  of  the  company,  may 
lawfuUy  be  exercised — (1)  with 
respect  to  any  contract  which,  if 


made  between  private  persons, 
would  be  by  law  required  to  be 
in  writing  and  under  seal,  by 
such  committee  or  the  directors 
in  writing  under  the  common 
seal  of  the  company ;  (2)  with 
respect  to  any  contract  which,  if 
made  between  private  persons, 
would  be  by  law  required  to  be 
in  writing,  and  signed  by  the 
parties  to  be  charged  therewith, 
by  such  committee  or  the  directors 
in  writing  signed  by  such  com- 
mittee or  any  two  of  them,  or 
any  two  of  the  directors;  and 
(3^  with  respect  to  any  contract 
wnich,  if  made  between  private 
persons,  would  by  law  be  valid 
although  made  by  parol  only  and 
not  reduced  into  writing,  by  such 
committee  or  the  directors  by 
parol  only,  without  writing. 
And  contracts  so  made  on  behalf 
of  the  company  may  be  varied  or 
discharged  in  the  same  manner 
in  which  they  were  made. 

is)  Stat.  25  &  26  Vict.  o.  89. 
By    the    Companies   Act,    1867 
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It  follows  from  these  principles  that  a  contract  hy  a 
corporation  for  the  sale  or  purchase  of  land  must,  oa  a 
rale,  be  made  xmder  its  corporate  seal  (A),  or  imder  the 
hand  of  its  agent  authorised  under  the  corporate  seal  (A) 
to  contract  on  its  behalf  (/).  And  where  the  corporate 
seal  (A)  is  affixed  to  the  written  memorandum  of  the 
contract,  that  is  equivalent  to  the  signature  thereof 
required  by  the  Statute  of  Frauds  (k).  It  appears  that, 
where  the  objects  of  a  corporation  created  for  trading 
purposes  include  the  sale  or  purchase  of  land,  contracts 
for  these  purposes  may  be  made  on  its  behalf  without 
seal  (/) :  but  it  should  be  noted  that  trading  purposes 
do  not,  in  general,  include  the  sale  or  purchase  of 
land ;  and  it  is  thought  that,  unless  traffic  in  land  were 
comprehended  in  the  objects  of  the  corporation,  the 
case  would  be  governed  by  the  general  rule  {m).  In 
the  case  of  an  executory  contract  for  the  sale  or  purchase 
of  land  to  be  made  with  a  corporation  specially  created 
for  particular  objects,  but  not  for  trading,  it  would  not 
be  safe,  in  the  present  state  of  the  authorities,  to  rely 
upon  a  written  memorandum  not  sealed  on  behalf  of 
the  corporation,  or  signed  by  an  agent  not  authorised 


Contract  by  a 
ootporatioii 
for  sale  or 
parohaseof 
land. 


TradlDg 
coiporatioiifl. 


Corporations 
created  for 
particular 
purposes. 


(stat.  30  &  31  Vict.  o.  131,  s.  37), 
contracts  on  behalf  of  any  com- 
pany BO  incorporated  may  be 
made  as  foUows : — (1)  Any  con- 
tract which,  if  made  between 
priyate  persons,  would  be  by  law 
required  to  be  in  writing,  and  if 
made  according  to  Eoglitih  law 
to  be  under  seal,  may  be  made  on 
behalf  of  the  company  in  writing 
under  the  common  seal  of  the 
company ;  (2)  any  contract  which, 
if  made  between  private  persons, 
would  be  by  law  requir^  to  be 
in  writing,  and  signed  by  the 
parties  to  be  charged  therewith, 
may  be  made  on  behalf  of  the 
company  in  writing  signed  by 
any  person  acting  under  the 
express  or  implied  authority  of 
the  company ;  and  (3)  any  con- 
tract  which,   if   made   between 


private  persons,  would  by  law  be 
valid  although  made  by  parol 
only,  and  not  reduced  into  writ- 
ing, may  be  made  by  parol  on 
behalf  of  the  company  by  any 
person  acting  under  the  express 
or  implied  authority  of  the  com- 
pany. And  any  contract  so  made 
on  behalf  of  the  company  may 
be  varied  or  discharged  in  the 
same  manner  in  which  it  was 
made. 

(A)  See  above,  p.  858,  n.  (/■). 

(t)  Kidderminster  Corp.  v.  Hard- 
wick,  L.  R.  9  Ex.  13  ;  Oxford 
Corp,  v.  Crow,  1893,  3  Ch.  635  ; 
Sug.  V.  &  P.  146  ;  1  Dart,  V.  & 
P.  217. 

\k)  hoe  y.  Hofff,  1  B.  &  P.  N. 
R.  306  ;  Sug.  V.  &  P.  730. 

(/)  Above,  p.  859,  and  n.  (b). 

(m)  See  above,  pp.  412,  413. 
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Companies. 


under  its  corporate  seal,  even  where  the  objects  of 
incorporation  include  the  sale  or  purchase  of  land  (n). 
Contracts  for  the  sale  or  purchase  of  land  by  companies 
regulated  by  the  Companies  Clauses  Act,  1845,  or 
incorporated  under  the  Companies  Act,  1862,  may  be 
made  in  the  forms  authorised  by  statute  with  regard  to 
such  companies  respectively  (o) ;  and  it  is  not  necessary 
that  the  contract  should  be  executed  under  the  corporate 
seal,  or  that  the  company's  agent  to  sign  the  memo- 
randum should  be  authorised  under  that  seal  {p). 


Contracts  not 
binding 
corporations 
at  law  are 
not  enforce- 
able in  equity. 

Doctrine  of 
part  perform- 
ance as  affect- 
ing a  corpora- 
tion. 


Where  a  contract  purporting  to  have  been  made  on 
behalf  of  a  corporation  is  void  at  law  for  want  of  a 
deed,  the  agreement  is  not  enforceable  in  equity  on  the 
ground  that  the  corporation  has  had  the  benefit  of  it  (q). 
But  a  corporation  may  be  affected  by  the  equities 
arising  from  the  part  performance  of  a  parol  agreement 
for  the  sale  or  letting  of  land  (r).  And  this  doctrine  is 
applicable,  not  only  in  all  cases  where  the  corporation 
would  have  been  bound  by  the  alleged  contract,  if 
put  into  writing  and  signed  by  its  agent  (a),  but  also 
as  against  a  corporation  having  the  full  powers  of  a 
corporation  at  common  law  {t)  but  being  subject  to  the 
common  law  rule  (u)  requiring  its  contracts  to  be 
evidenced  by  deed  {a;).     It  is  thought^  however,  that  the 


^fi)  See  aboTe,  p.  860. 

{o)  Aboye,  p.  BGO,  and  notes 

(p)  Beer  y.  London  and  Paris 
Hotel  Co.,  L.  R.  20  Eq.  412  ; 
Jones  y.  Victoria  Graving  Dock 
Co,,  2  Q.  B.  D.  314. 

{q)  Kirk  y.  Bromley  Union,  2 
Ph.  640 ;  Crampton  y.  Varna  By. 
Co,,  L.  R.  7  Ch.  562,  668 ;  Hunt  v, 
Wimbledon  Local  Board,  3  C.  P.  D. 
208,  214,  4  C.  P.  D.  48. 

(r)  Aboye,  p.  11  ;  Wilson  y. 
West  Hartlepool  By  Co,,  34  Beay. 
187,  2  Be  a.  J.  &  S.  475,  492, 
493,   as  to  which   see  Hunt   y. 


Wimbledon  Local  Board,  4  C.  P.  D. 
48,  61,  62. 

(s)  Aboye,  pp.  859,  860. 

(t)  Above,  pp.  K52,  858. 

(tf)  Above,  p.  858. 

{x)  Crook  v.  Seaford  Corp,,  L.  R. 
10  Eq.  678,  6  Ch.  651  ;  KeUy, 
C.  B.,  Kidderminster  Corp,  y. 
Hardwick,  L.  R.  9  Ex.  13,  18  ; 
Melbourne  Banking  Corp,  y. 
Brougham^  4  App.  Cas.  166,  169; 
Pry,  8p.  Perf.  }§  491,  648 ;  Dart, 
V.  &  P.  236,  1030,  6tli  ed. ;  see 
also  Doe  y.  Tani^e,  12  Q.  B.  998, 
1013. 
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doctrine  of  part  performance  cannot  be  invoked  bo  as  to 

bind  a  corporation  to  the  specific  performance  of  any 

agreement  which  is  outside  its  powers  (^z),  or  which  it  is 

by  statute  prohibited  from  making  otherwise  than  by 

deed  {z),     A  corporation,  as  well  as  a  natural  person,  is  Estoppel  as 

subject  to  the  rule  of   estoppel,  both   at  law  and  in  ag»"i»*» 

•  ri     »  ^  oorporation. 

equity,  and  may  be  so  precluded  from  asserting  the 
untruth  of  a  statement  made  under  its  corporate  seal, 
or  of  a  representation  made  within  the  general  scope 
of  their  authority  by  the  words  or  conduct  of  those 
who  are  the  proper  persons  to  manage  its  affairs  (a). 
A  corporation  may  also  be  affected,  owing  to  the  con- 
duct of  such  persons,  by  the  like  equity  as  arises  against 
a  natural  person,  who  having  good  right  to  eject 
another  from  his  land,  lies  by  without  asserting  his 
title  and  knowingly  suffers  the  other  to  remain  in 
possession  and  lay  out  money  on  buildings  or  improve- 
ments (().  It  is  thought  that,  as  in  the  case  of  the 
equities  arising  from  part  performance,  this  equity  can- 
not be  asserted  against  a  corporation  so  as  to  compel  it 
to  perform  specifically  any  act  in  excess  of  its  powers  (c). 
But  under  this  head  of  equity  a  corporation  may  be 
ordered  to  pay  compensation  to  the  aggrieved  person, 
notwithstanding  that  it  be  disabled  from  fulfilling  his 
expectations  by  confirming  him  in  his  possession  (d). 


(y)  AboTO,  p.  858. 

(2)    See    cases    cited,    aboye, 

?.   860,  n.  {e)  ;    Fry,   Sp.    Perf. 
491 ;  Pollock  on  Contract,  133, 
7th  ed. 

(a)  Re  JBahia  and  San  Francisco 
Ry.  Co,,  L.  R.  3  Q.  B.  684; 
Webb  V.  Heme  Bay  Commrs.,  L.  R. 
6  Q.  B.  642 ;  Rut  ktnshaw  v.  NicoUs, 
3  App.  Cas.  1004  ;  Shaw  v.  Fort 
Fhilip,  %c,  Cb.,  13  Q.  B.  D.  103  ; 
Balkis  Co.  v.  Tomkinton,  1893, 
A.  C.  396  :  and  see  George  White' 
ehurehf  Ld.  ▼.  Cavanagh^  1902, 
A.  C.  117  ;  Ruben  ▼.  Great 
Fingall  Consolidated,  Zd.,  1904,  2 


K.  B.  712. 

(*)  Oxford's  eaee,  1  Ch.  Rep.  1 ; 
Crook  V.  Sea  ford  Corp.,  L.  K.  6 
Ch.  651,554;  Cramptony.  Varna 
Ry,  Co.,  L.  R.  7  Ch.  562,  668 ; 
Eunt  T.  Wimbledon  Local  Board, 
4  C.  P.  D.  48,  62  ;  and  see  2 
White  &  Tudor,  L.  C.  Eq.  625, 
6th  ed. 

{c)  See  note  («}  above. 

(rf)  MagdaUn  College  ease,  11 
Rep.  66b ;  Oxford's  case,  1  Ch. 
Rep.  1,  6  ;  and  hce  Balkis  Co.  v. 
Tomkinson,  1893.  A.  C.  396,  407 ; 
Ruben  r.  Gieat  Fingall  Consoli- 
dated, Ld.,  1904,  2  K.  B.  712. 
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Misrepresen- 
tation by  the 
agent  of  a 
corporation. 


Liability  of  a 
corporation  in 
an  action  of 
deceit  for  its 
agent's  fraa- 
duleut  misre- 
presentation. 


Misrepresen- 
tation made  to 
a  corporation. 


Where  a  contract  made  with  a  corporation  for  the 
sale  or  purchase  of  land  is  induced  bj  the  misrepresen- 
tation of  the  corporation's  agent,  the  rights  of  the  party 
misled  to  rescind  the  contract  or  to  affirm  it  and  claim 
compensation  for  his  loss  are  the  same  as  if  the  agent's 
principal  had  been  a  natural  person,  who  was  himself 
innocent  of  fraud  (^).  A  corporation,  as  well  as  a 
natural  person  innocent  of  fraudulent  intent  (/),  may 
be  made  liable  in  an  action  of  deceit  for  a  false  repre- 
sentation knowingly  or  recklessly  made  by  its  agent 
within  the  general  scope  of  his  authority  {g)y  but  not  for 
a  false  representation  fraudulently  made  by  the  agent 
outside  the  scope  of  his  authority  {h)  or  for  his  own 
private  purposes  {i).  If  on  a  sale  or  purchase  of  land 
by  a  corporation,  any  misrepresentation,  whether  inno- 
cent or  fraudulent,  be  made  by  the  other  party  to  the 
contract  or  his  agent,  the  corporation  has  exactly  the 
same  rights  as  a  natural  person  would  have  in  similar 
circumstances  (A-). 


Points  to  be 
noted  vbere 
an  assurance 
to  or  by  a 
corporation 
forms  part  of 
a  title. 


It  will  be  seen  from  the  above  (/)  statement  of  the 
law  relating  to  corporations  that,  whenever  a  sale,  mort- 
gage or  other  assurance  of  land  to,  in  trust  for  or  by  a 
corporation  forms  any  part  of  the  title,  which  a  convey- 


{e)  Above,  p.  737,  and  n.  (u) ; 
and  cases  cited  in  note  (^),  below. 

(/)  Above,  pp.  740,  741. 

{g)  Barwick  v.  English  Joint 
Stock  Bank,  L.  R.  2  Ex.  259  ; 
Mackay  v.  Comtnereial  Bank  of 
New  Brunswick^  L.  R.  6  P.  C. 
394  ;  Swire  v.  Francis^  3  App. 
Cas.  106  ;  Eouldstcorth  v.  City  of 
Glasgow  Bank,  5  App.  Cas.  317  ; 
Citizens'  Life  Assurance  Co.  v. 
Brown,  1904,  A.  C.  423,  426,  428. 
See  Westd'n  Bank  of  Scotland  v. 
Addie,  L.  R.  1  Sc.  App.  145, 166, 
167  ;  Pollock  on  Torts,  293,  5th 
ed. 

(h)  QeeBamett  v.  South  London 


Tramways  Co.,  18  Q.  B.  B.  815 ; 
George  Whitechureh,  Ld.  v.  Cava- 
nagh,  1902,  A.  C.  117,  where  the 
decision  was  that  a  limited  com- 
pany is  not  estopped  from  denying 
the  truth  of  a  false  statement 
fraudulently  made  by  its  agent 
outside  the  scope  of  his  anthority ; 
above,  p.  863. 

(t)  British  Mutual  Banking  Co, 
v.  Charnwood  Forest  By.  Co.,  18 
Q.  B.  D.  714  ;  and  see  Bubm  v. 
Great  Fingall  Consolidatedf  Ld., 
1904,  2  K.  B.  712 

(k)  Pollock  on  Contract,  120, 
7th  ed. 

(0  Pp.  852  sq. 
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ancer  is  investigating  on  behalf  of  an  intending  pur- 
chaser or  mortgagee,  he  must  direct  his  attention  to  the 
following  points : — In  the  first  place,  he  must  satisfy 
himself  that  there  is,  or  was  at  the  date  of  the  assurance, 
such  a  corporation  as  stated  in  the  abstract;  and  for 
this  purpose  he  should  require  evidence  of  the  incor- 
poration, xmless  the  existence  of  the  corporation  be 
sufiiciently  notorious  to  enable  him  to  dispense  with 
proof.  Then  he  must  ascertain  whether  the  corporation 
were  empowered  by  license  in  mortmain  or  otherwise  to 
hold  land  (m) ;  and  if  the  corporation  were  only  invested 
with  a  limited  power  of  holding  lands  («),  he  must 
require  evidence  that  in  holding  the  land  in  question  it 
did  not  exceed  its  powers.  With  regard  to  the  assurance 
of  land  by  a  corporation,  it  must  be  considered  whether 
the  assuror  were  a  corporation  at  common  law  and  un- 
restricted by  statute,  a  corporation  at  common  law  but 
controlled  by  statute,  or  a  corporation  created  by  or 
under  some  Act  of  Parliament  for  particular  purposes  (o). 
In  the  case  of  a  lay  corporation  at  common  law  (/?),  it  Restriction  on 
appears  that,  if  it  were  created  by  royal  charter  with  jf^J^^tk^i 
power  to  hold  lands,  the  power  of  alienation  is  incident  expreflscjd  in 
to  its  ownership,  and  any  clause  in  the  charter  purporting  charter- 
to  restrict  this  power  is  merely  declaratory  of  the  King's 
desire,  and  of  no  effect  in  law(g).  But  where  a  cor-  or  in  an  Act 
poration  is  created  by  Act  of  Parliament,  any  restriction  ^  "  ^^  ' 
thereby  placed  upon  its  powers  of  alienation  is  perfectly 
valid,  notwithstanding  that  the  restriction  would  be  void 
as  repugnant  to  ownership  or  as  contravening  the  rule 
against  perpetuities  if  annexed  to  a  conveyance  of  land 
made  between  natural  persons  (r),  and  although  the 
corporation  be  in  other  respects  a  corporation  at  common 

(m)  Above,  p.  853.  (q)    Sutton's   Hospital  case,   10 

(n)  Above,  pp.  863,  854.  R«P-  ]>  11,30b.  ^,.     ^      . 

/  X   Au  QRR     QKT  W  Soo  ManchestcT  Shxp  Canal 

ip)  Above,  pp.  855—857.  ^o    v.  Manchester  Racecourse  Co., 

(p)  Above,  pp.  852,  855.  1900,  2  Gh.  352,  1901,  2  Gh.  37. 
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law  («).  If  the  corporation  in  question  be  a  oommon 
law  corporation  controlled  by  statute,  as  ecclesiastical 
corporations  are,  or  be  a  corporation  created  by  or  under 
the  authority  of  an  Act  of  Parliament  for  particular 
purposes,  such  as  a  railway  company  incorporated  by 
special  Act  of  Parliament  or  a  company  incorporated 
under  the  Companies  Act,  1862,  then  the  conveyancer 
must  satisfy  himself  that  the  assurance  was  not  outside 
the  corporation's  powers  (/).  If  this  point  is  to  be 
determined  by  the  construction  of  some  public  statute, 
he  must  of  course  obtain  a  copy  of  it  for  himself  {u) : 
but  if  the  corporation  were  created  by  private  Act  of 
Parliament  or  under  the  Companies  Acts,  he  should 
require  the  opposite  party  to  furnish  him  with  a  copy 
of  the  Act  or  of  the  memorandum  and  articles  of 
association  of  the  company,  as  the  case  may  be,  in 
evidence  of  the  powers  which  the  corporation  may  law- 
Execution  by  fully  exercise  (jt).  If  the  abstracted  assurance  were  not 
of^Q^Mi^°^  beyond  the  corporation's  powers,  the  conveyancer  must 
ranee  aliena-  then  Consider  whether  the  same  purports  to  have  been 
properi^  executed  in  such  manner  as  would  bind  the  corporation. 
For  this  purpose  he  must  ascertain  whether  by  the 
ooDstitution  of  the  corporation,  as  contained  in  the 
charter  or  statute  of  incorporation,  or  in  the  case  of  a 
company,  in  the  deed  of  settlement  (y)  or  the  memo- 
randum and  articles  of  association  (2),  any  particular 
f  ormalitieB  are  necessary  to  the  validity  of  a  corporate 
act  or  are  required  to  be  observed  in  affixing  the 
corporate  seal;  and  if  they  be,  he  must  see  that  the 


(«)  Above,  p.  855  and  n.  (*). 

{/)  Above,  pp.  866 — 857. 

(h)  See  above,  p.  117. 

(x)  It  is  thought  that  these 
documents  would  be  evidence  in 
proof  of  the  abstraot,  and  not 
part  of  the  abstract  itself ;  so 
that  the  purchaser  would  have  to 
pay  the  expense  of  producing 
them,  if  not  in  the  venaor*s  pos- 
sesfdon  ;    see  above,  pp.  28,  37, 


86,  and  n.  (x),  95,  96,  99,  100, 
108. 

(y)  This  refers  to  companies 
incorporated  under  the  Joint 
Stock  Companies  Acts  of  1844, 
Stat.  7  &  8  Vict.  co.  110,  113, 
repealed  by  the  Companies  Act, 
1862  ;  Bee  Wms.  Pers.  Prop.  285, 
289,  290,  15th  ed. 

(s)  Above,  pp.  856,  857. 
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assurance  purports  to  have  been  executed  in  compliance 
therewith  (a). 

According  to  the  general  law,  the  resolution  of  a  Whatia 
majority  of  the  corporators  present  at  a  duly  convened  ©ffj^'^ 
meetiDfi:  of  the  corporation  is  necessary  to  enable  the  corporate  aot 

° ,  .  by  a  oommon 

corporation  to  perform  a  corporate  act :  and  it  appears  Uw  corpora- 
that  the  corporate  seal  ought  to  be  affixed  at  a  corporate  ^^^' 
meeting  to  any  deed  so  resolved  to  be  executed  (b) :  but 
no  other  formalities  are  prescribed  for  the  sealing  of  a 
corporate  deed  (c).  Where  a  corporation  is  governed 
by  the  general  law  alone,  and  an  assurance  by  it  has 
the  corporate  seal  affixed  thereto,  and  there  is  an  attes- 
tation clause  in  a  general  form  (^)  to  the  effect  that 
the  corporation  has  affixed  its  common  seal  thereto,  then 
it  appears  that,  according  to  the  regular  practice  of 
conveyancers  on  a  sale  {e),  it  will  be  presumed  that  the 
corporate  seal  was  duly  and  properly  affixed  thereto, 
and  evidence  will  not  be  required  that  the  seal  was 
affixed  at  a  duly  constituted  meeting  of  the  corporators 
or  in  pursuance  of  a  resolution  passed  by  a  majority  of 
those  assembled  at  such  a  meeting.  For  where  one 
claims  as  a  purchaser  for  value  and  in  good  faith,  with- 
out notice  of  any  irregularity,  under  a  deed  of  convey- 
ance or  contract  executed  under  the  common  seal  of  a 
corporation,  and  the  transaction  effected  by  the  deed  is 
within  the  powers  of  the  corporation,  and  it  appears 
upon  the  face  of  the  deed  that  the  particular  formali- 
ties (if  any)  prescribed  by  the  constitution  of  the  cor- 
poration for  affixing  the  corporate  seal  have  been  duly 
observed,  he  may  infer  and  need  not  ask  for  proof  that 
all  acts  of  internal  management  necessary  to  bind  the 

(a)  See  D'Arey  y,  Tamar,  ^e.  160,  165,  166. 

Ry,  Co,,  L.  R.  2  Ex.   158 ;  and  (e)   JU  Earned* 9  Banking   Co,, 

cases  dted  below,  p.  868,  n.  (/).  L.  K.  3  Gh.  103,  116. 

{b)     Bao.    Abr.     Corporations  (d)  Of.  above,  pp.  ;i06,  307,  and 

(E,  7) ;  Mayor,  ^.  of  the  Staple  n.  (y). 

V.  Bank  of  England,  21  Q.  B.  D.  {e)  Above,  p.  97. 
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oorporaiion  to  the  transaction  in  question  (such  as  the 
proper  convening  of  a  meeting  or  the  passing  of  a 
resolution  by  the  requisite  majority)  have  been  duly 
performed ;  and  the  corporation  will  be  estopped  from 
alleging,  as  against  him,  that  in  consequence  of  some 
such  irregularity  of  internal  management  it  is  not 
bound  by  the  deed  (/).  If,  however,  anything  should 
appear  in  the  body  or  the  attestation  clause  of  the 
deed,  which  is  inconsistent  with  or  raises  a  doubt 
concerning  the  rightful  execution  thereof  as  a  corporate 
act  {g)f  an  explanation  should  be  asked  for,  and  if 
necessary,  strict  proof  that  the  deed  was  duly  executed 
should  be  required  (h).  Thus  it  is  thought  that,  where 
the  deed  of  corporation  is  executed  with  a  general 
attestation  clause  (t)  but  under  a  plain  seal  and  not  the 
corporate  seal  (X),  that  circumstance  would  justify  the 
conveyancer  in  demanding  proof  of  its  execution. 


Where  some 
formality  is 
required  by 
the  constitu- 
tion of  the 
corporation. 


Where  the  constitution  (/)  of  a  corporation  requires 
that  some  special  formality  shall  be  observed  in  affixing 
the  corporate  Eeal  to  any  instrument,  then  no  instru- 
ment sealed  with  the  corporate  seal  can  be  accepted 
by  the  conveyancer  advising  on  title  as  a  proper 
corporate  act,  unless  it  appear  on  the  face  of  the  deed 
that  every  such  formality  has  been  complied  with. 
Thus  if  the  deed  of  settlement  or  articles  of  association 
of  a  company  provide  that  the  corporate  seal  must  be 
affixed  to  any  instrument  intended  to  bind  the  com- 


(/)  Clarke  v.  Imperial  GaSj  ^c. 
Co.,  4  B.  &  Ad.  315,  325,  326  ; 
Sojfol  British  Bank  v.  Turquand, 

6  E.  &  B.  327,  332  ;  Jgar  v. 
Aihenaum,  ^e.  Soey.,  3  C.  B.  N.  S. 
725  ;  Be  Athenaum^  %e.  Scei/,, 
Expte.  Eagle,  ^c.  Co.,  4  K.  &  J. 
649,  561  ;  Be  County  Life  Aseur^ 
anee  Co.,  L.  R.  6  Ch.  '288  ;  Mahony 
T.  Eait  Holvford  Mining  Co.,  L.  R. 

7  H.  L.  869,  893,  894  ;  County  of 
niourenter  Bank  v.  Budry^  ^e.  Co.^ 


1895,  1  Ch.  629  ;  London  Freehold, 
ic.  Co.  V.  Sufield,  1897,  2  Ch. 
608  ;  Be  Bank  of  Syria,  1900,  2 
Ch.  272,  278,  1901,  1  Ch.  115, 
121  ;  Duck  V.  Tower  Galvanizing 
Co.,  1901,  2  K.  B.  314. 
{g)  Above,  p.  867. 

(A)  See  above,  pp.  97—99. 

(t)  Above,  p.  867. 

(A)  Above,  p.  868,  n.  (x). 

(/)  See  above,  p.  866. 
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pany  in  the  presence  of  two  directors  at  least,  who  shall 
sign  the  instrument,  and  that  the  secretary  shall 
countersign  the  same  (w),  a  deed  not  executed  in  con- 
formity with  these  requirements  is  of  no  effect  in  law 
to  bind  the  company ;  and  objection  must  be  taken  to 
it  accordingly.  If,  however,  it  appear  from  the  attes- 
tation clause  and  otherwise  on  the  face  of  the  instru- 
ment that  it  has  been  sealed  and  signed  in  accordance 
with  these  conditions,  it  may  be  accepted  as  regularly 
executed,  and  inquiry  need  not  be  made  nor  proof 
required  whether  the  persons  who  have  signed  the  deed 
as  directors  and  secretary  were  duly  appointed  to  their 
offices  (w). 

In  the  case  of  building  societies  incorporated  under  incorporated 
the  Bmlding  Societies  Act,  1874  (o),  the  constitution  of  ^J^f 
the  corporation   is  contained  partly  in  the   Building 
Societies  Acts  {o)  and   partly  in  the  registered  rules, 
which  must  contain  provision  for  the  device,  custody 
and  use  of  the  seal  of  the  society  (jt?).     And  the  seal 
must  in  all  cases  bear  the  registered  name  of  the 
society  (p).     Conveyancers  advising  on  title  must  there- 
fore see  that  any  assurance  by  such  a  society  purports 
to  have  been  executed  as  required  by  the  rules.    Societies  Industrial 
incorporated  under  the  Industrial  and  Provident  Socio-  gocietioT  ^ 
ties  Acts  are  regulated  by  similar  provisions  (q). 

It  must  not  be  forgotten  that  the  deed  of  a  corpora-  Forgery  of 
tion  may  be  forged,  even  though  it  bear  the  impression  *orpora*ion* 
of  the  real  corporate  seal,  and  notwithstanding  that 
such  seal  were  affixed  thereto  (but  without  authority) 

(m)  See  Palmer,  Company  Pre-  ( p)  Stat.  37  ft  38  Vict.  c.  42, 

tt^^B,  i.  639,  9th  ed.  s.  16  (10).     See  Eocjclopsedia  of 

^^^fSee     cases    cited    abo^e,      Forms,  iii.  4,  9,  10,  19. 


'x\ 


(q)  See  Stat.  66  &  57  Vict.  o.  39, 

38  Vict.  c.  42,       88.  10,  21,  36,  37,  and  Sched.  II. 

c  39  Vict.  c.  9;       No.  11,  oansolidating  the  provi- 

3  ;  47  &  48  Vict.       sions  of  repealed  Acts  of  1862, 

68  Vict.  c.  47.  1867,  1871,  and  1876. 
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bj  the  person  entmsted  with  its  oustodj  (r).  An  in- 
strument so  forged  has  no  more  effect  than  a  deed 
forged  in  the  name  of  a  natural  person  («). 


Diaeolutioii  of  It  is  asserted  in  Coke  upon  Littleton  {f)  that,  upon 
corpora  ion.  ^^^  dissolution  of  a  corporation,  any  lands,  of  which  it 
was  seised  in  fee  simple,  do  not  escheat  to  the  lord  of 
the  fee,  but  revert  to  the  grantor  or  his  representatives ; 
for  that  on  the  grant  of  lands  to  a  corporation  {u)  there 
is  a  condition  implied  in  law  that,  if  the  corporation 
cease  to  exist,  the  grantor  or  his  heirs  may  re-enter. 
And  this  proposition  has  been  accepted  without  question 
by  many  eminent  judges,  text- writers  and  convey- 
ancers (:r).  Mr.  Hargrave,  however,  in  a  note  to  his 
edition  of  Coke  upon  Littleton  (y),  pointed  out  that 
there  are  important  authorities  (s)  to  the  effect  that 
lands  held  in  fee  by  a  corporation  do  escheat,  upon  its 
dissolution,  in  the  same  manner  exactly  as  lands  held 
by  a  natural  person  dying  intestate  and  without  heirs ; 
and  he  himself  obviously  doubted  the  accuracy  of  Lord 
Coke's  statement.  And  Professor  Gh:uy  of  Harvard,  in 
his  learned  and  original  treatise  upon  the  rule  against 
Perpetuities  (ez),  has' entered  into  a  critical  examination 
of  the  point  in  dispute,  and  has  shown  that  the  rule 
alleged  by  Lord  Coke  rests  on  no  certain  warrant  of 


(r)  Bank  of  Ireland  v.  Trustees 
of  Evatul'  CharitieSy  6  H.  L.  C. 
389  ;  Corp.  of  the  Staple  v.  Bank 
of  England,  21  Q.  B.  D.  160 ; 
Euheny.  Great Fingall  Consolidated , 
Id.,  1904,  2  K.  B.  712. 

(«)  Above,  p.  754. 

(0  Co.  Litt.  13b. 

(m)  It  may  be  noted  that  on  the 
grant  of  land  to  a  corporation 
aggregate^  they  take  an  estate  in 
fee  simple  although  the  land  be 
not  limited  to  them  and  their  tuc» 
eessorSf  ur  since  the  end  of  the 
year  1881  to  them  in  fee  simple; 
Co.  Litt.  94b. 

(x)  Hardwicke,  C,  A.-O.  y. 


Goir^r,  9  Mod.  224,  226  ;  Mans- 
field, C.  J.,  BurgeM  v.  Wheate^  1 
W.  Bl.  123,  166  ;  Black.  Comm. 
i.  484,  ii.  256;  I  Prest.  Abet. 
272,  2od.  ed.  ;  Lewis  on  Per- 
petuities, 621  ;  Colchester  Corp,  y. 
Brooke,  7  Q.B.  339,  384;  Grant 
en  GorporatioDs,  303  ;  Challis, 
R.  P.  199,  2nd  ed. 

(y)  Co.  Litt.  13a,  n.  (2). 

(«)  Johnson  V.  Norway,  Winch, 
37 ;  Southwell  v.  Wade,  1  Rolle, 
Abr.  816  (Escheat,  A,  8) ;  S,  C, 
Poph.  91. 

(a)  (Boston,  1886),  §{  44—51 ; 
pp.  32—37. 
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judicial  decision,  but  the  weight  of  authority  is  in 
&your  of  the  oondusion  that  in  the  event  above  men- 
tioned  the  land  shall  eecheat.  The  writer  submits  that 
this  is  the  better  opinion.  It  appears  that,  on  the  dis- 
solution of  a  ooiporation,  the  Crown  becomes  entitled  to 
all  chattels  real  and  choses  in  possession,  which  belonged 
to  it,  as  bona  vacantia  (6).  The  Crown  in  this  event  also 
succeeds  to  all  choses  in  action  held  in  trust  for  the 
corporation:  but  it  is  a  question  whether  things  con- 
sisting  purelj  of  legal  rights  of  action,  such  as  debts, 
do  not  become  extinct  bj  the  entire  dissolution  of  the 
party  entitled  to  sue  (c).  It  may  be  remarked  that 
these  points  of  law  are  far  from  academic;  as  com- 
panics  incorporated  under  the  Companies  Acts  are 
constantly  dissolved  after  being  wound  up  either  volim* 
tarily  or  by  the  Court  {d). 

The  reader  may  be  reminded  that,  when  a  company  AtauimnM  of 
is  wound  up  under  the  Companies  Acts,  1862  to  1890,  {^^'j^^*** 
either  voluntarily  or  by  the  Court,  the  legal  estate  in  oompaiiT  in 
its  lands  remains  vested  in  the  company,  and  does  not    ^        ^* 
devolve  upon  the  liquidator  (e).     The  liquidator  has 
power    to    sell   all    the    property    of    the    company, 
including  its  lands  (/),  and  he  can  so  transfer  the 
beneficial  interest  therein  to  any  purchaser  (e)  :  but  he 
is  not  authorised  to  convey  the  legal  estate  in  the 
company's  lands  (e).    If,  therefore,  land  belonging  to  a 
company  in  liquidation  for  any  legal  estate  or  interest 

(b)  BgSipffifuon  and  Dean,  lS99f  Ch.   557,   560;    JU    MetropoiUan 

1  Q.  B.  325 ;  Pryce- Jones  y.  Wil-  Bank  and  Jonet,  2  Ch.  D.  366  ; 
iiafnty  1902, 2  Ch.  517  ;  ^  General  Re  Ebeworth  and  Tidy^t  Contract, 
Accident  Asece.  Corp.,  1904,  1  Ch.  42  Ch.  D.  23,  49,  52 ;  Fryce-Joneg 
147;    Se  Taylor'9   Tnute,   1904,  v.  Williams,  1902,  2Ch.  517;  Ee 

2  Ch.  737,  HI;  Re  Richard  Mills  General  Accident  Assee,  Corp,, 
^  Co.,  Ld.,  1905,  W.  N.  36.  1904,  1  Ch.   147 ;  Re  Niger,  ^. 

{e)  Re  Higginsm  and  Dean,  1899,  Co.,  1904,  W.  N.  99. 

1  Q.  B.  325,  330—332.  (/)  Stat.  25  &  26  Viot.  o.  89, 

{d)  See  stats.   25  &  26  Viot.  as.  95,  133  (7),  applying  only  to 

o.  89,  ss.  Ill,  143 ;  43  Viot.  o.  19,  yolnntary   liquidation,    but    ex- 

8.  7 ;  63  &  64  Vict.  o.  48,  a.  26 ;  tended  by  stat.  53   &   54  Viot. 


and  oases  cited  in  the  last  note      o.  63,  s.  12  (2)  to  oases  where  the 
it  one.  company  ii    ~   ' 

(e)  Re  Oriental,  ^.  Co.,  L.  B.  9      the  Coiurt. 


^ 
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be  sold  bj  the  liquidator,  the  oompanj  must  duly 
assure  the  same  to  the  purohaser,  the  liquidator  affixing 
the  company's  seal  to  the  deed,  as  he  is  empowered  to 
do  (g).  A  convey anoe  of  such  land  by  the  liquidator 
alone  would  only  pass  the  equitable  estate  therein  {h). 
But  if  the  company's  estate  or  interest  in  the  land 
were  equitable  only,  the  liquidator  alone  could  effec- 
tually assure  the  same;  for  as  we  have  seen(i),  it  ifl 
unnecessary  for  an  intermediate  trustee,  who  holds  no 
legal  estate  and  can  have  no  lien  for  his  expenses,  to 
concur  in  a  transfer  of  the  beneficial  interest. 

Lands  belonging  to  unincorporated* societies,  as  are 
most  clubs,  and  as  were  many  companies  formed  before 
the  peissing  of  the  Joint  Stock  Companies  Acts  of 
1844  (Ar),  must  of  course  be  vested  at  law  either  in  all 
the  members  jointly,  or  in  trustees  for  them  (/) ;  and 
they  are  usually  vested  in  trustees.  Where  title  is 
made  by  or  through  any  assurance  of  such  lands,  the 
conveyancer  advising  thereon  must  ascertain,  first,  that 
the  legal  estate  has  passed  or  will  pass  as  required.  In 
this  respect,  if  the  land  has  been  vested  in  trustees,  his 
task  will  be  the  same  as  in  the  case  of  assurances  by 
trustees  for  persons  not  professing  to  have  formed 
themselves  into  a  society  (m).  Alid  if  no  notice  of  the 
trust  should  appear  on  the  abstract,  he  will  only  have 
to  consider  the  matters  arising  on  the  assurance  of 
land  by  joint  tenants,  or  the  survivors  of  them,  appear- 
ing to  be  beneficially  entitled  («).     If,  however,  notice 


(^)  Stat.  2')  A:  26  Vict.  c.  89, 
KS.  95,  133  (7);  Davidson,  Prcc. 
Conv.  vol.  ii.  pt.  i.  606,  n.  4th 
ed. ;  1  Key  &  Elph.  Proc.  Conv. 
624  and  n.,  8th  ed.  Where 
Heveral  liquidators  are  appointed 
in  a  voluntary  liquidation,  not 
leas  than  two  of  them  can  act  in 
thiM  respect,  unless  otherwise 
determined  at  the  time  of  their 
appointment ;  stat.  25  &  26  Vict, 
c.  89,  s.  133  (6) ;  lUf  Metropolitan 


Hank  aitd  Jones,  2  Ch.  D.  366. 

(A)  See  oases  cited  in  note  (r;, 
ahove. 

(f)  Above,  p.  543. 

{k)  Stata.  7  &  8  Vict.  oo.  UO, 
113;  m?e  Wms.  Terd.  Prop.  285, 
288,  289,  15th  ed. 

(0  Co.  Litt.  2a,  3a;  1  Dart, 
V.  &  P.  24,  26. 

(m)  Above,  pp.  268  9q. 

(n)  Above,  pp.  204,  224—226, 
245,  249  »q.,  252—266. 
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of  the  trust  for  the  society  appear  in  the  title-deeds  or 
otherwise,  then  (unless  all  the  members,  being  sin  juris, 
be  parties  to  and  execute  the  assurance)  the  convey- 
ancer must  consider  whether  the  regulations  of  the 
society  lawfully  enable  the  act  of  alienation   of  its 
property  to  be  performed  by  some  only  of  the  members 
on  behalf  of  all  of  them,  and  if  so,  whether  such 
regulations  have  been  duly  observed.     Thus  in  the  Clubs, 
case  of  a  members'  club,  of  which  the  property  is  vested 
in  trustees,  it  may  have  to  be  considered  (for  example) 
whether  the  conmiittee  or  a  majority  of  the  members 
assembled  at  a  general  meeting  (as  the  case  may  be) 
are  authorised  by  the  constitution  of  the  club,  as  con- 
tained in  the  rules  legally  binding  on  the  members,  to 
dispose  of  the  club  property  (o).    So  in  the  case  of  a  Uninoorpo- 
oompany  of  the  older  kind,  not  being  incorporated,  it  "^J^i^,. 
may  be  necessary  to  ascertain  that  any  regulations 
empowering  the  directors  to  alienate  the  company's 
property  have  been  strictly  complied  with  {p).    And  Unincorpo- 
in  the  ease  of  the  alienation  of  land  belonging  to  an  S^^ea. 
old  building  society  regulated  by  the  Building  Societies 
Act,  1836  {q)y  or  a  registered  friendly  society  (r),  the  Friendly 
conveyancer  must  satisfy  himself  that  the  rules  of  the  *^®^®*- 
society  (as  well  as  the  general  requirements  of  the 
regulating  statutes)  have  been  observed,  or  that  the 
rules  contain  provisions  effectually  relieving  any  pur- 
chaser from  the  society's  trustees  from  the  obligation 
of  making  inquiry  on  this  point  (s). 


{o)  See  Harington  v.  Sendall, 
1903,  1  Ch.  921  ;  and  see  an 
article  b^  the  writer,  criticising' 
this  decision,  in  the  National 
Beview  for  Oct.  1903 ;  and  se€ 
further,  as  to  club  property,  an 
article  by  the  writer  in  L.  Q.  R. 
xix.  386. 

(/))  See  Re  Woods  and  Letris^ 
Contract,  1898,  1  Ch.  433,  434, 
2  Ch.  211,  214,  215. 

{q)  Stat.  6  &  7  Wm.  IV.  c.  32  ; 

W. — II. 


see  Encyolopaedia  of  Forms,  iii. 
3,  4,  21  sq. 

(r)  The  law  relating  to  friendly 
societies  is  now  consolidated  in 
the  Friendly  Societies  Act,  1896, 
and  the  CollectiDg  Societies  and 
Industrial  Assurance  Companies 
Act,  1896 ;  stats.  59  &  60  Vict, 
cc.  25,  26. 

(«)  See  Encyclopaedia  of  Forms, 
vi.  15  »^.,  38,  61. 
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CHAPTEE  XVn. 


Relative  dis- 
ability in 
equitj. 


OP  RELATIVE  DISABILITY  IN  EQUITY. 

In  the  previous  chapter  we  examined  the  instances  in 
which  a  contract  for  the  sale  of  land  may  be  Toidable 
or  void  at  law  on  account  of  the  legal  incapacity  of 
some  party  thereto  to  bind  himself  or  herself  by  such  a 
contract  as  was  purported  to  be  made.  It  is  now 
proposed  to  treat  of  the  cases  where  a  sale  of  land  may 
be  voidable  in  equity  because  one  of  the  parties  stands, 
either  towards  the  other  or  towards  the  beneficial  owners 
of  the  land  or  the  purchase  money,  in  some  relation 
imposing  on  him  either  a  conditional  or  an  absolute 
disability  to  take  under  the  contract.  This  kind  of 
relative  disability  is  of  a  different  nature  from  personal 
incapacity,  strictly  so  called :  but  it  maybe  conveniently 
considered,  as  a  ground  for  impeaching  the  validity  of 
the  contract,  in  connexion  therewith. 


Three  olaaseB 
of  relative 
disability. 

1.  Where 
there  is  a 
confidential 
relation  rais- 
ing the  pre- 
sumption 

of  undue 
influence. 

2.  Where 
there  is  a 
fiduciary 
relation 
between  the 
parties  as 


The  oases  in  which  this  kind  of  disability  may  arise 
may  be  grouped  into  three  classes: — First,  where  there  is 
such  a  confidential  relation  between  the  parties  to  the  sale 
that  the  presumption  of  xmdue  influence  arises  in  respect 
of  all  contractual  dealings  between  them.  Here  the 
person  occupying  the  position  of  influence  is  under  a 
conditional  disability  to  take  advantage  of  the  sale. 
Secondly,  where  one  of  the  parties  stands  in  a  fiduciary 
relation  to  the  other  party  to  the  sale  as  regards  the 
particular  property  dealt  with.  Here  also  the  disability 
is  only  conditional.    And  thirdly,  where  one  of  the 
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parties  stands,  not  towards  the  other  party  to  the  sale,  regards  the 
hut  towards  the  heneficial  owners  of  the  land  or  money  deau  with. 
dealt  with,  in   the    relation    of    agent  executing  an  3.  Where  one 
authority  to  sell  or  purchase ;  in  which  case  he  is  under  ig  acting 
an  ahsolute  disahility  to  take  under  the  contract,  either  ^fj^^j.?^  ^o 
directly  or  indirectly,  in  the  opposite  capacity  of  pur-  sell  or 
chaser  or  vendor.  ^^^ 

The  first  of  these  classes  has  heen  abeady  examined  Confidential 
under  the  head  of  Undue  Influence  (a).  The  reader  ingthepre- 
will  rememher  that  a  sale  of  land  may  be  voidable  in  ^^^JSlu- 
equity  on  the  ground  that  one  of  the  parties  thereto  ence. 
exercised  undue  influence  over  the  other;  and  that 
undue  influence  may  be  alleged  either  independently  or 
not  of  the  existence  of  a  confidential  relation  between 
the  parties,  which  invested  the  one  with  a  peculiar 
authority  over  the  other  or  imposed  on  him  a  special 
duty  of  advising  the  other.  In  the  former  ca^e  the 
plaintiff  claiming  to  avoid  the  transaction  must  give 
positive  proof  of  the  undue  influence  alleged.  In  the 
latter  he  need  only  prove  the  existence  of  the  con- 
fidential relation,  and  it  will  then  be  presumed,  until 
the  contrary  be  shown,  that  the  defendant  took  advan- 
tage of  his  situation;  and  the  onus  lies  on  him  of 
proving  that  the  other  was  not  unduly  influenced,  and 
gave  a  perfectly  free  consent  to  the  contract.  In  these . 
cases,  however,  the  contract  is  not  avoided  unless  the 
alleged  undue  influence  be  established,  either  by 
positive  proof,  or  by  proof  of  the  existence  of  a  con- 
fidential relation  and  failure  to  rebut  the  ensuing  pre- 
sumption. And  the  obligations  arising  out  of  the  con- 
fidential relation  do  not  impose  on  the  party  affected 
thereby  an  absolute  incapacity  in  equity  of  contracting 
with  the  other.  On  the  contrary,  he  may  so  contract ; 
though,  if  he  do,  he  is  saddled  with  the  burthen  of 

(a)  Aboye,  p.  766  8q. 

14(2) 
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Solicitor 
and  client ; 
guardian 
and  ward ; 
parent  and 
child. 


Where  one 
party  is 


showing  that  he  did  not  use  his  influence  to  the  other's 
disadvantage.    His  position  is  in  fact  analogous  to  that 
of  a  party  to  a  contract  uberrimcB  fidei  (h).    The  agree- 
ment   is    not   impeachable    for  want    of    contractual 
capacity,  strictly  so  called,  on  the  part  of  the  person 
charged  to  refrain  from  undue  influence,  but  it  is  void- 
able in  case  of  his  failure  to  prove  that  he  discharged 
the  duties  incident  to  his  position ;  and  these  include 
the  obligation  of  making  fuU  disclosure  of  aU  circum- 
stances,  within  his  knowledge,  which  affect  the  value  of 
the  property  bought  or  sold  {c).     At  the  same  time, 
although  confide^itial  relations,  which  give  rise  to  the 
presumption  of  undue  influence,  do  not  involve  the 
absolute  incapacity  of  the  person  occupying  the  position 
of  influence  to  contract  with  the  other,  they  affect  not 
only  all  contractual  dealings  between  the  parties  with 
respect  to  any  property  of  either  of  them,  but  also  all 
gifts  made  between  them  whilst  living  in  favour  of  such 
person  {d).    It  seems,  therefore,  correct  to  say  that  he 
is  subject  in  equity  to  a  kind  of  general  disability  as 
regards  the  other  party ;  though  this  disability  is  not 
absolute,  but  only  conditional,  and  is  removed  on  per- 
formance of  the  condition.     This  class  of  disability  is 
exemplified  in  the  case  of  solicitor  and  client,  guardian 
and  ward,  parent  and  child :  but  the  retuler  will  not 
forget  that  it  is  not  confined  to  any  particular  set  of 
relations,  but  will  arise  whenever  it  is  proved  that  one 
person  stands  toward  another  in  any  relation,  of  which 
the  natural  consequence  would  be  that  the  other  would 
come  under  his  influence  {e).     We  need  not  further 
discuss  this  class  of  disability,  which  has  been  fully 
dealt  with  above  (/). 

The  second  class  of  cases  above  referred  to  (^),  which 


{b)  Above,  pp.  684,  723,  724. 
le)  Aboye,  pp.  769—761. 
(rf)  AboTC,  p.  759. 


i; 


(e)  Above,  p.  758. 
(/)  Pp.  766—769. 
Of)  Above,  p.  874. 
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is  in  efiFect  limited  to  the  purchase  by  a  trustee  of  his  trustee  for 
ceHtui-qne'inisfs  interest  in  the  trust  property,  has  been  the  property 
already  mentioned  incidentally  in  connexion  with  the  «>1<1- 
subject  of  undue  influence  (A) :  but  it  does  not  depend 
on  the  same  principles  exactly  as  are  applicable  in  the 
case  of  undue  influence  itself.  The  mere  fact  that  one 
man  is  trustee  of  some  property  for  another  does  not  of 
itself  alone  raise  the  presumption  that  he  exercised 
undue  influence  in  all  his  contractual  dealings  with  the 
other,  or  affect  the  validity  of  their  contracts  relating  to 
other  property  (/).  It  is  true  that,  owing  to  incidental 
circumstances,  a  trustee  may  stand  towards  his  cestui- 
gue-frust  in  such  a  confidential  relation  as  to  raise  the 
presumption  of  his  undue  influence  in  all  dealings 
between  them ;  thus  a  man  may  be  trustee  acting  as 
guardian  for  an  infant  (k),  or  trustee  acting  as  business 
manager  or  adviser  for  a  young  man  or  a  woman  or  a 
man  unversed  in  business  a£Pairs.  In  such  cases  a  con- 
fidential relation  is  no  doubt  established,  and  the  trustee 
is  subject  in  equity  to  the  consequent  general  dis- 
ability (/) ;  but  this  consequence  follows,  not  merely 
because  the  one  is  trustee  for  the  other,  but  because  the 
incidental  circumstances  attending  the  particidar  case 
cause  the  position  of  trustee  to  be  a  position  of  influence 
over  the  other  (m).     It  appears,  indeed,  that  gifts  made  Gifts  by 

eestui-que-trust 

{h)   Above,    pp.    760,    761,  (k)  mjIionv.Hy Itm,  2  Yea,  eeu, 

768.  547. 

(i)  See  note  (w),  below.  (/)  Above,  p.  876. 

(w)  CoDsider  the  judgment  in  ffyUonr.  Eyltm^  2  Ves.  Ben.  647, 648, 
549.  *'  The  defendant  appears  to  stand  in  the  place,  not  of  a  common 
trustee  barely  of  a  particular  e9tatt\  but  of  a  trustee  acting  in  fact  as 
guardian  for  the  minor,  his  nephew,  and  taking  care  of  his  person 
and  his  estate ;  so  that  the  condition  of  these  persons,  the  plaintiff  and 
the  defendant,  comes  within  this  rule  "  (t.i?.,  of  guardian  and  ward). 
It  is  submitted  that  the  dicta  of  Brougham,  C,  in  Hunter  y.  Atkins, 
3  My.  &  K.  113,  135,  136,  140,  with  respect  to  bargains  between 
trustee  and  cestui- q}*e- trust ,  are  too  widely  expressed  and  must  be 
limited  (where  not  confined  to  bargains  dealing  with  the  trust  pro- 
perty) to  a  trustee  occupying  in  fact  a  position  of  influence.  Take 
for  example  the  case  of  two  men  contracting  with  each  other  in  the 
course  of  their  business.  One  happens  to  be  a  trustee  of  the  other* s 
marriage  settlement  comprising  property  in  no  way  oonneoted  with 
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to  the  trastee  by  a  cestui-que-trmt  to  his  trustee  by  way  of  bounty  or 
boim^for  remuneration  for  the  trustee's  services,  which  he  is 
his  services,  bound  to  render  without  deriving  any  profit  for  himself, 
stand  on  the  same  footing  as  gifts  to  a  solicitor  from 
his  client  or  to  a  guardian  from  his  ward  (n) ;  and  to 
this  extent  the  trustee  seems  to  labour  under  a  general 
disability  not  confined  to  his  acceptance  of  a  present  of 
part  of  the  trust  property.  But,  notwithstanding  this 
result  of  the  fiduciary  relation,  it  does  not  appear  to  impose 
on  the  trustee  any  general  disability  as  regards  contractual 
dealings  with  his  cestui-que-trmt ;  and  there  seems  to  be 
no  reason  to  suppose  that,  where  they  enter  into  a 
contract  relating  to  some  matter  entirely  independent 
of  the  trust  estate,  the  trustee  is  under  the  obligation 
of  proving  the  fairness  of  the  transaction  and  the 
other's  free  consent,  unless  the  cestui-que-trust  can 
establish  that,  in  the  circumstances  of  the  case,  the 
trusteeship  placed  the  trustee  in  a  position  of  influence 
over  him  (o).  With  respect  to  matters  of  contract  as 
opposed  to  gift,  the  relation  of  trustee  and  cestm-que' 
trmt  appears  to  subject  the  trustee  to  no  more  than  a 
particular  conditional  disability  affecting  only  their 
contracts  dealing  with  the  cestui-que-trusfa  interest  in 
the  trust  property. 

Fnrohafleby  The  law  relating  to  contracts  of  this  kind  is  as 
Xh&^^^que-  follows  : — ^A  trustee  is  at  liberty  to  purchase  from  his 
fri«<'«  interest  cestui-que-trust  either  the  whole  or  any  part  of  the 
property;^  latter's  interest  in  the  trust  estate ;  and  this  is  equally 
the  case  where  the  trustee  is  a  trustee  for  sale  (p). 


hifi  trade.  It  oould  not 
their  business  contract 
establish  the  fairness  of 

(«)  Match  V.  Ratchf  9 
296,  2.:) 7  ;  Vaughton  v. 
Beav.  34,  39  ;  Barrett  v 
L.R.2Eq.789;  Wright 
1903,  1  Ch.  27,  40,  49 
see  above,  p.  759. 


be  contended  that  on  proof  of  this  fact  alone 
would  be  voidable  unless  the  trustee  could 
the  bargain. 

Ves.  292,  (o)  Above,  note  [m). 

Noble,  30  \p)  Gibson  yr,  Jcyes,  6  Ves.  266, 

.Hartley,  270,  271,277;  }^xpte.  Lacey,  ib. 
V.  Carter,  625,  626  (the  rule  is  "  not  that  a 
,  56,  57;  trustee  cannot  buy  from  his  <;««fMt- 
que-trtut,  but  that  he  shaU  not 
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But  as  his  duty  as  trustee  is  to  make  the  most  of  the 
trust  property  for  the  other's  benefit,  and  his  position  as 
trustee  gives  him  the  best  opportunity  of  becoming 
aoquamted  with  its  true  value,  he  is  subject,  on  con- 
tracting to  purchase  the  property  himself,  to  the  like 
obligation  as  is  incumbent  on  a  solicitor  buying  from 
his  client  (p).  He  is  bound  to  take  no  undue  advantage 
of  the  vendor  and  to  disclose  every  circumstance  known 
to  him  that  may  affect  the  value  of  the  property  (q). 
The  sale  is  voidable  at  the  vendor's  option  in  case  the 
trustee  fail  to  discharge  this  obligation ;  and  more  than 
that,  in  any  proceedings  to  set  aside  the  contract,  the 
vendor  need  only  show  that  the  other  party  was  a 
trustee  for  him  and  bought  the  trust  property  from  him, 
and  the  onu^  vnR  then  lie  upon  the  trustee  of  proving 
the  fairness  of  the  bargain  and  of  his  conduct  (r).  It 
is  said  that,  to  enable  a  trustee  to  buy  the  trust  property 
from  his  cesiui-que-trust,  the  relation  between  them 
must  be  dissolved,  and  they  must  assume  the  position 
of  independent  bargainers  («).  But  this  means  that  it 
is  for  the  trustee  to  show,  by  proving  the  fairness 
of  the  transaction,  that  they  did  really  occupy  this 
position  (s).  It  does  not  mean  that  a  release  from  the 
trust  will  absolve  the  trustee  from  the  obligation  in- 
cumbent on  him  in  case  he  afterwards  purchase  the 
trust  property.  As  we  have  seen  (^),  if,  while  acting 
as  trustee,  he  obtain  information  affecting  the  value  of 
the  trust  property,  and  he  retire  from  the  trust  and 
afterwards  purchase  the  trust  property  from  the  bene- 
ficial owners,  the  sale  is  voidable  by  them  in  case  he 


bay  from  himself,"  see  below,  286,  290  ;  Luff  v.  Lord,  34  Beav. 

p.   882) ;    Coles  v.    Treeothick,   9  220,  227  ;  Caims,  C,  Thomson  v. 

Vee.  234,  244,  246,  248  ;  Franks  £asttcood,  2  App.  Cas.  216,  236 ; 

V.  Bollans,  L.  R.  3  Ch.  717,  718,  Flcwright  v.  Lambert,  52  L.  T. 

719.  646  ;  Dongan  v.  Macphcrson,  1902, 

(jy)  See  previous  note.  ^\^'}^'^'            .,■,-, 

,  .    .,                ^prt   -/.I  (*)  S>fe  caKes  cited  above,  note 

(q)  Above,  i)p.  tGOj  ibl.  ,\^                                       ' 

(r)  Lmton  v.  Dontier,  23  Beay.  [t)  Above,  p.  761. 
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do  not  disclose  the  information  so  acquired.  In  all 
other  respects  purchases  by  a  trustee  of  his  cestui-que- 
trusfs  interest  in  the  trust  property  are  governed  by 
the  same  rules  as  are  applicable  to  a  purchase  by  a 
solicitor  from  his  client ;  and  it  seems  unnecessary  to 
repeat  here  what  has  been  already  said  concerning  such 
purchases  (u).  It  will  not  be  forgotten  that  where  such 
a  purchase  by  a  trustee  is  set  aside  for  his  concealment 
of  information,  which  he  ought  to  have  imparted,  he 
will  be  required  to  account  for  the  rents  and  profits 
received  by  him  since  the  sale  on  the  footing  of  wilful 
default  (x). 


The  rule 
governs  aU 
contracts 
giving  the 
trustee  any 
intereet  in 
the  trust 
property. 

Sale  by  a 
trustee  for 
purchase  to 
his  cestui' 
que- trusts. 

Gifts  to 
trustee  by 
cestui'que' 
trust  of  the 
trust  pro- 
perty. 


Agent  pur- 
chasing his 
principal*  s 
lands. 


All  contractual  dealings,  of  whatever  kind,  between 
a  trustee  and  his  cestui-que-trust^  for  the  acquisition  by 
the  former  of  the  trust  estate,  or  any  interest  therein, 
are  subject  to  the  same  rules  as  govern  the  case  of 
sale(^).  Thus  these  rules  are  applicable  where  a 
trustee  for  purchase,  who  is  (as  we  shall  see  (z))  pro- 
hibited from  buying  his  own  property  in  exercise  of 
the  trust,  sells  the  same  to  his  cestui-que-trusts  who  pay 
the  price  with  the  trust  money.  The  law  as  to  gifts 
by  a  cestui-que-trmt  to  his  trustee  of  any  interest  in 
the  trust  property  has  been  already  stated  {a).  The 
principles  regulating  purchases  of  the  trust  property 
by  a  trustee  from  his  ccsfui-que-tnisf  apply  in  every 
case  where  one  stands  in  a  fiduciary  relation  to  another 
as  regards  some  particular  land,  being  boimd  to  make 
the  most  of  it  for  the  other's  advantage,  and  he  pur- 
chases it  himself  from  the  other ;  as  for  instance,  where 
an  agent  for  sale  of  land,  or  an  agent  or  a  steward 
entrusted  with  the  management  of  land,  buys  it  openly 


(u)  See  above,  pp.  7o8 — 761, 

766—769  ;    Morse    v.  Jtotjai,    12 

Vca.    356  ;    Baker    v.  Jirad,    18 

Beav.  398;  Smedletjy.  VarleyyTd 
Ikav.  358. 


(a)  Above,  p.  768,  and  n.  (//). 
(»/)  Turnbullw.  Dutal,  1902,  A. 
C.  429. 

(r)  Below,  p.  882. 
(rt)  Above,  p.  877. 
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from  his  principal  (6).  Where  such  an  agent  secretly 
buys  the  land,  with  which  he  is  so  entrusted,  taking  a 
conveyance  thereof  in  the  name  of  another,  or  other- 
wise conceals  from  the  principal  any  interest  which  he 
has  in  the  purchase,  the  transaction  is  reaUy  a  sale 
effected  by  the  agent  to  himself,  falls  within  the  third 
class  of  cases  above  mentioned  (c),  and  is  voidable  at 
the  principal's  option  on  mere  proof  of  the  facts, 
whether  the  terms  of  the  bargain  were  fair  or  advan- 
tageous to  the  principal  or  not  (d).  The  same  rules 
apply,  according  to  the  circumstances  of  the  case, 
where  an  agent  for  purchase  openly  sells  his  own  land 
to  his  principal  or  secretly  buys  it  for  his  principal  in 
attempted  exercise  of  his  authority  (e). 

Here  it  may  be  mentioned  that,  where  a  partnership  purehase  by 
business  is  so  managed  by  one  partner  that  he  alone  is  managing 

'O  */  r  partner  of 

directly  informed  as  to  the  extent  and  value  of  the  another 
assets  of  the  firm,  a  purchase  by  him  of  any  other  ^^^^  * 
partner's  share  in  the  partnership  property  is  a  contract 
ubernmw  fidei  (/)  and  is  voidable  for  mere  non-dis- 
closure by  him  of  any  fact  material  to  the  value  of  the 
property  sold.  This  rule  arises  out  of  the  duty  of  every 
partner  to  disclose  to  the  others  all  information  pos- 
sessed by  him  concerning  the  assets  and  business  of  the 
firm  {g).  The  case  is  analogous  to  that  of  a  trustee 
purchasing  his  cedui-que-trusf s  interest  in  the  trust 
property :     but    it    is    not    the    same.      Thus   it  is  Purchase  by 

trustee  from 

{h)  Above,  p.  760,  and  notes  &  G.  488,  494  ;  S.  C,  nom.  Lewis 

W,  (y),  {z).  V.  Uillman,  3  H.  L.  C.  607,  628— 

[c)  Above,  p.  875.  630  ;  Dunne  v.  English,  L.  R.  18 

[d]  See  Ilardwieke  v.  Vernon y  4  Eq.  624  ;   McPherson  v.    Watt,  3 
Ves.  411;  Charters,  Trevelyan,  U  App.  Caa.  254,  263,  264. 

CI.  &  Fin.  714,  732  (it  is  con-  (^)  gee  the  two  previous  notes, 

ceived  that  the  statement  there  and  cases   as  to  purchase  cited 

made,   that    an  agent    for    sale  below,  p.  883,  n.  (k), 
secretly  purchasing  himself  can  //•%    au  ooa    ^m 

uphold  the  transaction  by  proy-  ^^^  ^^^«>  PP-  ^^^^  ^24. 

ingr  that  fnll  value  was  given,  is  ^)  Maddeford  v.   Austwick,    1 

erroneous;   1  Dart,   V.  &  P.  40,  Sim.  89,  93;  Law  v.  Law,  VJlb, 

n.  (i} )  ;  Re  Bloye's  Trusts,  1  Mac.  1  Ch.  140. 
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eestui-que-       thought  that,  Tvhere  a  trustee  has  bought  the  trust 

ag^nirsub-^  property  from  his  cestui-que-trust^  the  sale  would  be 

purchaser       voidable  for  non-disclosure  as  against   a  subsequent 

of  the  parties'  purchaser  from  the  trustee  with  notice  that  the  parties 

relation.         ^q  ^q  original  sale  stood  in  the  relation  of  trustee  and 

cestui-que-U^ust  (A).    Partners,  however,  are  not  under 

any  general  equitable  disability  with  regard  to  the 

purchase  of  each  other's  shares  in  the  partnership ;  and 

it  is  conceived  that  they  must  be  presumed  to  be  all 

equally  well  informed  concerning  the  assets  of  the  firm. 

It  is  thought,  therefore,  that  a  sale  by  one  partner  to 

another  of  his  share  in  the  partnership  would  not  be 

voidable  as  against  a  sub-purchaser  for  value,  unless  the 

latter  had  notice,  not  merely  of  the  partnership  relation, 

but  also  of  the  fact  that  the  vendor  partner  occupied 

such  a  position  in  the  management  of  the  partnership 

business  as  placed  him  in  sole  possession  or   direct 

control  of  the  information  relating  to  the  extent  and 

value  of  the  assets  of  the  firm. 


Bule  where 
one  party  to 
the  sale  is 
executing  an 
autlioritj. 


Eeduced  to  its  lowest  terms,  the  rule  govemiDg  the 
third  class  of  cases  above  referred  to  (/)  may  perhaps  be 
stated  in  this  way : — ^Where  a  man's  title  to  sell  or  buy 
some  particular  piece  of  land  is  derived,  not  from  his 
own  beueficial  ownership  of  the  land  or  the  money  to  be 
employed  in  the  purchase,  but  from  an  authority  in  that 
behalf  given  to  him  either  by  the  act  of  the  beneficial 
owner  of  the  land  or  money  or  by  statute  on  such 
owner's  behalf,  then  he  cannot  well  exercise  the 
authority  by  selling  to  or  buying  from  himself,  either 


(A)  It  is  conceived  that  this 
case  is  exactly  parallel  to  that 
of  a  purchase  by  a  solicitor 
from  his  client,  and  that,  as  tho 
onu8  of  npholdingc  the  transaction 
lies  on  the  trustee  after  mere 
proof  of  the  relation  between  the 
parties,  a  purchaser  from  the 
trustee  with  notice  of  that  rela- 
tion is  subject  to  the  same  bur- 


then ;  see  above,  pp.  760,  n.  (a), 
879;  Spencer  y.  Tophatriy  2«  Beav. 
573.  It  is  submitted  that  the 
suggestion  in  Sug.  V.  &  P.  695, 
that  the  subsequent  purchaser 
must  also  have  notice  of  the 
circumstances  rendering  the  sale 
voidable,  cannot  be  supported. 

(t)  Above,  p.  875. 


OF  RELATIVE  DISABILITY  IN  EQUITY. 


883 


dii'eotly  or  indirectly ;  unless  the  instrument  or  statute 
conferring  the  authority  otherwise  provide  (A).  And  if 
such  instrument  or  statute  allow  of  no  exception  in  his 
favour,  and  in  the  transaction  in  which  he  purports  to 
exercise  such  an  authority  to  sell  or  huy  he  be  himself 
the  purchaser  or  the  vendor,  either  directly  or  through  the 
mediation  of  an  agent,  trustee  or  nominee  for  himself, 
or  even  (in  the  case  of  sale)  by  sub-purchase  from  a 
stranger  (/),  the  sale  or  purchase  is  voidable  in  equity 
at  the  instance  of  the  beneficial  owner  of  the  land  sold 
or  money  paid  in  purchase  (w).  The  transaction  is, 
moreover,  so  voidable  on  the  mere  proof  that  the  vendor 
or  purchaser  was  acting  in  exercise  of  such  an  authority 
and  in  ejBEect  sold  to  or  bought  from  himself ;  and  it  is 
immaterial  whether  the  terms  of  the  bargain  so  pur- 
ported to  be  made  were  otherwise  fair  or  were  actually 
advantageous  to  the  parties  who  seek  to  set  it  aside  (»). 

With  regard  to  the  principle  on  which  this  rule  is  Principle  of 
founded,  we  must  remark  first,  that  the  person  invested 
with  such  an  authority  may  either  stand  in  a  fiduciary 
relation  to  the  beneficial  owner  of  the  property  or  he 
may  not.  In  the  former  case  the  grounds  which  may 
be  alleged  for  the  rule  are  obvious :  namely,  that  the 
trustee,  having  every  opportunity  to  find  out  the  true 


{k)  As  to  an  authority  to  sell, 
see  Expte.  Lacey^  6  Yes.  625  ; 
LUter  V.  Lister j  ib.  631  ;  L^wis 
V.  Hillman,  3  H.  L.  C.  607,  628 
—630 ;  Franks  v.  BollanSy  L.  R. 
3  Ch.  717,  718,  719;  De  Busache 
V.  Alty  8  Ch.  D.  286  ;  Farrar  v. 
Farrars,  Ld,,  40  Ch.  D.  395,  404, 
409  ;  Re  JJouglas  and  FoweWs 
Contract^  1902,  2  Ch.  296 ;  Boyce 
V.  Edbrooke,  1903,  1  Ch.  836, 
843  sq.;  Ilodson  v.  Beans,  1903, 
2  Ch.  647,  652,  653.  As  to  an 
authority  to  purchase,  see  Lewin 
on  Trusts,  439,  6th  ed.  ;  683, 
1  Uh  ed.  ;  Sharman  y.  Brandt^ 
L.  R.  6  Q.  B.  720,  723;  Erlanger 


V.  New  Sombrero  Phosphate  Co.,  3 
App.  Cas.  1218,  1229, 1236,  1260; 
Be  Cape  Breton  Co.,  29  Ch.  D.  795, 
803,  811 ;  Xorth  American  Zand 
and  Timber  Co.,  Ld.  ,v.  JFatkitu, 
1904,  1  Ch.  242,  248. 

(/)  Parker  v.  McKenna,  L.  R. 
10  Ch.  96,  125,  126  ;  Williams  v. 
Scott,  1900,  A.  C.  499;  Delves  v. 
Gray,  1902,  2  Ch.  606;  see  below, 
p.  886. 

(»»)  See  n.  {k),  above;  Sander ^ 
son  V.  JFalkei',  13  Vcs.  601. 

(«)  Expte.  James,  8  Vos.  337, 
348  ;  Be  Bloye's  Trusts,  1  Mac. 
&  G-.  488,  491 ;  Aberdeen  By,  Co. 
V.  Blaikie,  1  Maoq.  461,  471. 
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value  of  the  property  and  being  bound  to  exercise  the 
authority  to  the  best  advantage  of  the  beneficial  owner, 
shall  not  place  himself  in  a  position  where  his  interest 
is  in  conflict  with  his  duty  (o) ;  also,  that  a  trustee  shall 
make  no  profit  by  his  trust.  These  reasons  are  certainly 
applicable,  for  instance,  in  the  case  of  a  trustee  for  sale 
of  land,  and  would  alone  be  sufficient  to  prohibit  him 
from  buying  the  property  himself.  The  rule  extends, 
however,  to  cases  in  which  the  authority  is  conferred  for 
the  sole  benefit  of  the  person  to  whom  it  is  given  (p). 
Thus,  we  have  seen  (q)  that  it  applies  to  a  mortgagee 
selling  the  mortgaged  property  under  the  power  of 
sale  expressly  contained  or  implied  by  statute  in  the 
mortgage  deed ;  notwithstanding  that  in  exercisiag 
such  a  power,  a  mortgagee  is  held  not  to  be  a  trustee 
for  the  mortgagor,  nor  to  be  bound  to  sell  to  the 
mortgagor's  best  advantage  (r).  In  this  case,  therefore, 
we  are  driven  to  find  other  grounds  for  the  rule  («) ; 
and  it  appears  to  rest  at  bottom  on  the  principle  that 
an  authority  given  must  be  strictly  pursued  {i).  Where 
a  man  is  invested  with  an  authority  to  sell  or  buy,  the 


(o)  See  EzpU.  Lacey,  6  Ves. 
625  ;  Lister  v.  Littery  ib.  631 ; 
Fxptc,  James,  8  Ves.  337,  348; 
Me  Bloye'a  Trusts,  1  Mac.  &  G. 
488,  495 ;  Aberdeen  By,  Co.  v. 
lilaikie,  1  Macq.  461  ;  Boyce  v. 
Edbrooke,  1903,  1  Oh.  836,  843. 

[p)  Re  Bloye's  Trusts,  1  Mao.  & 
G.  488,  494  I  S.C.,  nom.  Lewis  v. 
Hillman,  3  H.  L.  C.  607,  628— 
630. 

(q)  Above,  p.  345. 

(r)  Warner  v.  Jacob,  20  Ch.  D. 
220,  224  ;  Farrar  v.  Fatrars,  Ld., 
40  Ch.  D.  395,  411  ;  Kennedy  v. 
J)e  Trajford,  1897,  A.  C.  180,  185, 
192  ;  Nutt  V.  Easton,  1899,  1  Ch. 
873,  877,  878 ;  above,  pp.  344, 
345. 

(s)  It  should  be  noted  that  the 
application  of  the  rule  to  the  case 
of  a  mortgagee,  or  a  person  in 
the  like  position,  exercising  his 


power  of  sale,  was  originally  put 
on  the  ground  of  his  being  a 
trustee  in  the  exercise  of  such 
power  and  of  the  consequent 
conflict  between  his  interest  and 
his  duty ;  Dotrnes  v.  Grazebrook, 

3  Mer.  200,  207—209;  ReBloye's 
Trusts,  1  Mac.  &  G.  488,  494,  495; 
Bobertson  v.  Noi^ris,   1  Giff.  421, 

4  Jur.  N.  S.  155,  443.  The  true 
reason  of  the  rule,  namely,  that 
a  sale  by  the  seller  to  himself  i.s 
no  sale  at  all  and  is  therefore  no 
proper  exercise  of  the  authority, 
was  first  clearly  expounded  by 
Lord  St.  Leonards,  C,  in  Lewis 
V.  Millman,  3  H.  L.  C.  607,  628 
— 630.  And  afterwards,  the  view 
that  a  mortgagee  exercising  his 
power  of  sale  was  in  the  position 
of  a  trustee  was  repudiated ;  see 
previous  note, 

(0  Above,  pp.  277—279,  302, 
307,  344,  345. 
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mandate  is  that  he  shall  enter  into  a  contract  of  sale  or 
purchase ;  that  is,  a  transaction  implying  a  bargain 
between  the  person  authorised  and  some  other  person 
acting  independently  of  him  (t(),  the  result  of  which  is, 
that  each  incurs  obligations  to  the  other  (x).  Now,  at 
law,  a  man  cannot  make  a  contract  with  himself,  either 
alone  or  jointly  with  others ;  if  he  purport  to  do  so,  the 
transaction  is  absolutely  void  as  regards  him  {y).  It  is 
impossible,  therefore,  for  a  man  to  sell  to  or  purchase 
from  himself  at  law.  But  at  law  he  may  well  contract 
with  any  other  person  than  himself ;  and  if  that  other 
be  bound  in  equity,  under  trust,  to  give  him  the  benefit 
of  the  transaction,  the  trust  is  a  matter  of  which  the 
common  law  takes  no  cognizance  (s).  In  equity,  how- 
ever, the  substance  of  the  transaction  is  regarded ;  and 
if  a  man  exercising  an  authority  to  sell  or  purchase  in 
effect  sell  to  or  buy  from  himself,  the  transaction  is 
not  considered  to  be  a  sale  at  all,  and  is  therefore  an 
improper  exercise  of  the  authority  (a).  And  for  this 
reason  the  sale  so  purported  to  be  made  is  voidable  in 
equity  at  the  instance  of  those  by  or  on  whose  behalf 
the  authority  was  conferred  (6). 

The  above-mentioned  rule  may  be  illustrated  by  the  Examples  of 
following  examples  : — First,  a  trustee  for  sale,  whether  *^®  "^®  * 
he  derive  his  authority  from  a  trust  for  or  power  of  sale, 
sale  (c),  cannot    purchase    the    trust  property,  either 


(m)  See  Lewit  v.  Hillman,  3 
H.  L.  0.  607,  628—630 ;  Frank* 
V.  BoUant,  L.  R.  3  Ch.  717,  719 ; 
Tartar  v.  FarrarSy  Ld.,  40  Ch.  D. 
395,  404,  410. 

Ix)  Above,  pp.  1,  277. 

(y)  Maintvaring  v.  Newman j  2 
B.  &  P.  120 ;  Faulkner  v.  Lowe^ 
2  Ex.  695  ;  Boyce  v.  Edbrooke^ 
1903,  1  Ch.  836  ;  Re  George 
Routledge  %  Sons,  Ld,,  1904,  2  Ch. 
474. 

(«)  Boyce  v.  FAbrooke^  1903,  1 
Oh.  836,  845;.Wm8.  Real  Prop. 


160,  19th  ed. 

(a)  Sanderson  v.  Walker,  13 
Ves.  601;  Re  Bloye's  Trusts,  1 
Mac.  &  G.  488 ;  S.  C,  nom.  Zewis 
V.  Hilhnan,  3  H.  L.  C.  607, 
628—630;  Fan-ar  y,  Farrars,  Ld., 
40  Ch.  D.  395,  409  ;  Re  Boiujlas 
and  FowelVs  Contract,  1902,  2  Ch. 
296  ;  Hodiion  v.  Leans,  1903,  2 
Ch.  647,  652  ;  above,  p.  883, 
n.  (k). 

{b)  Above,  p.  883,  n.  (/.). 

(c)  See  above,  pp.  208,  271, 
277. 
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Beidrement 
in  view  of 
pnrohase. 

Poioliase 
long  after 
xetunemont. 


Trustee  for 
sale  cannot  be 
Bub-pnrohaser 
from  a 
stranger 
pendmg 
oompletion  of 
the  original 
sale. 


directly  or  indirectly,  from  himself  if  he  be  sole  trustee, 
or  from  the  other  trustees  and  himself  if  he  have  co- 
trustees (fl?),  or  from  his  co-trustees  or  co-trustee  alone  (e). 
And  an  attempted  sale  of  this  kind  is  equally  voidable 
in  equity,  whether  it  be  made  by  public  auction  or 
private  contract  (/),  to  the  trustee  directly  or  to  another 
person  purchasing  on  his  behalf  (^),  or  be  eflFected  by 
his  retiring  from  the  trust 'for  the  purpose  (A).  If, 
however,  a  trustee  for  sale  retire  from  the  trust  and 
some  time  afterwards  purchase  the  trust  property  from 
the  then  existing  trustees,  the  interval  being  so  great 
that  he  could  not  possibly  have  retired  in  contemplation 
of  such  purchase,  the  transaction  is  free  from  the  objec- 
tion of  its  being  a  sale  by  a  trustee  to  himself  (t) : 
though  the  sale  would,  it  is  thought,  be  voidable  in 
case  of  the  purchaser's  concealment  of  any  information 
acquired  by  him  as  trustee  and  afiPecting  the  value  of 
the  property  (A).  If  trustees  for  sale  in  good  faith  sell 
the  trust  property  to  a  stranger  acting  quite  inde- 
pendently of  them,  none  of  them  is  at  liberty  to 
purchase  the  whole  or  part  of  the  stranger's  interest 
pending  the  completion  of  the  contract ;  for  the  contract 
when  completed  would  amount  to  a  sale  of  the  trust 
property  by  the  trustee  to  himself  in  exercise  of  his 
authority  to  sell  (/).  When  the  trust  property  has 
been  fairly  sold  to  a  stranger  in  exercise  of  a  trust  for 
or  power  of  sale,  and  the  contract  has  been  completed, 
the  rules  of  equity  do  not  prevent  any  one  of  the 


[d)  See  cases  cited  above,  p.  883, 
nn.  (k),  (0,  W,  p.  884,  n.  (o) ; 
also  Fox  V.  Mwh-etht  2  Bro.  C.  C. 
400,  2  Cox,  320,  4  Bro.  P.  C. 
258,  L.  C.  Eq. ;  Whichcote  v. 
Lawrence^  3  Ves.  740. 

(e)  In  this  cose  the  authority 
to  seU,  being  g^ven  to  aU  the 
trustees,  is  of  course  not  weU 
exercised. 

(/)  Expte.  Laeey,  6  Ves.  625 ; 


Lister  v.  Litter ^  ib.  631 ;  Expte, 
Bennett,  10  Ves.  381,  393. 

{g)  Above,  p.  883. 

(A)  Expte,  James,  8  Ves.  337, 
352  ;  Spring  v.  Fride,  4  De  G. 
J.  &  S.  395. 

(f)  Fe  Boles  and  British  Land 
Co.'s  Contract,  1902,  1  Ch.  244. 

{k)  Above,  p.  879. 

(l)  See  cases  cited  above,  p.  883, 
n.  (0. 
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trustees  from  afterwards  buying  the  property :  but,  of 
course,  if  the  purchase  by  the  trustee  took  place  very 
shortly  after  the  completion  of  the  former  sale,  the 
circumstances  would    be  suspicious,   and  the    trustee 
might  have  to  prove  that  he  acted  in  good  faith  (m). 
A  trustee  for  sale  is  no  more  competent  to  purchase  the  Trustee  for 
trust  property  as  agent  for  a  stranger  to  the  trust  than  ^  ^^^ 
he  is  to  buy  it  for  himself  (n).     For  to  act  as  agent  on  himself  as 
behalf  of  a  purchaser  would  obviously  be  in  direct  gSimger'  * 
conflict  with  his  duty  as  a  trustee  for  sale  {n) ;  and,  as 
we  have  seen  (;?),  an  authority  to  sell  is  not  well  exer- 
cised unless  the  vendor  contract  with  some  other  person 
acting  independently  of  him.     So  also  a  trustee  exer-  Tmstee  for 
cising  a  trust  or  power  to  invest  his  trust  money  in  the  P^^rc^^afl©- 
purchase  of  land  is  not  at  liberty  to  purchase  his  own 
land  for  the  trust,  for  his  interest  as  vendor  would  be 
opposed  to  his  duty  as  trustee ;  and  such  a  transaction 
would  not  amount  to  a  true  contract  of  purchase  and 
would  be  an  improper   exercise  of  his   authority  to 
buy  {q). 

The  duties  of  a  trustee  for  sale  and  the  consequent  Trustee  in 
disability  to  purchase  are  incumbent  on  a  trustee  (and  ^*^*^"*P*^y- 
formerly  on  an  assignee)  in  bankruptcy  selling  the 
bankrupt's  property  in  exercise  of  his  statutory  power 
of  sale  (r) ;  on  an  executor  or  administrator  seUing 
leaseholds  or  other  personalty  of  the  deceased  to  raise 
money  for  payment  of  funeral  or  testamentary  expenses 
or  debts  (s) ;  on  an  executor  selling  lands  under  any 


(m)  See  Parker  v.  McKenna, 
L.  R.  10  Ch.  96,  126  ;  aboTe, 
p.  885,  and  n.  (a) ;  He  PoUh- 
thwaite,  60  L.  T.  514. 

(n)  Expie.  Bennett,  10  Ves. 
381  ;  Hesse  v.  Briant,  6  De  G. 
M.  &  G.  623,  628. 

(p)  Above,  p.  885. 

(q)  Above,  pp.  882,  883,  and 
oases  cited  in  note  (k). 


(r)  £xpte.  Laeeyy  6  Ves.  625  ; 
Expte,  Bennett,  10  Ves.  380,  395 ; 
Bankruptcy  Rules,  1886,  No.  316, 
expressly  applying  the  principle 
in  question  to  the  trustee  and  to 
any  member  of  the  committee  of 
inspection. 

(«)  Killvck  V.  Flcxneijy  4  Bro. 
C.  C.  161  ;  Watson  v.  Toone,  6 
Madd.  153 ;  see  above,  pp.  178, 
179,  189,  D.  (ar). 
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Rule  not 
applicable 
where  a 
trustee  is 
not  himself 
ezeroiiiing  an 
authority  to 
sell  or  buj. 


power  of  sale  expressly  or  impliedly  conferred  on  him 
by  the  will  for  the  purposes  of  his  office  (^),  or  under 
the  power  of  sale  given  to  him  by  Lord  St.  Leonards' 
Act  (w)  or  the  Land  Transfer  Act,  1897  (.r) ;  and,  it  is 
thought,  on  a  tenant  for  life  selling  the  settled  land 
under  the  power  conferred  on  him  by  the  Settled  Land 
Act,  1882  {y).  On  the  other  hand,  the  rule  in  question 
does  not  apply  unless  the  trustee  purchasing  or  selling 
be  himself  exercising  an  authority  to  sell  or  buy  con- 
ferred on  him  by  the  instrument  creating  the  trust. 
Thus  a  bare  trustee  (s),  or  a  trustee  of  land  under  a 
simple  trust  of  land  for  one  in  fee  (a),  is  not  absolutely 
incapacitated  from  purchasing  the  trust  property ;  for 
such  an  one  has  no  power  of  sale  {b) ;  and  if  he  buy, 
the  cestui-que-trust  must  necessarily  be  the  vendor  (c). 
So  also  a  trustee  who  has  disclaimed  or  never  acted  in 
the  trust  (fl?),  or  an  executor  who  has  renounced  probate 
or  has  never  intermeddled  with  the  testator's  estate  (c), 
is  under  no  disability  to  purchase  property  sold  by  the 
other  trustees  or  executors  xmder  any  authority  vested 
in  them  by  the  terms  of  the  trust-instrument  or  by 
virtue  of  their  office. 


Tmgtees 
selling  under 
a  power  of 
saJe  exercise- 
able  with  the 
consent  of  the 
tenant  for  life 
may  sell  to 
him. 


With  respect  to  sales  of  settled  land  to  the  tenant  for 
life  under  the  settlement,  it  may  be  mentioned  that, 
where  the  trustees  of  a  settlement  of  land  are  em- 
powered to  sell  with  the  consent  of  the  tenant  for  life, 
it  has  been  held  that  they  may  well  sell  to  him  (/). 


(t)  See  Baker  v.  Eeady  18  Beav. 
398  ;  Sniedlcy  v.  Varley,  23  Beav. 
388 ;  above,  pp.  186,  187. 

(m)  Above,  pp.  187—189. 

{x)  Above,  pp.  190—193. 

\y)  See  above,  pp.  308,  334— 
337  ;  Boyce  v.  Edbroolie,  1903,  1 
Ch.  836;  1  Dart,  V.  &  P.  37,  42. 

(z)  Above,  p.  181,  n.  (s). 

(a)  Above,  p.  268. 

[b]  Parke*  v.  White,  11  Ves. 
209,  226  ;  above,  p.  268. 


(c)  See  above,  p.  878. 

(rf)  Staeey  v.  Elph,  1  My.  &  K. 
196. 

(e)  Clark  v.  Chrk,  9  App.  Cas. 
733;  lie  Bolts  and  BritUh  Land 
Co.'s  Contract^   1902,  1  Ch.   244, 

247. 

(/)  Howard  v.  Ducane,  T.  &  R. 
81  ;  Diecomon  v.  'Talbot,  L.  R.  6 
Ch.  32.  See  Orover  v.  JIugcll,  3 
Buss.  428,  432 ;  Beaden  v.  King^  9 
Hare,  499,  619—521. 
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And  under  the  Settled  Land  Act,  1890  (^),  where  a  Sale,  pnr- 
Bale  of  settled  land  is  to  be  made  to  the  tenant  for  life,  ohange^^or 
or  a  purchase  is  to  be  mtuie  from  him  of  land  to  be  partition  in 
made  subject  to  the  limitations  of  the  settlement,  or  an  tenant  for 
exchange  is  to  be  made  with  him  of  settled  land  for  ggttlS^Land 
other  land,  or  a  partition  is  to  be  made  with  him  of  land  Act,  1890. 
an  undivided  share  whereof  is  subject  to  the  limitations 
of  the  settlement,  the  trustees  of  the  settlement  shall 
stand  in  the  place  of  and  represent  the  tenant  for  life, 
and  shall,  in  addition  to  their  powers  as  trustees,  have 
all  the  powers  of  the  tenant  for  life  in  reference  to 
negotiating    and  completing  the  transaction.      It   is  Power  to 
important  to  remark,  in  connexion  with  the  sale  of  ^^^  ^^' 
land,  that  the  better  opinion  is  that  a  power  to  lease 
land  is  entirely  governed  by  the  rule  now  xmder  con- 
sideration as  well  as  a  power  to  sell,  and  cannot  there- 
fore be  well  exercised  by  a  lease  made,  either  directly 
or  indirectly,  to  the  donee  of  the  power :  imless  such  a 
lease  be  authorised  by  the  instrument  conferring  the 
power  (A).     Thus,  a  lease  of  settled  land  cannot  well 
be  made  by  a  tenant  for  life  to  himself,  or  (it  is 
thought)   to    a  trustee  for  himself,  imder  the  power 
of  leasing  given  to  him  by  the  Settled  Estates  Act, 
1877  (A),  or  the  Settled  Land  Act,  1882  {{).    And  the 
Settled]  Land  Act,  1890  (^),  does  not  enable  any  such 
lease  to  be  made  by  the  trustees  of  the  settlement. 

The  rules  governing  the  case  of  a  trustee  for  sale  or  Persona  in  a 
purchase  are  equally  applicable  in  every  instance  in  p^^^l^aa 
which  a    person  exercising    an  authority  to  sell  or  regards  the 

exercise  oi 

purchase  stands  in  a  fiduciary  relation  to  the  person  an  authority 
by  or  on  whose  behalf  the  authority  was  conferred;  *^^?J 

iff)  Stat.  63  &  64  Vict.  c.  69,  pressed  by  Page  Wood,  V.-O.,  in 

8.  12,  passed  18th  Ang.  1890.  Sevan  r.  Hahgood,  IJ.  &  H.  222, 

(A)  Farwell,  J.,  Boyce  v.  J?rf-  229.    AndiBGQ  A. -O.y,  Clarendon , 

hrooke,  1903,  1  Ch.  836,  843  sq.  ;  17  Ves.  491,  600. 
dissenting  from  the  opinion  ez-  (i)  Above,  p.  888. 

w. — ^11.  15 
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Principal 
and  agent. 


Directors  of 
a  company. 


Liquidator. 
Promoters. 


alilioiigh  the  former  may  not  be  a  trustee  under  a 
formally  constituted  trust.    Thus,  an  agent  employed 
to  sell  or  purchase  land,  such  as  an  auctioneer,  an  estate 
agent,  or  a  solicitor,  cannot  buy  the  principal's  land 
from  himself  for  his  own  use  or  purchase  his  own  land 
from  himself  for  the  principal  (k) :  though  he  may  buy 
the  principal's  land  from  the  principal  or  sell  his  own 
land  to  the  principal^  subject  to  the  rules  affecting  that 
class  of  contract  (/).    So  also  a  director  of  a  company 
cannot  purchase   the  company's    land    from    his  co- 
directors   and    himself  {m)^  and  if    he  sell   his  own 
property  to  the  company,  the  sale  is  voidable  at  the 
company's  option  (»).     Nor  can  the  liquidator  of  a 
company  sell  its  assets  to  a  trustee  for  himself  (o). 
Promoters  also  stand  in  a  fiduciary  relation  to  the 
company  which  they  promote;  and  if  they  sell  their 
own  property  to  the  company  by  the  agency  of  them- 
selves acting  as  directors,  and  concealing  from   the 
shareholders  their  ownership  of  the  property  sold  or 
the  nature  of  their  interest  in  the  sale,  the  contract  is 
voidable  at  the  company's  option  accordingly  (jo).     If, 
however,  persons  acquire  property  at  a  time  when  they 
do  not  stand  in  the  relation  of  promoters  to  any  con- 
templated company,  they  are  at  liberty  to  sell  that 
property  to  any  company  which  they  may  afterwards 
promote  (q) :  but  in  order  that  such  a  sale  may  be  valid 
and  unimpeachable,  it  must  be  carried  out  through  the 
agency  of  an  independent  board  of  directors  informed 
of  the  promoters'  interests  and  capable  of  exercising  an 
unbiassed  judgment  as  to  the  terms  of  the  sale,  or, 


(*)  OUverY,  Oourty  8  Price,  127; 
aboye,  p.  881,  and  n.  (d). 

(I)  See  above,  pp.  880,  881. 

(m)  Aberdeen  Ey,  Co.  y.  Blaikie, 
1  Hacq.  461. 

(»)  Burland  v.  EarU^  1902,  A. 
C.  83,  98,  99. 

(o)  Silkitone  and  Haigh  Moor 
Coal  Co.  Y.  Edey,  1900,  1  Oh.  167. 


{p)  JErlanger  y.  New  Sombrero 
FhosphaU  Co.,  3  App.  Gas.  1218, 
1229,  1236,  1260  ;  Se  Cape  Breton 
Co.,  29  Ch.  D.  795,  811 ;  Gluek- 
ttein  V.  Barnes,  1900,  A.  0.  240  ; 
Be  Lady  Forrest,  fc,y  Ld.,  1901, 
1  Gh.  582,  589,  590. 

(q)  Governs  case,  1  Gh.  D.  182, 
187. 
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if  the  directors  be  the  promoters  themselves  or  their 
nominees,  full  disolosure  must  be  made  to  the  share- 
holders of  the  promoters'  position  as  vendors  and  as 
directors  of  the  purchasing  company,  of  the  nature  of 
their  interests  in  the  property  which  they  sell  to  the 
company,  and  of  their  profit  (if  any)  on  the  sale  (r). 

As  already  mentioned  («),  in  every  instance  in  which 
a  person  exercising  an  authority  to  sell  or  purchase  stands 
in  a  fiduciary  relation  to  those  by  whom  or  on  whose 
behalf  the  authority  was  conferred,  the  rule,  that  he 
cannot  sell  to  or  buy  from  himself,  may  be  justified  on 
the  principle  that  he  shall  not  be  allowed  to  place  his 
own  interest  in  conflict  with  his  duty.  Even  in  these 
cases,  however,  the  rule  appears  to  rest,  at  bottom,  on 
the  ground  that  a  sale  or  purchase  by  the  authorised 
person  to  or  from  himself  is  no  contract  at  all,  and  is 
therefore  no  proper  exercise  of  the  authority.  Expressed  AppHcation 
in  this  form,  the  rule  is  equally  applicable  where  the  where  the 
person  exercising  the  authority  does  not  stand  in  a  fidu-  P*r*^y  ®f®^" 

*,  o  */  oismg  the 

ciary  relation  to  those  by  whom  or  on  whose  behalf  the  aathority  ia 
authority  was  conferred  (t).     Thus  it  governs,  not  only  Sdu^ry 
the  case  of  a  mortgagee  exerdsing  his  powers  of  sale  (u),  position, 
but  every  instance  in  which  a  person  entitled  to  a  charge 
on  any  property  is  invested  with  a  power  or  authority 
to  sell  the  property  in  order  to  realise  the  amount  of 
money  charged  (x).    And  the  reason  of  the  rule  appears 
to  be  equally  applicable  to  the  exercise  of  any  authority 
to  purchase  land. 

The  rule  in  question  has  two  corollaries.    First,  that  Peraon  in- 
as  the  person  invested  with  an  authority  to  sell  or  pur-  an  authority 

to  sell  oannot 

(r)  See  Lagunas  Nitrate  Co,  v.  it)  Above,  pp.  883—886. 

Lagufuu   Syndicate^  1899,  2   Gh.  h*)  Above,  pp.  345,  884. 

392  ;  and  cases  dted  in  note  (p),  (x)  Re  Bloye's  Trust*,  1  Mac.  & 

above.  G-.  488 ;  S,  C,  nom.  Lewis  v.  Mill- 

(s)  Above,  pp.  883,  884.  man,  3  H.  L.  0.  607,  628—630. 

15(2) 
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well  exercise    chase  oannot  well  exercise  it  by  selling  to  or  purohasiiLg 

it  in  favour       p_  i*         te  ii  j.n  ••j.« 

of  his  own  iTom  himselfy  SO  also  he  cannot  well  exercise  it  in 
agent  in  the  favour  of  any  agent  employed  by  him  to  conduct  or  act 
in  the  sale ;  for  the  agent  has  the  same  duties  as  the 
principal  in  the  matter  of  the  sale  (y),  and  their  per- 
Personexer-  sonality  is  regarded  as  identical  (s).  Secondly,  that 
anSorifcyin  ^^^^^  a  person  authorised  to  sell  or  purchase  land 
^^joux  of  an  contracts  with  an  independent  buyer  or  seller,  through 
party  through  whom  he  has  himself  an  interest  in  the  sale  opposed  to 
an^iSe^^  ?*"  *^®  interest  of  his  principal,  then,  if  the  buyer  or  seller 
the  sale.  have  notice  of  this  fact  and  of  the  consequent  conflict  of 

interest  and  duty,  the  onus  lies  on  him  of  proving  the 
fairness  of  the  transaction ;  and  the  sale  is  voidable,  at 
the  option  of  those  by  or  on  whose  behalf  the  authoriiy 
was  conferred,  in  case  of  his  failure  to  discharge  the 
burthen  of  proof  (a).  For  example,  the  solicitor  or 
auctioneer  employed  to  conduct  a  sale  of  land  by  a 
person  selling  it  under  a  trust  for  or  power  of  sale 
cannot  become  the  purchaser  thereof  (b).  And  where  a 
building  society  sells  land  in  exercise  of  a  mortgagee's 
power  of  sale,  and  the  secretary  or  a  member  of  the 
committee  of  the  society  has  taken  part  in  conducting 
the  sale,  he  cannot  purchase  the  land  under  an  exercise 
of  the  power  (c).  The  first  corollary  is  not,  however, 
applicable  unless  the  purchaser  and  the  person  exercis- 
ing the  authority  stand  at  the  time  of  the  sale  in  the 
relation  of  agent  and  principal.  Thus,  if  a  solicitor  or 
other  agent  be  employed  in  a  proposed  sale  by  a  person 
exercising  an  authority  to  sell,  and  the  sale  prove  to  be 


(y)  Whiteomb  v.  Minehin,  5 
Madd.  91  ;  lU  Bloye^s  Trusts ^  1 
Hao.  &  G.  488,  496  ;  S,  G,^  nom. 
Lewis  V.  Billman,  3  H.  L.  C.  607; 
Martinson  v.  Clowes^  21  Gh.  D. 
857 ;  Farrar  v.  Farrars^  Zd.,  40 
Oh.  D.  395, 409 ;  Modson  v.  Deans, 
1903,  2  Ch.  647. 

(s)  Aboye,  p.  259. 

(a)  Hesse  y.  BrUmt,  6  De  G. 


M.  &  G.  623  ;  Farrar  v.  Farrars, 
Id,,  40  Gh.  D.  395 ;  Sodson  y. 
Deans,  1903,  2  Ch.  647,  663. 

(b)  Doumes  v.  Grazebrook,  3  Mer. 
200,  209 ;  £e  Bloye's  TrusU,  1  Mao. 
&  G.  488 ;  8,  C,  nom.  Leiois  y. 
ffiUman,  3  H.  L.  G.  607. 

(e)  Martinson  y.  Clowes,  21 
Gh.  D.  857 ;  affirmed,  62  L.  T. 
706,  W.  N.  (1885)  41 ;  Sodson 
y.  Deans,  1903,  2  Ch.  647. 


OP  RELATIVE  DISABILITY  IN  EQUITY.  893 

abortlye,  and  the  relation  of  principal  and  agent  be  dis- 
solyed,  and  some  time  afterwards  the  former  agent  pur- 
chase the  property,  the  sale  is  not  void  according  to  the 
role  in  question,  though  it  is  voidable  in  case  the  pur- 
chaser took  any  unfair  advantage  of  his  former  position 
as  agent  and  the  onus  lies  on  him  of  proving  that  he 
did  not  (d).     So  where  one  of  several  mortgagees,  who  Farrar  v. 
acted  as  their  solicitor,  promoted  a  company  to  buy  the  ^^^^^'f  ^' 
mortgaged  property  and  became  a  substantial  share- 
holder therein,   and  the   company  then    bought  the 
property  from  the  mortgagees  selling  under  their  power 
of  sale,  it  was  held  that  the  sale,  being  made  to  the 
company,  a  distinct  and  independent  legal  personality, 
was  not  void  as  being  a  sale  to  the  solicitor  mortgagee 
himself.    It  was  however  considered  that,  in  view  of 
the  conflict  between  interest  and  duty  involved  in  the 
solicitor's  position  of  vendor  and  shareholder  in  the 
purchasing  company,  the  company  having  notice  thereof 
were  charged  with  the  burthen  of  upholding  the  sale, 
as  against  the  mortgagors  seeking  to  redeem ;  though  in 
the  circumstances  the  sale  was  upheld  {e).    This  illus- 
trates the  second  corollary.     In  like  manner,  where  a 
solicitor  authorised  by  one  of  his  clients  to  sell  the 
client's  land  sold  it  to  another  of  his  clients,  for  whom 
he  acted  in  the  matter  of  the  purchase  and  the  pur- 
chaser had  notice  of  the  solicitor's  position,  it  was  held 
that  the  contract  was  not  specifically  enforceable  at  the 
purchaser's  suit  unless  he  could  prove  that  the  vendor 
was  at  no  disadvantage  and  the  transaction  was  fair  (/). 

As  above  stated  (^),  if  the  instrument  creating  an  where  the 
authority  to  sell  or  purchase  expressly  or  impliedly  *®^rit^^ 

(rf)  Nutt  T.  £atton,  1899,  1  Ch.  (e)  Farrar  v.  Farrars,  Zd,y  40 

873,  878,  a£BTmed  on  the  ground  Ch.  D.  395. 

of  laches,  1900,   1   Ch.  29  ;   Se  .  -    „                          t^  ru  r 

BoUa  and  BritUh  Land  Co: a  Con-,  jjr^Q  ^^L^'        v*^'  ^  -^^  ?" 

tract,  1902,  1  Ch.  244 ;  see  above,  ^-  *  ^-  ^^3 ;  Bee  aboye,  p.  887. 

pp.  879,  880.  ifj  Above,  p.  883. 
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allow  of  its  permit  the  person,  to  whom  the  authority  is  given,  to 
oisedinfaYoiir  ^  himsoK  the  puTohafier  or  vendor,  the  case  is  taken 
of  tl^  perron,  q^^  qI  ^q  general  rule ;  and  he  may  well  sell  to  or  buy 
giyen.  from  himself  in  exercise  of  the  power  (h).   Thus  trustees 

for  sale  appointed  by  will  are  sometimes  authorised  to 
become  the  purchasers  of  the  trust  property  (*).  And 
directors  of  a  company  ore  frequently  authorised  by  the 
articles  of  association  to  contract  with  the  company, 
provided  that  their  interest  in  such  contract  be  dis- 
closed {k).  But,  of  course,  in  every  case  in  which  a 
person  invested  with  an  authority  to  sell  or  purchase  is 
specially  empowered  to  be  himseK  the  purchaser  or 
vendor,  the  terms  of  the  special  power  must  be  strictly 
observed ;  if  not,  the  general  rule  will  prevail  (t). 


PoTohafleof 
the  trust  pro* 
perty  by  a 
tmstee  for 
Bale  from  his 

irv$U;  or 


by  leave  of 
the  Court. 


We  have  seen  {m)  that  any  trustee,  notwithstanding 
that  he  be  a  trustee  for  sale,  may  purchase  the  whole  or 
any  part  of  the  beneficial  interest  in  the  trust  property 
from  his  cestui-gue'tttcstSf  subject  to  the  rule  governing 
this  particular  kind  of  contract  and  explained  above  (n). 
But  of  course  an  effective  purchase  of  this  kind  can 
only  be  made  of  the  interests  of  such  of  the  eestui^que' 
trmts  as  are  mi  juris  (o).  A  trustee  for  sale  may  also 
be  allowed  to  purchase  the  trust  property  by  leave  of 
the  High  Court  or  another  Court  of  competent  jurisdic* 
tion  {p).    Where  aU  the  cestui-que-tmsts  axe  absolutely 


(A)  deaden  y.  Kinff,  9  Hare, 
499,  519,  520;  Boyeev,  Edbrooke, 
1903,  I  Gh.  836,  846,  847. 

(»)  Dayidaon,  Free.  Cony. 
Vol.  rV.  p.  84,  n.,  3rd  ed. 

(k)  Bee  Imperial  Mereantile 
Credit  Asson.  v.  Col^man^  L.  B. 
6  Gh.  558 ;  reversed,  L.  R.  6 
H.  L.  189,  on  the  ground  that 
disclosure  was  not  duly  made ; 
Coeta  Riea  Ry.  Co.  v.  Forwood^ 
1901,  1  Oh.  746. 

(T)  Consider  the  oases  cited  in 
the  previous  note ;  and  the  case 
of  promoters  of  a  company,  above, 
p.  890. 


Un)  Above,  p.  878. 

\n)  Above,  p.  879. 

\o)  See  Franks  y.  RoUatUj  L.  B. 
717. 

{p)  The  County  Courts  have 
the  equitable  jurisdiction  of  the 
High  Court  in  proceedings  for 
the  execution  of  trusts,  where 
the  trust  estate  does  not  exceed 
the  value  of  5001. ;  stat.  51  &  52 
Vict.  c.  43,  s.  57 ;  and  the  Courts 
of  Chancery  of  the  counties  pala- 
tine of  Lancaster  and  Durham 
exercise  equitable  jurisdiction ; 
see  Wms.  Beal  Prop.  193,  270, 
n.  {p)f  19th  ed. 
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entitled  and  »ui  juriSf  and  it  is  proposed  that  their 
trustee  for  sale  shall  purchase  the  trust  property,  it  is 
for  them  to  decide  whether  he  shall  be  allowed  to  do 
BO ;  and  if  application  be  made  to  the  Court  to  execute 
the  trust  for  sale,  the  Court  will  not  in  the  first  instance 
give  leave  for  the  trustee  to  bid  at  the  sale,  or  to 
purchase,  against  the  wishes  of  any  of  those  beneficially 
entitled.  If  however  it  prove  impossible  to  sell  the 
estate  to  anyone  else  for  so  good  a  price  as  the  trustee 
offers,  the  Court  may  then  sanction  the  purchase  (q). 
Where  any  of  the  ceatui-que-trmta  are  infants  or  other- 
wise under  disability  (r),  or  are  unborn  or  unascertained 
persons,  the  Court  has  jurisdiction  to  give  leave  on  their 
behalf  for  the  trustee  for  sale  to  be  himseK  the  pur- 
chaser :  but  such  leave  will  not  be  given  unless  it  be 
shown  that  the  trust  property  cannot  be  so  advanta- 
geously disposed  of  to  any  other  person  («).  It  appears  Position  of 
that,  where  leave  is  given  by  the  Court  for  a  trustee  to  Se  buySIg 
bid  at  a  sale  by  the  Court  or  to  purchase  the  trust  ^y  lef ▼«  of 
property,  he  is  placed  in  the  same  position  as  any  other 
purchaser  (^),  and  the  sale  is  not  voidable  for  mere  non- 
disclosure by  him  of  all  facts  within  his  knowledge 
affecting  the  value  of  the  property.  But  if,  on  the 
application  to  obtain  such  leave,  the  trustee  intentionally 
withhold  information  which  he  has  acquired  and  which 
tends  to  enhance  the  value  of  the  property,  such  conduct 
is  fraudulent,  and  the  sale  would  be  voidable  accord- 
ingly (w).  Trustees  for  the  purchase  of  land  may  in  Trustees  for 
like  manner  and  subject  to  similar  conditions  sell  their  ^ 
own  land  to  their  cestui-que-trmts  (and  not  to  them- 
es) Expte.  JameSf  8  Yes.  337,  L.  B.  4  Oh.  537,  547. 
862,  353;  Tennant  v.  Trenehard,  ,.^   at^^^  ^  cq^ 

L.  R.  4  Ch.  537,  546-547.  W  Aboye,  p.  684. 

(r)  See  above,  pp.   794,  803,  (u)  See  Boswell   ▼.   Coahs,  23 

804,  848.  Gh.  I).  302 ;  reversed,  27  Gh.  D. 

(»)  Campbell  v.  Walker,  5  Ye&.  424;  and  restored,  11  App.  Gas. 

678,  681 ;   Farmer  v.   Dean,   32  232,  235—237,  240 ;  above,  pp. 

Beav.  327 ;  Tennant  v.  Trenehard,  686,  687. 
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selves)  (a?),  or  may  buy  the  same  for  the  trust  with  the 
leave  of  the  Court  (y). 


Bights  of 
the  persona 
injored  by 
the  improper 
exercise  of 
an  authority 
to  sell  or 
purchase. 


AfiSrmatioxi 
znaj  be 
express  or 
implied. 


Where  the 
person  autho- 


Where  one  invested  with  an  authoriiy  to  sell  or 
purchase  in  effect  sells  to  or  buys  from  himself,  the 
persons  by  or  on  whose  behalf  the  authority  was  oon- 
ferred  have  the  option  of  affirming  or  avoiding  the 
transaction;  and  if  they  elect  to  affirm  it,  the  person 
authorised  is  firmly  bound  and  cannot  maintain,  as 
against  them,  that  the  purported  exercise  of  his 
authority  was  void  (2).  As  in  the  case  of  a  conveyance 
induced  by  fraud  or  undue  influence  (a),  affirmation  of 
the  transaction  may  be  either  express,  or  implied  from 
the  acts  of  the  parties  (b) ;  as  from  long  inaction  (c),  or 
in  the  case  of  a  purchase  from  using  the  land  as  their 
own,  after  they  have  become  aware  of  the  facts  entitling 
them  to  set  the  sale  aside  (d).  But  no  inaction  or  user 
can  be  evidence  of  an  intention  to  affirm  the  trans- 
action, so  long  as  the  injured  parties  had  no  knowledge 
of  the  facts  giving  rise  to  the  right  to  rescind  (e).  When 
the  sale  has  been  once  affirmed,  either  expressly  or 
impliedly,  it  cannot  afterwards  be  set  aside  (/).  If  the 
injured  parties  choose  to  avoid  the  transaction,  their 
rights  vary  according  as  the  person,  to  whom  the 
authority  was  given,  did  or  did  not  stand  in  a  fiduciary 
relation  to  them,  and  according  as  the  authority  were 
for  sale  or  purchase.    In  the  case  of  an  authoriiy  given 


g 


(x)  Above,  p.  878,  and  n.  (/?). 
[y]  Lewin  on  Trusts,  439,  6th 
ed.;  583,  llthed. 

(s)  Sxpte.  Hughes^  6  Yes.  617, 
623—626. 

(a)  Above,  pp.  744,  746,  767. 

\h)  Mortey.  Soyal,  12  Yes.  365. 

(e)  Gregory  y,  Gregory ^  Qt,  Coop. 
201,  Jac.  631 ;  Baker  v.  Read,  18 
Beav.  398,  3  W.  B.  118 ;  and  see 
Haroourt  v.  WhiU^  28  Beav.  303, 
309—811. 

(<Q  Me  Cape  Breton  Oo.^  29  Gh. 


D.  795 ;  Zadywell  Mining  Co.  v. 
Brookes,  35  Ch.  D.  400  ;  Be  Lady 
Forrest  Mine,  1901,  1  Gh.  582. 

(e)  Bandall  v.  Brrington,  10 
Yee.  423  ;  Chalmer  v.  Bradley,  1 
J.  &  W.  61,  67,  68 ;  Charter  v. 
Trevelyan,  11  01.  k  Fin.  714,  738, 
739,  740;  Life  Association  of  Scot- 
land V.  Siddal,  3  De  G.  F.  &  J. 
68,  74,  77 ;  De  Bussehe  v.  Alt,  8 
Gh.  D.  286,  314 ;  above,  p.  767, 

andn.  (0* 

(/)  See  last  note  but  one ; 
above,  p.  746. 
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to  a  person  in  a  fiduciary  position  to  sell  land,  the  riBedisina 
injured  parties  may  claim  to  have  either  a  reconveyance  poritiraf  and 
to  them  or  a  resale  for  their  benefit  of  the  property  in  ^^  authority 
question,  or  if  the  trustee  for  sale  have  disposed  of  the 
land  or  any  part  thereof  to  a  purchaser,  from  whom  it 
cannot  be  recovered,  they  may  claim  to  make  the 
trustee  accountable  with  interest  at  four  per  cent,  (g) 
for  any  profit  realised  by  him  on  such  re-sale  or  else  for 
the  true  value  of  the  land  over  and  above  the  price 
paid  on  the  attempted  sale  to  himself  {h).  And  where 
the  land  has  been  so  resold,  the  injured  parties  are 
entitled  to  an  inquiry  as  to  the  true  value  of  the  land 
when  sold  by  the  trustee  to  himself  and  as  to  the  profits 
realised  on  the  resale,  and  may  make  the  trustee  account 
with  interest  for  the  profits  realised  by  him  or  for  the 
difference  between  the  true  value  and  the  price  at 
which  he  affected  to  take  over  the  estate,  as  may  be 
most  beneficial  to  them  (A).  Where  a  reconveyance  is 
claimed,  the  trustee  for  sale  must  account  on  the  footing 
of  wilful  default,  but  without  interest,  for  all  rents  and 
profits  received  or  receivable  by  him  since  the  sale,  and 
he  will  be  charged  with  an  occupation  rent  for  any  part 
of  the  property,  of  which  he  has  been  himself  in  pos- 
session :  but  he  may  claim  the  return  of  his  purchase 
money  with  interest  at  four  per  cent,  and  an  allowance 
for  necessary  outgoings  and  substantial  improvements 
and  repairs  (k).  If  a  resale  be  desired,  it  will  be 
ordered  conditionally  on  the  trustee  for  sale  being 
obliged  to  adhere  to  his  purchase  in  case  the  price 
obtained  on  the  resale  be  less  than  what  he  gave  for  the 
land  (/).      If  the  land  fetch  a  higher  price  on  the 

(a)  Above,  p.  752,  n.  (r).  8  Ves.  337,  361 ;  ItandaU  v.  Er- 

(h)  Fox  ▼.  Maekrethy  2  Bro.  C.  ritu^ton,  10  Yob.  423. 

O.  400,  420,  421,   2  Cox,  320—  ,,.  a^              ..    ,  . 

322  ;  Mali  v.  mUet,  1  dx,  134,  W  ^.^  <»*f  ^  PV'V?'^ 

139    Sardwicke  v.  Vernon,  4  Vee!  ^^  >,  ^'^^JfT  'J^^^'"^*  f  ?f 

£xpte.  Suffhes,  6  Yes.  617 ;  Expte,  (/)  JBxpU,  Reynold*,  6  Yee.  707 ; 

Looey,  ib.  626, 630 ;  ExpU.  Jam$9,      Expte.  Huyhee,  6  Yes.  617 ;  Expie. 
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reBale,  the  trustee  may  claim  to  be  reoouped  thereout 

all  sums  expended  by  him  in  necessary  outgoings  and 

substantial  improvements   or   repairs:    but    he    must 

account,  as  in  the  case  of  reconveyance,  for  all  rents  and 

profits  received  or   receivable    by  him    prior  to  the 

Where  the      resale  (/).     Where  there  is  no  fiduciary  relation  between 

naed^notin  the  person  on  whom  the  authority  was  conferred  and 

a  fiduoiarj      those  by  whom  or  on  whose  behalf  it  was  given,  it  does 

pofiiUoxu  •'  ... 

not  appear  that  the  latter  can  insist  on  resale  if  they 
elect  to  set  the  transaction  aside  ;  their  rights  appear  to 
be  confined  to  claiming  a  reconveyance  on  such  terms  as 
they  would  be  entitled  to  demand  it,  if  the  transaction 
had  never  taken  place.  Thus,  if  they  be  mortgagors 
and  the  mortgagee  has  sold  to  himself  in  attempted 
exercise  of  his  power  of  sale,  their  right  is  to  redeem, 
that  is,  to  demand  a  reconveyance  on  payment  of 
principal  and  interest  due  on  the  mortgage  debt,  and 
costs  {m).  And  the  mortgagee,  having  in  fact  taken 
possession  under  colour  of  a  sale  to  himself,  is  liable  to 
account  as  a  mortgagee  in  possession  and  on  the  footing 
of  wilful  default  for  all  rents  and  profits  actually  re- 
ceived or  possibly  receivable  by  him  in  respect  of  the 
mortgaged  property:  but  he  does  not  incur  the  same 
liability  exactly  as  a  trustee  for  sale.  Thus,  where  the 
mortgagee  being  in  possession  under  a  colourable  sale 
has  resold  the  whole  or  a  part  of  the  property  to  a  pur- 
chaser, from  whom  it  cannot  be  recovered,  he  is  of 
course  chargeable  with  the  actual  price  received  on  the 
resale :  but  if  he  resold  at  a  loss,  or  at  an  undervalue, 
he  is  not  chargeable  (as  a  trustee  would  be  (n))  with 
the  difference  between  the  actual  price  obtained  on  the 
resale  and  the  true  value  of  the  property  at  the  time 

Zaeey,  ib.  625 ;  £xpte.  Jatnet,  S  607,  631  ag. ;   National  Bank  of 

Yes.  337.  Australasia  ▼.    United^  ^.  Co,^  4 

iJ)  Ibid.  -^PP-    C^-    391  ;    Martinson    y. 

(ot)  See  Re  BhyeU   Trusts^   I  Clowes^  21  Ch.  D.  867,  861,  862 ; 

Mac.  &  G.  488,  603  sq. ;  S.  C,  Bodson  ▼.  Deans,  1903,  2  Gh.  647. 

nom.  L^wis  v.  Sillman,  8  H.  L.  0.  (»)  Above,  p.  897. 
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when  he  purohased  it  for  himself,  but  can  only  be  made 
to  aooount  for  the  difiFerence  between  the  price  at 
which  he  actually  resold  and  that  for  which  he  might, 
but  for  his  wilful  default  or  negligence,  have  sold  the 
property  to  the  sub-purchaser  (o). 

A  sale  of  land  made,  in  exercise  of  an  authority  to  Witliin  what 
sell,  by  the  person  so  authorised  to  or  in  trust  for  him-  n^  ^^  ^^  ® 
self,  is  voidable  .6y  all  persons,  who  may  succeed  to  the  "i<i®- 
estate  or  right  of  those  by  whom  or  on  whose  behalf  the 
authority  was  conferred  (p).    And  so  long  as  the  sale  Prior  to 
rests  in  contract  only  and  has  not  been  completed  by  «>"^P^*^^- 
conveyance,  it  is  voidable  against  all  persons,  who  claim 
under  it,  whether  gratuitously  or  for  value,  and  whether 
with  or  without  notice  of  the  facts  avoiding  the  sale  (g). 
After  the  contract  has  been  completed,  the  extent  of  After  com- 
the  mjured  parties   ngnt  to  relief  vanes  accordmg  as  extent  of  the 
they  themselves  concurred  in  the  conveyance  or  as  the  right  vanes 

,  acoordingf  to 

land  were  assured  by  the  authorised  person  alone,  in  the  manner  of 
professed  exercise  of  his  authority.  In  the  former  case  S^,^£^. 
the  injured  persons  have  themselves  conveyed  away 
their  own  estates  and  given  an  apparent  and,  to  some 
extent,  a  real  consent  to  the  sale ;  though  they  might 
not  have  so  consented  if  they  had  known  the  true 
facts  (r).  The  conveyance  is  therefore  not  altogether 
void :  although,  if  the  conveying  parties  were  aware  of 
the  facts,  the  assurance  may  be  voidable  as  a  sale  by 
cestui-que-trust  to  trustee,  or  by  principal  to  agent,  or 
on  similar  grounds  (fi) ;  and  if  the  facts  were  fraudu- 
lently concealed,  it  will  be  voidable  as  a  conveyance 
induced  by  fraud  (t).    In  either  instance,  the  conveying 

(o)  National  Bank  of  Austrakuia      and  see  Be  Palmer's,  ^.  Co,,  1904, 
T.   Ifnitedy  ^e.  Co.,  4  App.  Gas.       2  Gh.  743. 

'^';.ri";17/-  V.  Brrin^ton,    10  M  ^ee  above,  p.  674. 

Ves.  423  ;    CharUr  v.  Trevelyan,  W  -A^hove,  pp.  878—881,  890. 

11   CI.   &  Fin.   713  ;    Bailey  v.  (0  Charier  v.  Trevelyan,  11  CI. 

Bamee,  1894,  1  Ch.  25.  &  Fin.  714  ;  Lewie  y.  MUlmon,  8 

(q)  Above,  pp.  675,  883,  n.  {I) ;  H.  L.  0.  607,  630. 
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parties,  having  by  their  own  act  parted  with  all  their 
estate,  have  only  a  bare  right  of  aotion  in  equity  to 
set  aside  the  sale.  This  may  be  successfully  asserted 
against  the  purchaser  and  his  trustee  or  nominee,  their 
representatives  in  law,  and  all  other  persons  who  may 
succeed  to  their  estate,  either  gratuitously,  with  or 
without  notice  of  the  facts  invalidating  the  sale  (ti),  or 
for  value,  but  with  notice  of  those  facts  (x)  :  but  such 
a  right  is  of  no  avail  against  any  person  claiming 
imder  the  conveyance  as  purchaser  for  value  without 
notice  of  the  impropriety  of  the  sale,  whether  he  has 
acquired  a  legal  or  only  an  equitable  interest  in  the 
land  (y).  If,  however,  the  contract  were  completed  by 
a  conveyance  made  by  the  person  authorised  to  sell  in 
professed  exercise  of  his  authority  to  assure  the  land  on 
sale,  then,  as  the  transaction  is  altogether  void  in  equity 
as  an  exercise  of  the  authority  (z),  the  equitable  estate 
or  interest  authorised  to  be  conveyed  never  passes 
away  from  those  persons  by  whom  or  on  whose  behalf 
the  authority  was  given  (a).  Their  right  in  this  case, 
therefore,  is  no  bare  right  of  action  to  set  aside  a  con- 
veyance made  by  themselves,  but  is  the  right  incident 
to  the  ownership  of  the  equitable  estate  in  the  land  to 
recover  possession,  when  wrongfully  ousted.  It  follows 
that,  if  after  such  conveyance  the  whole  or  any  part  of 
the  property  have  been  disposed  of  to  a  sub-purchaser 
for  value  without  notice  of  the  facts  avoiding  the 
original  sale,  he  is  only  entitled  to  retain  the  property, 
as  against  the  parties  injured  by  the  original  sale, 
in  case  he  has  acquired  a  legal  estate  or  interest  in 
the   land.      If   his  interest  be  equitable  only,  they 


(«)   Charter   v.    Trevelyan,    11  n.  {p). 
CI.  A  Fin.  714.  (z)  Above,  pp.  884,  886. 

(X)  Coo^  T.  Lee,  23  L.  J.  Ch.  .h^.^jJ'tS^f 

*'^-  Australasia  v.    United,  ^.  Co,,  4 

(y)  See   above,  pp.    674    and  App.  Cas.  391 ;  £ail^  v.  Barnes, 

n.  (fl),  746,   747,  767,  787,  and  1894,  1  Oh.  26. 
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can  recover  the  property  from  him,  and  the  plea  of 
purchase  for  value  without  notice  will  afford  him  no 
defence  (6).  But  if  the  authority  given  were  ostensihly 
exercised  in  favour  of  some  other  than  the  person 
authorised,  and  the  sub-purchaser  had  no  notice,  at  the 
time  when  he  himseK  purchased  an  equitable  interest, 
of  the  facts  avoiding  the  original  sale,  he  may  after- 
wards get  in  the  legal  estate  from  any  one,  who  can 
and  will  convey  it  to  him  without  breach  of  trust ;  and 
he  will  then  be  entitled,  under  the  doctrine  of  tacking,  Tackmg. 
to  exclude  those  seeking  to  set  aside  the  original 
sale  (c). 

The  distinction  above  pointed  out  (d)  may  be  illus-  niustration 
trated  by  the  following  examples : — If  an  estate  agent  ^^®  ^" 
authorised  to  sell  his  principal's  land  covertly  purchase 
it  himself  through  the  interposition  of  a  third  party  as 
his  nominee,  and  the  sale  be  completed  by  a  conveyance 
from  t/ie  principal  to  the  nominee,  the  agent's  interest 
in  the  purchaser  not  being  disclosed,  the  conveyance  is 
voidable  by  the  principal  and  his  successors  in  interest 
as  having  been  induced  by  the  agent's  fraud  (e).  But 
the  principal,  having  parted  with  his  estate  in  the  land 


{b)  National  Bank  of  Austral' 
ana  7.  United^  ^e.  d.f  4  App. 
Cas.  391,  407  ;  Bailey  y.  Bamety 
1894,  1  Ch.  25.  These  oaaes, 
it  is  submitted,  reoognifle  and 
illustrate  the  true  principle  ap- 
plicable; which  is,  that  where 
there  is  a  fraud  on  a  power,  the 
exercise  of  the  authorit7  is  alto- 
gether void,  even  as  against 
persons  claiming  under  it  as 
purchasers  for  Talae  in  g^od 
faith,  unless  thej  can  claim  the 
protection  of  the  legal  estate; 
Daubeny  ▼.  Cockhurtiy  1  Mer.  626 ; 
Bug.  Pow.  616,  8th  ed.  It 
should  be  noted,  however,  that 
in  the  old  Scotch  case  of  York 
Buildings  Co.  v.  Mackenzie^  8  Bro. 
P.  G.  42,  70,  the  sale  was  set 


aside  without  prejudice  to  the 
interests  of  lessees  and  others 
who  might  have  contracted  bond 
Jide  with  the  person  purporting 
to  purchase ;  and  this  case  has 
been  cited  as  establishing  a 
similar  rule  in  English  law ; 
Lewin  on  Trusts,  429,  430, 
6th  ed.;  671,  673.  11th  ed. 
But  it  is  submitted  that  this  was 
a  mistake. 

{c)  Bailey  y.  Bamet,  1894,  1 
Gh.  26 ;  see  also  Jonee  y.  Bowles, 
3  My.  &  K.  681 ;  Tounyy.  Touny, 
L.  B.  3  Eq.  801 ;  aboye,  pp.  346, 
346,  420--423,  498. 

(rf)  Above,  p.  899. 

(/)  Charter  y.  Trevelyan,  11  OL 
&Kn.  714. 
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by  his  own  act  and  consent,  is  left  with  a  bare  right  of 
action  in  equity  to  set  aside  the  conveyance,  and  this  is 
not  available  against  any  person  claiming  under  the 
conveyance  as  purchaser  for  value  without  notice  of  the 
facts  invalidating  the  conveyance  (/) .  Where,  however, 
land  is  vested  in  a  trustee  for  sale  and  he  sells  and 
conveys  it  to  a  nominee  for  his  own  benefit,  the  legal 
estate  indeed  passes  to  the  nominee,  but  the  equitable 
interest  still  remains  in  the  cestui-que'trtists,  and  can  be 
asserted  by  them  as  against  all  persons  who  have  sub- 
sequently taken  the  trustee's  estate,  except  only  those 
who  have  acquired  a  legal  estate  or  interest  in  the  land 
as  purchasers  for  value  without  notice  of  the  facts 
•  avoiding  the  original  sale  (^).  So,  where  a  mortgagee 
in  attempted  exercise  of  his  power  of  sale  sells  and 
conveys  the  mortgaged  land  to  a  nominee  for  himself, 
the  mortgagor  is  entitled  to  redeem  against  all  persons 
claiming  under  the  sale  as  purchasers  for  value  without 
notice  of  its  invalidity,  but  having  only  an  equitable 
estate  or  interest  in  the  land  {h). 

The  legal  Here  it  may  be  noticed  that,  if  an  authority  to  sell 

nx)t  aXw&jB  ^*^^  ^®  exercised  by  a  sale  to  a  nominee  for  the  benefit 
pass  on  a  sale  of  the  person  authorised,  and  the  sale  be  completed  by 
exercising  an  the  execution  of  a  mere  power  (strictly  so  called)  to 
anthonty  to  convey  the  land,  the  nominee  may  not  in  some  cases 
nominee  for  obtain  the  legal  estate.  He  will  obtain  it  if  at  law  the 
benefit?  terms  of  the  power  have  been  complied  with  (i)  :  but 

otherwise  not  (k).  For  instance,  it  appears  to  be  a  con- 
dition precedent  to  the  valid  exercise  at  law  of  the 
power  of  sale  and  conveyance  given  to  a  tenant  for  life 

(/)  Above,  pp.  674  and  n.  («J,  (A)  National  Bank  of  Austral- 
lie,  747,  767,  787  and  n.  (p),  asia  v.  United,  ^,  Co,,  4  App. 
900.  Cas.  391,  407 ;   Bailei/  y.  Barnes, 

{^)  ItandaU  y.    Errington,    10  1894,  1  Ch.  25. 

Ves.  423,  429,   wherethe  sub-  ^.j  ^^           ^^^ 

sale   had   obviously  i)een   com-  ^ '             '  *^ 

pleted  by  conveyance.  (k)  Above,  pp.  302,  307. 
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by  the  Settled  Land  Aot,  1882,  that  the  sale  shall  be 
made  at  the  best  price  that  can  reasonably  be  obtained  (/) . 
So,  if  he  were  to  sell  at  an  undervalue  to  a  nominee  for 
himself,  it  appears  that  the  legal  estate  would  not  pass 
by  his  conyeyanoe  in  attempted  exercise  of  the  statutory 
power  (w).  And  it  is  thought  that  a  sub-purchaser 
from  the  nominee  could  be  in  no  better  position,  not- 
withstanding that  he  bought  without  notice  of  the  facts 
avoiding  the  original  sale  (n). 

The  same  principles  apply  in  the  case  of  an  authority  Terms  of 
to  buy  land  exercised  by  a  purchase  of  the  authorised  S©*^^^ 
person's  own  property.    Those  who  gave  the  authority,  *h®  authority 
or  their  successors  in  interest,  have  the  right  to  set  bhase. 
aside  the  sale  and  to  claim  repayment  of  the  purchase 
money  with  interest  at  4  per  cent.,  but  must  themselves 
re-convey  the  land  and  account  for  the  rents  and  profits 
received  during  their  possession  of  it  {o).    It  appears,  Where  entire 
however,  that,  as  in  the  case  of  a  purchase  induced  by  festitution 

'  *  ,        ,  •'    18  impoflsible 

fraud  (/?),  the  purchase  cannot  be  set  aside  if  by  the  through  the 
purchaser's  own  act  it  has  become  impossible  for  him  to  ^j^^. 
make  entire  restitution  of  the  land  (q).  Thus,  where  he 
has  sold  the  whole  or  a  substantial  part  of  the  land  (r), 
or  has  extensively  worked  mines  thereunder  {q)y  he  can 
no  longer  claim  to  have  the  purchase  set  aside.  But  it 
is  not  every  act  of  waste  or  deterioration  that  will 
prevent  the  rescission  of  the  transaction ;  if  the  conse- 
quent alteration  of  the  property  may  be  justly  com- 
pensated by  a  money  payment,  a  Court  of  Equity  will 


? 


[t)  Above,  pp,  808,  334. 

(m)  See  above,  pp.  308,  334— 
336,  and  notes  (0»  (^). 

(n)  Above,  p.  336  and  n.  (I). 

(o)  Ifetc  Sombrero  Fhosphate  Co. 
V.  Erlangery  6  Gh.  D.  73,  125; 
affirmed,  3  App.  Gas.  1218.  It 
appears  that  the  purchaser  is  not 
liable  to  aooonnt  on  the  footing 
of  wilful  default,  except  a  Bpeoial 


case  be  made  out  against  him ; 
see  above,  p.  753. 

ip)  Above,  pp.  745,  746. 

\q)  Erlanger  v.  New  Sombrero 
Fhosphate  Co.,  3  App.  Gas.  1218, 
1278  ;  Lagunas  Nitrate  Co,  v. 
Lagunae  SyndieaU,  1890,  2  Gh. 
392,  416,  423,  433,  456,  463,  464. 

(r)  E0  Cap9  Breton  Co.j  29 
Gh.  D.  795. 
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Where  the 
act  was  done 
in  ignorance 
of  me  facts 
which  entitled 
him  to 
rescind. 


Where  the 
act  was  done 
with  know- 
ledge of  such 
facts. 


Actual  fraud 
of  the  ag^t. 


nevertheless  order  the  purchase  to  be  set  aside  on  the 
terms  of  the  purchaser  paying  oompensation  aooord- 
ingly  (r).  Where  a  man,  exercising  an  authority  to 
purchase  vested  in  him  in  a  fiduoiaiy  capacity,  has 
covertly  bought  property,  which  is  really  his  own,  and 
the  persons  who  gave  the  authority  have  by  their  own 
act,  done  in  ignorance  of  the  impropriety  of  the  pur- 
chase, made  it  impossible  for  them  to  offer  entire  resti- 
tution, it  appears  that  they  may  nevertheless  recover 
compensation  from  him  for  any  loss  which  they  have 
suffered  through  his  breach  of  trust.  Thus,  if  the 
property  were  not  fairly  worth  the  price  paid  for  it, 
they  might,  it  is  thought,  recover  the  difference  between 
the  real  value  and  the  price  (s).  But  where  an  agent 
for  purchase,  without  fraudulent  intent,  buys  land  for 
his  principal,  which  he  had  himself  acquired  before 
the  commencement  of  the  agency,  and  the  principal 
becomes  aware  of  the  agent's  interest  and  aftenmrds 
sells  the  land  or  works,  as  his  own  property,  mines 
thereimder,  then  the  principal,  acting  with  knowledge 
of  the  facts,  has  in  effect  affirmed  the  purchase  {t) ;  and 
in  this  case  he  cannot,  it  appears,  treat  the  agent  as 
having  been  a  trustee  of  the  land  for  his  benefit  as 
from  the  time  when  the  agent  acquired  it,  and  so  make 
the  agent  accountable  for  any  profit  he  has  realised  on 
the  sale(w).  If,  however,  the  agent's  conduct  were 
actually  fraudulent,  the  principal  would  be  entitled  to 


(r\  See  note  (g),  above. 

(«)  See  Ee  Ambroie^  ^.  Co,^  14 
Gh.  D.  390,  394 ;  Ee  Cape  Breton 
Co,,  29  Ch.  D.  796,  811 ;  8,  C, 
nom.  Bentinek  y.  Fenny  12  App. 
Gas.  652,  659  ;  cf .  above,  p.  897. 

(t)  Above,  p.  896  ;  G.  A., 
Lf/dney,  ^e.  Co.  v.  Bird,  33  Gh.  D. 
85, 94 ;  Gollins,  L.  J.,  Be  Olympia, 
Ld.,  1898,  2  Gh.  153,  179. 

(m)  Great  Luxembourg  By.  Con 
V.  Magnay^  25  Beav.  686 ;  Kimher 
V.  Barber,  L.  R.  8  Gh.  66,  67,  n., 
69  ;   'Gaims,  G.,  Erlanger  v.  New 


Sombrero  Phosphate  Co.,  8  App. 
Gas.  1218,  1235,  1238,  1242;  Be 
Cape  Breton  Co.,  26  Ch.  D.  221 ; 
29  Gh.  D.  796;  affirmed  on  other 
grounds,  nom.  Bentinek  v.  Fenn, 
12  App.  Gas.  652  ;  ZadytoeU 
Mining  Co.  v.  Brookes,  36  Gh.  D. 
400  ;  Lagunas  Nitrate  Co.  t. 
Zagunas  Syndicate,  1899,  2  Gh. 
392 ;  Be  Lady  Forrest  Mine,  1901, 
1  Gh.  682;  Burland  v.  EarU, 
1902,  A.  G.  83,  87.  98,  99 ;  bnt 
see  Be  Olympia,  Ld.,  1898,  2  Gh. 
163,  170,  178,  179. 
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affirm  the  purchase  and  at  the  same  time  to  claim  com- 
pensation for  any  loss  he  had  incurred  {x) ;  and  where  a 
trustee  or  a  common  agent  for  purchase  covertly  buys 
his  own  land  for  the  cestui-que-t rusty  not  disclosing  his 
own  interest  in  the  transaction,  such  concealment  is  of 
itself  sufficient  evidence  of  fraud  (?/) .     Where  an  agent  Agent  for 
for  purchase  buys  land  on  his  own  account  after  the  ^^UDgTis 
agency  has  been  constituted,  and  affects  in  exercise  of  ?^  jj'^^ 
his  authority  to  purchase  that  land  for  his  principal,  at  the  agency 
an  increased  price,  he  is  of  course  accountable  to  the  ^^^^^enced. 
principal  for  any  profit  he  has  made,  having  been  in 
effect  a  trustee  of  the  land  from  the  time  when  he 
bought  it  (s). 

Where  on  a  sale  of  land  the  purchaser  has  notice  Title  derived 
from  the   abstract  or   otherwise  (tf),  that  the  vendor  conveyance 
derives  title  through  a  sale  or  other  conveyance  made  open  to  the 

-  p  .  'J.-  p  1  •  -L    objection  of 

m  favour  of  one  occupymg   a   position,  irom   which  undneinflu- 
undue  influence   would  be  implied  (ft),  or  made  of  a  ence,  or  made 

^  \  '^  .      oy  eestm-que' 

ceatui-que-trusfs  interest  in  the  trust  property  to  his  trmt  to 
trustee  (c),  the  purchaser's  advisers  should  point  out  the  ^  ^' 
consequent  objection  {d)  to  the  title  and  require  the 
vendor  to  furnish  evidence  that  the  circumstances  and 
terms  of  the  apparently  objectionable  transaction  were 
such  as  to  render  it  perfectly  valid  {e).  If  the  vendor 
can  produce  such  evidence,  the  purchaser  vdll  have  to 
accept  the  title  on  that  point ;  for  when  such  an  objec- 
tion has  been  so  removed,  the  Court  does  not  consider 
the  title  too  doubtful  to  be  forced  upon  an  unwilling 


(x)  Above,  pp.  728,  729,  739, 
740. 

(y)  Charter  v.  Trevelyan,  1 1  CI. 
&  Fin.  714,  738,  739  ;  Lexvit  v. 
milman,  3  H.  L.  0.  607,  630. 

{z)  Tyrrell  v.  Bank  of  L<mdon, 
10  H.  L.  C.  26 ;  Kimbei'  v.  Barber, 
L.  R.  8  Ch.  56 ;  North  American 
Land  and  Timber  Co.^  Ld.  v.  Wat- 
kins,  1904,  1  Ch.  242,  24S  ;  see 

W. — 11. 


also  Re  Olympia,  Ld.,  1898,  2  Ch. 
153,  affirmed  nom.  Gluckaiein  v. 
Bartwa,  1900,  A.  C.  240. 

(a)  Spencer  Y.  Topham,  22  Beav. 
673  ;  above,  pp.  249,  250,  257  sq. 

{b)  Above,  pp.  874—876. 

(e)  Above,  pp.  876—882. 

\d)  Above,  pp.  875,  879. 

{e)  See  above,  pp.  769,  760. 

IG 
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purchaser,  notwithstanding  that  the  evidence  offered 

do  not  include  any  testimony  given  by  or  conclusively 

binding  the  persons,  who  would  be  entitled  to  set  the 

Title  derived    transaction  aside  (/).    If,  however,  a  vendor's  title  be 

Bale  by  one      derived  through  a  sale  made  by  a  person,  exercising  an 

exeroismg  an  authority  to  sell,  in  his  own  favour,  the  nature  of  the 

flelltohimaelf.  objection  to  the  title  is  entirely  difiEerent ;  as  in  equity 

the  exercise  of  the  authority  is  void,  and  the  equitable 

estate  authorised  to  be  conveyed  has  never  passed  away 

from  the  persons  by  whom  or  on  whose  behalf  the 

authority  was  conferred  {g).     In  this  case,  therefore,  the 

purchaser  cannot  be  obliged  to  accept  the  title,  without 

the  concurrence  of  those  persons  or  their  successors  in 

estate,  all  being  am  juris  (A). 

(/)  SpencerY.  Topham,22Bea,y.  (^)   ^    Douglas    and    PowelVs 

'^S)TlK,ye,  pp.  882  ,,.,  896-      ^^'^^'^  1902,  2  Ch.  296 ;  Delves 
903.  V.  Gray,  ib.  606,  611. 
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CHAPTER  XVni. 

OF  THE  DISCHARGE  OF  THE  CONTRACT. 

§  1.  Of  the  Discharge  of  the  Contract  before  Breach, 

and  by  Performance. 
§  2.  Of  Breach  of  the  Contract  and  Discharge  therefrom 

after  Breach. 


Having  finished  the  subject  of  the  avoidance  of  the  Biscliarge  of 
contract  for  fraud  or  other  causes  («),  it  is  now  pro-  tionsoUhe 
posed,  before  considering  the  remedies  for  breach  of  the  contxact. 
contract,  to   examine  the  various  ways  in  which  the 
obligations  arising  out  of  the  contract  (b)  may  be  dis- 
charged, and  the  parties  freed  from   the  legal  bond 
which  unites  them.     This  discharge  may  take  place 
either  before  the  performance  and  before  any  breach  of 
the  contract,  or  at  the  time  and  by  the  very  fact  of  per- 
formance of  the  contract,  or  after  a  breach  of  contract 
has  occurred  (6). 

§  1. — 0/the  Discharge  of  the  Contract  before  Breach j  and 

by  Performance. 

A  contract  may  be  discharged  before  any  breach  of  Discharge  of 
its  provisions  has  occurred,  first,  by  the  agreement  of  aU  ^^^^y,, 
parties  thereto ;  secondly,  for  impossibility  of  perform- 
ance ;  and,  thirdly,  in  consequence  of  the  bankruptcy, 
since  the  making  of  the  contract,  of  one  of  the  parties 
thereto.    Discharge  of  the  contract  by  agreement  may 

{a)  Above,  pp.  665  sg,  {b)  Above,  p.  1. 

16(2) 
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take  any  of  tlie  following  fonns: — (1)  Simple  and 
express  waiver  or  abandonment  of  the  contract; 
(2)  implied  waiver  by  entering  into  a  new  contract 
inconsistent  with  the  performance  of  the  old ;  (3)  non- 
fulfilment  of  some  condition  imposed  by  mutual  assent 
and  taking  effect  either  as  a  condition  precedent  to  the 
existence  of  the  contract  or  as  a  condition  subsequent 
annulling  it ;  and  (4)  rescission  in  exercise  of  an  express 
proviso  in  that  behalf  contained  in  the  contract. 


Discharge  by 
agreement. 

1.  Express 
waiver. 


With  regard  to  the  first  of  these  forms  of  discharge 
by  mutual  assent,  so  long  as  a  contract  remains 
executory  on  both  sides,  consisting  of  mutual  promises 
only,  it  may  be  discharged,  before  breach,  by  the 
parties'  simple  agreement  to  waive  performanoe  of,  or 
to  abandon,  the  contract  (c).  In  this  case  each  exonerates 
the  other  from  the  performance  of  his  part  of  the 
contract  in  consideration  of  receiving  the  like  exonera- 
tion himself ;  so  that  the  release  of  each  by  the  other  is 
given  for  valuable  consideration  {d).  And  the  oft-cited 
statement  that  ''  a  simple  contract  may,  before  breach, 
be  waived  or  discharged,  without  a  deed  and  tcithout 
consideration  "  (^),  can  only  be  accepted  as  applying  to 
a  contract  wholly  executory,  and  with  the  qualification 
that  '^  without  consideration  "  must  be  taken  to  mean 
*'  without  other  consideration  than  is  implied  in  the 
mutual  abandonment  of  the  contract"  (/).  Where  the 
contract  has  been  executed  on  one  side,  it  appears  that, 
as  a  rule,  the  party  who  still  remains  under  obligation 


(tf)  Price  V.  Dyer,  17  Ves.  366, 
364 ;  Robinson  v.  PagCy  3  Russ. 
114,  119  ;  GoM  Y.  Nugent,  6  B.  & 
Ad.  58,  65,  66 ;  Vezey  v.  Rash- 
leiffh,  1904,  1  Ch.  634,  636. 

(rf)  See  Kitiff  v.  Gilletl,  7  M.  & 
W.  55,  59  ;  Moore  t.  Crofton,  3 
Jo.  &  Lat.  438,  445 ;  Dohion  y. 
E»p%e,  2  H.  &  N.  79. 

(<f)  Ihbson  V,  £tpie,  2  H.  &  N. 


79,  83;  Edumrde  v.  TTalten,  1896, 
2  Oh.  167,  161. 

(/)  The  law  is  correctly  stated 
by  Parke,  B.,  in  Foster  y,  Datcber, 
6  Ex.  839,  861:  **It  is  competent 
for  both  parties  to  an  executory 
contract  by  mutual  agreement 
without  any  satisfaction  to  dis- 
charge the  obligation  of  that 
contract." 
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can  only  be  released  by  agreement  to  that  effect  when 
made  under  seal  or  for  valuable  consideration ;  and  a 
promise  or  assurance  of  release   given  without  con- 
sideration, either  in  words  or  unsealed  writing,  is  of  no 
effect  {g).     The  only  exception  to  this  rule  occurs  in  the  Bills  and 
case  of  bills  of  exchange  and  promissory  notes,  which  "^^®®- 
may  be  discharged  by  the  holder's  absolutely  and  uncon- 
ditionally renouncing,  at  or  after  maturity,  his  rights 
against  the  acceptor  or  maker,  provided  that  the  re- 
nunciation be  in  writing,  or  the  bill  or  note  be  delivered 
up  to  the  acceptor  or  maker  thereof  (A).     All  simple  Simple 
contracts  may  be  discharged,  before  breach,  by  a  parol  ^^°^^*°'«- 
agreement  of    waiver  or   abandonment,   if  made  for 
valuable  consideration  (including  mutual  exoneration  in 
the  case  of  executory  contracts) ;  and,  aocordiog  to  the 
preponderance  of  authority,  this  rule  applies  not  only 
to  contracts  governed  by  the  Common  Law,  but  also  to  Contracts 
those  required  by  statute  to  be  put  in  writing  (i).     But  ^t'in^  ^°  ^ 
such  an  agreement,  being  itself   a  contract,  must  be  writing, 
established  by  as  clear  evidence  as  would  be  required  to 
prove  the  formation  of  any  other  parol  contract  {k). 
With  regard  to  special  contracts,  the  common  law  rule  Special 
was  that  a  covenant  could  not  be  discharged,  before  ^^^^"^**« 
breach,  by  any  agreement  made  between  the  covenantor 
and  covenantee  for  valuable  consideration,  but  without 
deed  (/),    although    in    all    other    respects    than    as 


{fj)  Foster  v.  Dauber,  6  Ex. 
839,  851 ;  Edwards  v.  Walters, 
1896,    2    Ch.    157,  168  ;    above, 

'(h)  Stat.  45  &  46  Vict.  o.  61, 
88.  62  (1),  89,  adopting  the  rule 
laid  down  in  Foster  v.  Dawber,  6 
Ex.  839,  but  imposing  the  further 
requisite  of  writing  or  delivery  up 
of  the  document ;  see  Edwards  v. 
Walters,  1896,  2  Ch.  157. 

(t)  Goman  v.  Salisbtiry,  1  Vem. 
240  ;  Davis  v.  Sywonds,  1  Cox, 
402,  406  ;  Nohle  v.  Ward,  L.  R. 
I  Ex.  117,  2  Ex.  135,  137,  as  to 


the  contract  of  Aug.  12 ;  and 
cases  cited  above,  p.  908,  n.  (c) ; 
Pce  Sug.  V.  &  P.  167,  168 ;  Ben- 
jamin on  Sale,  1 59,  2nd  ed. 

[k)  Carolan  v.  Brabazon,  3  Jo.  & 
Lat.  200,  209 ;  Moore  v.  Crofton, 
ib.  438,  445  ;  Clifford  v.  Kelly,  7 
Ir.  Ch.  Eep.  333  ;  Cartan  v. 
Bury,  10  Ir.  Ch.  Rep.  887,  400 ; 
Whittaker  v.  Fox,  14  W.  R.  192  ; 
Harrison  v.  Brown,  14  "W.  R, 
193,  n. ;  Sug.  V.  &  P.  167. 

[t)  Heard  v.  Wadham,  1  East, 
619;  Kayey,  Waghom,  1  Taunt. 
428  ;  Brymer  v.  Thames,  ^e.  By. 
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Discharge 
before  breach 
of  contracts 
to  sell  land. 


operating  to  discharge  the  covenant,  the  new  agreement 
was  valid  and  enforceable  as  an  independent  parol 
contract  (rw).  In  equity,  however,  it  was  established 
that  such  an  agreement  should  amount  to  a  valid  dis- 
charge, and  the  covenantee  would  thereafter  be  relieved 
against  any  attempt  by  the  covenantor  to  enforce  the 
contract  at  law  (w).  Since  the  commencement  of  the 
Judicature  Acts  it  has  been  decided  that  in  this  respect 
the  rule  of  equity  shall  prevail  (o).  The  result  appears 
to  be  that  there  is  now  no  difference  between  simple  and 
special  contracts  as  regards  the  manner  or  form  of  their 
discharge  prior  to  breach ;  and  that  a  contract  for  the 
sale  of  land  may  be  discharged,  before  breach,  by  an 
express  parol  agreement  of  waiver  or  abandonment, 
if  made  for  valuable  consideration,  whether  the 
memorandum  of  the  contract  were  signed  only  or 
executed  under  seal. 


2.  Implied 
waiver. 


A  contract  may  also  be  discharged,  before  breach,  by 
implied  waiver,  that  is,  by  the  parties  enteiing  into  a 
new  contract  inconsistent  with  the  performance  of  the 
old ;  as  if  A.  contract  to  sell  Blackacre  to  B.  for  1,000/., 
and  it  be  agreed  between  them,  before  breach,  that  0. 
shall  be  the  purchaser  instead  of  B.  (p)  ;  or  that  B. 
shall  take  Whiteacre  instead.  But  in  order  that  a  new 
agreement  may  operate  as  an  implied  waiver  of  a  pre- 
existing contract,  its  terms  must  be  inconsistent  with 
the  performance  of  the  earlier  contract ;  it  must  be  such 
as  can  only  be  carried  out  by  the  entire  abandonment 
of  the  old  agreement.  A  mere  alteration  of  some 
term  or  terms  of  the  old  contract  is  not  sufficient  (q). 


Co.,  2  Ex.  549,  5  Ex.  696; 
Mat/or  of  Beric'tek  v.  Oswald,  1  E. 
&  B.  295;  Speme  v,  HeaUy,  8 
Ex.  668. 

(w)  Nash  Y.  Armstrong,  10  C.  B. 
N.  8.  259. 

(«)  Lanesborough  v.  Ockshott,  1 
Bro.  P.  C.  151 ;   Hill  v.  Gomme, 


1  Beav.  540 ;  Wibb  v.  Hewitt ,  3 
K.  &  J.  438. 

(o)  Steeds  v.  Steeds,  22  Q.  B.  D. 
637. 

{p)  Moore  v.  Marrahle,  L.  R.  1 
Cb.  217,  222. 

(7)  I*rice  V.  Dyer,  17  Vea.  866  ; 
Robinson  v.   Page,  3  Rass.  114; 
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Besides  this,  the  new  agreement  must  be  perfectly  valid 
and  enforceable  at  law  (r),  or  at  least,  in  equity.     For 
example,  if  A.  sell  Blaokacre  to  B.  for  1,000/.,  the  sale 
to  be  completed  at  one  month's  date,  and  before  breach 
it  be  agreed  in  writing,  duly  signed,  that  the  price  shall 
be  950/.,  or  that  two-thirds  of  the  purchase  money  shall 
be  left  on  mortgage,  or  that  an  inferior  title  to  that 
stipulated  for  shall  be  shown,  or  that  the  time  for  com- 
pletion shall  be  extended  to  six  weeks,  the  other  obliga- 
tions under  the  contract  are  not  discharged  (s),  although 
it  is  true  that  from  one  point  of  view  they  may  be 
regarded  as  incorporated  in  an  entirely  new  agree- 
ment (f).     And  if,  after  such  a  contract,  but  before  A  contract, 
breach,  the  parties  orally  agree  that   0.  shall  be  the  ^ant^o/^' 
purchaser  instead  of  B.,  or  that  Whiteacre  shall  be  writing, 
substituted  for  Blackacre,  it  appears  that  the  original  up  as  an 
contract    still    remains    undischarged,    and    may    be  "°?iied 

,  waiver  of  a 

specifically  enforced  on  either  side.  For,  as  we  have  prior  contract, 
seen  (w),  the  law  requires  all  contracts  for  the  sale  of 
land  to  be  put  in  v^riting  and  signed  by  the  party  to 
be  charged,  or  else  they  shall  not  be  enforced.  Parol 
evidence  is  therefore  inadmissible  to  prove  the  new 
agreement  for  what  it  purports  to  be,  that  is,  a  new 
contract  inconsistent  with  the  performance  of  the  old. 
And  it  has  been  decided  that  in  such  case  the  new 
agreement  shall  not  be  put  in  evidence,  without  signed 
writing,  to  establish  an  implied  parol  waiver  of  the  old 
contract  (x).     If,  however,  the  new  agreement  were 


Vez^  V.  Eashleigh,  1904,  1  Ch. 
634  ;  Bee  alao  Go88  y.  Nugmt,  6 
B.  &  Ad.  58 ;  Harvey  v.  Grabham^ 
6  A.  &  E.  61 ;  StowellY,  Robinson ^ 
3  Bing.  N.  C.  928. 

(r)  SUad  v.  Datvber^  10  A.  &  E. 
67  ;  Marshall  v.  Lynn^  6  M.  &  "W. 
109;  3£oore  v.  Campbell,  10  Ex. 
323 ;  Noble  v.  Ward,  L.  R.  2  Ex. 
135.  These  are  cases  relating  to 
the  17th  section  of  the  Statute 
of  Frauds:   but  their  principle 


is  eqaaUy  applicable  to  cases 
goTemed  hj  the  4th ;  see  pre- 
ceding note;  Marshall  v.  Lynn, 
6  M.  &  "VV.  109,  117.  The  state- 
ments in  Frj,  Sp.  Perf.  §  1039, 
p.  475,  3rd  ed.,  448,  4th  ed., 
appear  to  have  been  made  in 
ignorance  of  these  decisions. 

(»)  See  note  (q),  above. 

\t)  See  note  (r),  above. 

lu)  Above,  p.  3. 

{x)  See  note  (r),  above. 
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specifically  enforceable  in  equity  under  the  doctrine  of 
part  performance  (y),  it  is  thought  that,  according  to 
the  present  law  and  practice,  it  would  eflFectively 
operate  as  a  discharge  of  the  old  contract,  and  might, 
for  that  purpose,  be  proved  by  oral  evidence  (a).    And 

^-      if  it  were  an  express  term  of  the  new  agreement  that 

the  old  contract  should  be  abandoned,  it  appears  that 

such   express  waiver  (a)   might  be    proved    by  parol 

Parol  altera-    evidence,  although  the  other  terms  could  not  (6).     So 

terms  of  a        ^^^0  if,  after  making  the  contract  but  before  breach, 

contract  the  parties  aeree  by  word  of  mouth  to  alter  some  term 

fSGUired  to  D6  c3  «/ 

in  writing.       or  terms  only  of  the   contract,  the  obligation  of  the 
contract  is  not   in   any  way  discharged,    and   either 
party  may  enforce  specific  performance  of  the  contract 
in  its  original  form  (c).     For  all  the  terms  of  an  agree- 
Tho  altera-      ment  for  the  sale  of  land  must  be  put  into  writing  and 
puUnwriting  Signed  in  order  to  satisfy  the  Statute  of  Frauds  (d) ;  bo 
and  signed,      any  alterations  in  such  terms  must  necessarily  assume 
the  same  form  (e).     And  the  doctrine  of  setting  up  a 
parol  variation  in  defence  to  an  action  for  specific  per- 
formance (/)  applies  only  where  the  term  orally  agreed 
upon  is  assented  to  at  the  time  of,  and  not  after,  the 
Parol  varia-     formation  of  the  written  contract  (^).      But  where  a 
effectual  ^     parol  agreement  made  after  the  execution  and  varying 
where  there  is  the  terms  of  a  Written  contract  to  sell  land  has  been  so 
formance.        acted  upou  that  it  would  be  fraudulent  or  unfair  to 
insist  on  the  original  contract,  the  variation  may  be 
asserted  as  a  defence  to  an  action  for  specific  perfor- 
mance  of   the   contract    contained  in   the   memoran- 
dum {h).      And   the   contract,   as  so  varied,   may  be 

(y)  Above,  p.  11.  p.  911,  above;  JRobson  v.  Collins, 

(z)  See  above,  p.  910  and  n.  (o).  7  Ves.  130,  133. 

(a)  Above,  pp.  908—910.  (/)  Above,  p.  705. 

(d)  See  I^^oble  v.  Ward,  L.  R.  1  Q)  See  cases  cited  above,  n.  (7) 

Ex.  117,    2  Ex.  135,  as  to  the  to  p.  910;  Fry,  Sp.  Perf.  }  809, 

contract  of  Aug.  12.  p.  372,  3rd  ed.,  350,  4th  ed. 

(c)  See  above,  p.  910  and  n.  {q).  (h)  Legal  v.  Miller,  2  Ves.  sen. 

(rf)  Above,  pp.  3,  4.  299;  Frioe  v.  Lyer,  17  Ves.  356, 

{e)  See  cases  cited  in  n.  (r)  to  361. 
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decreed  to  be  specifically  enforced,  if  the  acts  of  part 
performance  have  been  sufficient  to  satisfy  the  equitable 
doctrine  in  that  behalf  {i). 

A  third  form  of  discharge  of  a  contract,  before  breach,  3-  Discharge 

,  by  Don- 

by  mutual  assent  is  where  the  contract  has  been  made  fulfilment  of 
subject  to  the  fulfilment  of  some  condition  precedent  or  *  o^^^^'^o^* 
subsequent,  and  this  condition  is  not  fulfilled.     Here  -^PR''? 

,  .  ,  ,  oondition. 

we  are  speaking  of  a  condition  pure  and  simple,  of 
which  the  fulfilment  is  not  warranted  by  either  party ; 
so  that  no  cause  of  action  for  damages  can  arise  from 
any  breach  thereof.  Examples  of  a  condition  pre-  Condition 
cedent  are  where  it  is  agreed  that,  if  a  field  shall  be  ^  ^  ' 
found,  on  measurement,  to  contain  three  acres  at  least, 
or  if  the  drains  of  a  house  shall  be  tested  and  certified 
to  be  in  good  order,  or  if  a  house  shall  be  put  into  good 
repair  (A),  or  if  a  railway  bill  in  Parliament  shall  pass  (/), 
or  a  railway  shall  be  made  (w),  the  field  or  house  or 
some  land  on  the  proposed  line  of  railway  shall  be 
sold ;  or  where  an  option  to  purchase  land  is  given  to 
be  exercised  by  giving  some  specified  notice  within  a 
limited  time  {«),  or  where  A.  agrees  to  sell  part  of 
Blaokacro  to  B.,  if  he  (A.)  can,  within  one  year,  pur- 
chase Blackacre  from  0.  (o),  or  where  A.  agrees  to  sell 
lands  to  B.  at  a  price  to  be  fixed  by  a  certain  valuer, 
or  two  valuers  or  their  umpire  (p).  In  these  cases 
there  is  no  enforceable  contract  of  sale  until  the  con- 
dition has  been  fulfilled;  and,  on  failure  of  the  con- 
dition, all  obligation  between  the  parties  is  at  an 
end  (q).     Instances  of  a  condition  subsequent  are  where  Condition 

subsequent. 

(i)  6  Vin.   Abr.   522,   pi.  38 ;  (m)  Gage  v.  Newmarket  Ey,  Co., 

Sug.  V.   &   P.    165  ;    Fry,   Sp.  18  Q.  B.  457. 

Perf.    }    1038,   p.   475,   3rd  ed.,  («)  Above,    p.    468,    n.    (p); 

p.  448,  4th  ed. ;  above,  p.  11.  Brwier  v.  Moore,  1904,  1  Ch.  3ud. 

{k)  Counter    v.    Macphersan,   5  (o)  See    Wyhon    v.    JJunn,    34 

Moo.  P.  C.  83.  Ch.  D.  569,  677,  678. 

(/)  ITaukes  v.  Eastern  Couniiet  (p)  Above,  pp.  50,  51. 

£y.  Co.,  1  De  G.  M.  &  G.  737,  5  [q)  Begenf*  Canal  Co.  v.  Ware, 

H.  L.  C.  331.  23  Beav.  575,  686  ;  Seott  v.  Liver- 
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some  land  is  sold  by  an  agreement  which  stipulates  for 
immediate  payment  of  a  deposit  and  investigation  of 
title  or  delivery  of  possession,  but  is  to  be  annulled  if 
some  contemplated  application  to  the  Court  be  refused, 
or  some  Bill  in  Parliament  be  thrown  out  next  session, 
or  water  be  not  found  on  boring  for  it ;  or  where,  by  a 
similar  agreement,  fixing  a  future  day  for  completion, 
an  equity  of  redemption  is  sold  subject  to  the  mort- 
gagee's consenting  to  allow  the  mortgage  to  remain  for 
a  certain  term  (r),  or  leaseholds  not  assignable  without 
the  lessor's  consent  are  sold  subject  to  such  consent 
being  obtained  («).  Here  a  valid  contract  is  at  first 
formed,  but  is  discharged  on  non-fulfilment  of  the 
condition.  In  cases  like  these,  the  vendor  does  not 
warrant  the  fulfilment  of  the  condition;  but  he  is 
bound,  so  far  as  the  performance  thereof  rests  with 
himself,  honestly  to  use  his  best  endeavours  to  procure 
fulfilment,  and  will  be  liable  to  substantial  damages  for 
a  breach  of  this  duty  (h).  And,  in  the  absence  of 
stipulation  to  the  contrary,  he  has  all  the  time  until 
the  day  fixed  for  completion  to  procure  fulfilment  of 
the  condition  (/•).  It  is  obvious  that  the  occurrence  of 
the  same  event  may  form  a  condition  precedent  or 
subsequent  according  to  the  intention  of  the  parties 
as  expressed  in  the  terms  constituting  the  whole 
contract  (^). 

4.  Exercise  of      Lastly,  a  contract  may  be  discharged,  before  breach, 
a  proviso  for    y^y  mutual  assent  on  the  exercise  of  an  express  power 

rescission.  -^  ,  ,  r  r 

Power  to         reserved  to  either  party  to  rescind  the  agreement.     An 
vendor  to        instance  of  this  occurs  in  the  power  commonly  inserted 

rescind  m  ,  , 

case  of  an        in  contracts  to  sell  land  and  enabling  the  vendor  to 

pool  Corp.,  3  De  G.  &  J.  334;  (s)  Day  v.   Singleton,   1899,   2 

Modkn  V.  Snowball,  29  Beav.  641,  Cb.  320  ;  above,  pp.  368,  360. 

afftrmed  31  L.  J.  Ch.  44 ;  William  (t)  Acherley  v.  Vernon,  Willes, 

V.  ^rw<:o,  22  Ch.  D,  441.  163,    166,   167;    Eotham  v.  East 

(r)    Smith   V.   Butler,    1900,    1  India  Co.,   1  T.  R.  638,  646 ;  2 

Q.  B.  694.  Jann.  WUls,  842,  843,  5th  ed. 
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• 

rescind  the  contract  if  the  purchaser  shall  insist  on  any  imwelcome 
objection  or  requisition  which  he  is  unable  or  unwilling  '^^^^^  °^- 
to  comply  with  (w).  And  an  express  power  for  the 
vendor  to  re-sell  the  land,  in  case  of  the  purchaser's 
non-compliance  with  the  terms  of  the  contract  (x), 
implies  an  agreement  that,  on  the  exercise  of  this 
power,  the  contract  shall  be  rescinded  (f/).  Sometimes 
a  power  is  reserved  for  the  purchaser  to  rescind  if  the 
vendor  shall  not  erect  some  houses  or  buildings  within 
a  specified  time  (2). 

When  a  contract  which  has  been  partly  performed  Whether  the 
is  discharged  before  breach  by  mutual  agreement,  the  ^^m^^ 
questions,  whether  matters  are  to  remain  as  they  are,  restitutio  in 
or  whether  the  parties  are  entitled  to  be  restored  wholly  where  a  Con- 
or partly  to  their  former  position,  can  only  be  solved  ^!fo^|^^ 
by  reference  to  the  tenns  of  the  agreement.     It  is  usual  discharged  by 
to  provide  particularly  for  this,  where  a  contract  is  ^|^t. 
expressly  made  voidable  on  the  non-fulfilment  of  some 
condition  subsequent,  or  where  an  express  power  to 
rescind  the  contract  is  given  (a).     Where  it  has  been 
agreed,  as  a  term  of  a  contract  intended  to  be  imme- 
diately performed,  in  whole  or  in  part,  that  it  shall  be 
annulled  on  non-fulfilment  of  some  condition  subse- 
quent, it  is  thought  that,  in  the  absence  of  stipulation  to 
the  contrary,  the  parties  would  be  impliedly  entitled  to 
restitutio  in  integrum  (6),  as  in  the  case  of  rescission  for 
innocent  misrepresentation  (c)  ;  for  the  rule  is  that  the 
rescission  of  a  voidable  contract  cannot  take  place  with- 


(m)  Above,  pp.  54,  60,  71,  135,  law,  after  a  sale  of  goods,  condi- 

147_150,  644,  660.  tioned  to  be  anziullea  if  the  goods 

{x)  Above,  pp.  58,  62.  sold  be  not  of  a  certain  quality, 

{y)  Above,  p.  45,  n.  (/).  the  purchaser   is    at  liberty  to 

(z)   Whitbread  ^   Co,  v.    Watt^  return  the  goods  on  ascertaining 

1902,  1  Ch.  835.  that  they  are  not  of  the  quality 

(a)  Above,   pp.  60,   359,   661  ;  stipulated ;  Bannerman  v.  fFAite, 

and  see  previous  note.  10    C.   B.   N.    S.    814  ;    alove, 


{iA  FJliott  V.  CrutchUy,  1901,  1       p.  725. 

:.  B.  ~ 


K.  B.  565,  569.    Thus  at  common  {c)  Above,  pp.  750—752. 
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Impossibility 
of  perform- 
ance. 


out  entire  restitution  (d).  Thus,  if  a  contract  be  made 
for  the  present  sale  of  land,  providing  for  immediate 
payment  of  a  deposit  or  further  sum  on  account  of  the 
purchase  money  and  for  entry  into  possession,  and 
conditioned  to  become  void  on  the  refusal  of  some 
contemplated  application  to  the  Court  or  on  failure  to 
find  water  or  gold  there,  it  is  thought  that,  on  the 
occurrence  of  the  avoiding  event,  the  vendor  would 
have  to  return  the  money  paid  on  account  of  the 
purchase  money,  with  interest,  and  the  purchaser  to 
give  up  possession  of  the  land,  and  to  account  for  any 
rents  or  profits  received  by  him  (e)  ;  and  each  would 
have  to  bear  his  own  expenses  incurred  in  connection 
with  the  contract,  as  of  investigating  the  title.  But,  as 
we  shall  see,  it  is  otherwise  if  the  agreement  be,  not  that 
the  contract  shall  be  avoided  ab  initio,  but  that  its  further 
performance  shall  be  dispensed  with.  This  brings  us  to 
the  subject  of  discharge  for  impossibility  of  performance. 

A  contract  for  the  sale  of  land  may  be  discharged, 
before  breach,  on  the  ground  of  impossibility  of  per- 
formance. This  form  of  discharge  is  perhaps  no  more 
than  a  species  of  discharge  by  mutual  assent  on  failure 
of  a  condition  subsequent ;  it  is  the  impossibility,  not 
so  much  of  performing  the  contract  as  of  fulfilling  the 


(d)  Cloitgh  V.  London  ^  North 
Western  Jty.  Co,,  L.  R.  7  Ex.  26, 
37 ;  Lagunas  Nitrate  Co.  v.  Lagunaa 
Syndicate,  1899,  2  Oh.  392,  423; 
above,  pp.  746,  746,  750  eq,,  768, 
903.  It  is  submitted  that  this 
rule  was  overlooked  by  Cozens- 
Hardy,  J.,  in  Cornwall  v.  Henson, 
1899,  2  Ch.  710,  reversed  on 
another  point.  1900,  2  Ch.  298, 
where  he  decided  that,  on  a  con- 
tract to  sell  land  for  a  price  pay- 
able by  inRtalments,  the  vendor 
rescinding  the  contract  for  the 
purchaser's  renunciation  of  it  (see 
below,  pp.  938 — 940)  before  pay- 
ment of  the  last  instalmeut  was 
neverUieless  entitled  to  retain  all 
the  instalments  already  paid.    It 


became  unnecessary  to  review 
this  decision  in  the  Court  of 
Appeal,  but  the  Court  very 
plamly  intimated  their  doubts  of 
its  correctness ;  1900,  2  Ch.  302, 
305.  The  rule  in  Whineup  v. 
Hughes,  L.  R.  6  C.  P.  78,  to 
which  Cozens •  Hardy,  J.,  ap- 
pealed as  the  general  rule  (1899, 
2  Ch.  715),  was  that  applicable 
in  the  case,  not  of  reeeis^ion  of  the 
contract,  but  of  its  discharge  for 
impossibility  of  performam^.  In 
such  case  the  contract  is  not 
rescinded ;  the  parties  are  simply 
excuhed  from  further  perform- 
ance ;  below,  pp.  917,  920. 

{e)  Above,   pp.    750—752  and 
n.  (/). 
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condition  on  which  alone  it  was  to  be  carried  out,  that 
is  the  ground  of  release  (/).  But  this  kind  of  discharge 
only  occurs  where  the  parties  have  not  expressly  con- 
templated or  provided  for  the  event  of  failure  of  the 
condition,  so  that  their  assent  to  the  discharge  is  purely 
an  implication  of  law  (g) ;  and  it  may  therefore  be  con- 
veniently considered  by  itself.  Discharge  by  impossi- 
bility of  performance  is  illustrated  where  a  particular 
thing  is  sold  for  delivery  on  a  future  day,  subject  to 
the  implied  condition,  pure  and  simple  (A),  that  it  shall 
then  be  in  existence,  and  before  that  day  the  thing  is 
destroyed  without  the  vendor's  fault.  In  this  case  the 
contract  is  discharged;  for  it  is  intended,  by  implica- 
tion  of  law,  that  in  case  the  necessary  condition  of 
performing  the  agreement  be  rendered  impossible  of 
fulfilment  without  the  parties'  fault,  they  shall  be 
excused  from  carrying  out  their  mutual  undertaking  (/) . 
We  have  seen  (k)  that,  as  a  rule,  the  estate  in  land  sold 
belongs  in  equity  to  the  purchaser,  and  the  property 
stands  at  his  risk,  as  from  the  date  of  the  agreement  to 
sell ;  and  in  consequence  of  this  rule  the  obligation  of 
the  contract  is  not  discharged  by  the  practical  destruc- 
tion, pending  completion,  of  the  thing  sold:  but  the 
agreement  may  nevertheless  be  specifically  enforced  (/). 
If,  however,  land  be  sold  subject  to  the  express  or 
implied  condition,  not  warranted  to  be  fulfilled,  that 
the  land  shall  be  delivered  over  on  completion  in  some 
particular  state,  the  proviso  is  impliedly  annexed,  that 
if  without  the  vendor's  fault  it  shall  become  impossible 
for  him  to  deliver  possession  of  the  land  in  that 
state,  the  further  performance  of  the  contract  shall  be 
excused  (m).      Thus,   if  a  theatre,   music-hall,   hotel, 

(/)  See    BeDJaroia    ou    Sale,  826 ;    Howell  t.    Coupland,  1   Q. 

466,  456.  B.  D.  258;  above,  p.  441,  n.  (r). 

(y)  EllioU  y.  Crutchley,  1904,  1  (A)  Above,  pp.  438—442. 

K.  B.  665,  668—570.  (/)  Above,  p.  441. 

(h)  Above,  p.  913.  (w)  See    Taylor  v.  Caldwell,  3 

{%)  Taylor  Y,  Cdldwelly  3  B.&S.  B.  &  S.  826,  833,  834;  AppUby 


918 


OP  THE  DI8CHAEGE  OP  THE  CONTRACT. 


The  doctrine 
18  applicable 
to  any  con- 
dition subject 
to  which  land 
is  sold,  and 
which 
becomes  an 
impossible 
condition. 


publio-house,  or  shop  were  sold  with  possession  to  be 
given  on  a  future  day  fixed  for  completion  (n),  on  con- 
dition (without  warranty)  that  the  premises  should  be 
deUvered  over  in  a  fit  state  for  giving  performances 
or  carrying  on  business  therein ;  or  if  the  vendor  had 
agreed  to  erect  some  buildings  on  the  land  sold  by  the 
day  fixed  for  completion,  time  being  of  the  essence 
of  the  contract,  and  the  premises  or  buildings  were 
accidentally  burnt  down  a  few  days  before  the  time 
for  completion,  the  parties  would  be  discharged  from 
further  performance  of  the  contract  (o).  And  the  same 
doctrine  is  applicable,  not  only  where  it  is  an  essential 
term  of  the  contract  that  the  property  sold  shall  be 
handed  over  on  completion  in  its  existing  state  or  in 
some  other  particular  state,  but  in  every  other  instance 
where  land  is  sold  subject  to  some  condition,  which  is 
contemplated  but  not  warranted  to  be  fulfilled  at  the 
time  of  completion,  and  before  completion  the  fulfil- 
ment  of  this  condition  is  rendered  impossible  by  some 
extraneous  cause  beyond  the  control  of  the  parties 
themselves  (jE?).  Thus,  if  a  house  were  sold  on  the 
express  or  implied  condition  that  the  King's  coronation 
procession  should  pass  in  front  of  its  windows  on  the 
day  after  that  fixed  for  completion,  and  before  com- 
pletion the  King  were  to  die  or  the  route  of  the  pro- 
cession were  to  be  altered  by  authority,  the  contract 
would  be  discharged  for  impossibility  of  performance  (q). 
Where  a  condition  of  this  kind  is  not  plainly  expressed, 
the  question,  whether  it  is  to  be  implied,  must  be 
determined  by  reference  to  the  terms  of  the  whole 
contract  and  the  circumstances  of  the  case  (r). 


V.  Myers,  L.  R.  2  0.  P.  651; 
Hobinson  y.  Daviwn,  L.  R.  6  Ex. 
269  ;  Howell  v.  Coupland,  1  Q. 
B.  D.  268;  mekoll  v.  Ashton, 
1901,  2  £.  B.  126. 

(»)  See  above,  pp.  425,  507. 

(o)  Gofinter  v.  Maephersotij  6 
Moore,  P.  0.  83, 104, 105 ;  Taylor 


V.  Caldwell,  3  B.  &  S.  826. 

(p)  Above,  p.  917,  n.  (m), 

Iq)  Krell  v.  Henry,  1903,  2 
K.  B.  740. 

(r)  Cf.  Heme  Bay,  ^e.  Co.  v. 
Hutton,  1903,  2  K.  B.  683,  with 
Krell  v.  Henry,  ib.  740. 
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Similarly,  a  contract  may  be  discharged  where  its  Imposaibility 

A  •  ii*  'It  •        J.  ^  of  perform- 

performance  is  rendered  impossible  owing  to  a  change  ^i^  owing  to 
in  the  law  («).  Thus,  if  it  were  a  term  of  a  contract  to  V^^^®  ^ 
sell  land  that  the  vendor  should  enter  into  covenants 
restrictive  of  the  use  of  some  adjoining  land  of  his,  and 
the  sale  were  completed  and  the  covenants  entered  into 
accordingly,  and  afterwards  the  adjoining  land  were 
taken  by  a  railway  company  under  their  parliamentary 
powers,  the  vendor  would  be  discharged  from  all  further 
liability  on  the  covenants  by  reason  of  the  impossibility 
of  performance,  the  land  having  been  handed  over  by  a 
cause  beyond  his  control  to  a  body  not  bound  by  the 
covenants  (t).  Suppose,  however,  that  the  house  or  the 
adjoining  land  were  taken  by  the  railway  company 
after  the  formation  of  the  contract  but  before  its  com- 
pletion («),  the  case  would  be  governed  by  the  general 
rule  {ic)^  unless  the  continued  existence  in  statu  quo  of 
the  whole  property  sold  up  to  the  time  for  completion 
were  an  essential  condition  of  the  sale.  If  not,  the 
purchaser  would  have  to  pay  the  whole  purchase  money 
and  take  a  conveyance  of  the  property  in  its  altered 
condition,  but  he  would  be  entitled  to  compensation 
from  the  railway  company  in  respect  of  his  equitable 
estate  or  interest  in  the  land  compulsorily  taken  [y). 
Where  it  is  an  essential  condition  of  the  sale  that  the 
property  shall  be  conveyed  in  its  existing  state,  it 


(9)  See  above,  pp.  782,  783. 

\t)  Baily  v.  De  Creapigny^  L.  R. 
4  Q.  B.  180 ;  and  see  Kirhy  v. 
School  Board  for  Harrogate,  1896, 
1  Ch.  437. 

(ti)  For  the  purpose  of  ascer- 
taming  the  time  at  which  lands 
are  taken  under  the  Lands  Clauses 
Act,  1845,  the  orucial  date  is  that 
of  seryioe  of  the  notice  to  treat ; 
Mercer  v.  Liverpool,  fe.  By.  Co., 
1903,  1  K.  B.  662,  1904,  A.  C. 
461  ;  Datcson  v.  Great  Northern, 
^.  By,  Co.,  1904,  1  K.  B.  277, 
278,  n.,  1905,  1  K.  B.  260,  273. 

(jr)  Above,  p.  917. 


(y)  See  Martin  v.  London, 
C?uitham  ^  Dover  By.  Co.^  L.  R. 
1  Ch.  601 ;  Be  Kiny't  Leasehold 
Estate*,  L.  R.  16  Eq.  521  ;  Fur- 
nest  By.  Co.  v.  Cumberhnd,  ^e. 
Bdg.  Socy.,  52  L.  T.  144,  146; 
Birmingham,  ^e.  Land  Co.  v. 
London  &  North  Western  By.  Co., 
40  Ch.  D.  268  ;  Long  Baton,  ^c. 
Co.  V.  Midland  By.  Co.,  1902,  2 
K.  B.  674.  A  right  to  compen- 
sation under  the  Lands  Clauses 
Act,  1845,  for  one's  lands  being 
injuriously  affected  is  assignable ; 
Dawson  v.  Great  Northern,  %€.  By, 
Co.,  1905,  1  K.  B.  260. 
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Position  of 
the  parties 
where  a  con- 
tract partly 
performed  is 
discharged 
for  impossi- 
bility of 
performance. 


appears  that  the  oontraot  will  be  discharged,  if  before 
oompletion  the  whole  or  any  part  thereof  be  taken  away 
compiilflorily  under  parliamentary  powers. 

When  the  obligation  to  carry  out  a  contract  partly 
performed  is  discharged  in  this  way  for  impossibility 
of  performance,  the  parties  (in  the  absence  of  stipula- 
tion to  the  contrary)  are  not  entitled  to  be  restored  to 
their  former  position,  but  are  left  to  remain  as  they  are, 
as  in  the  case  of  an  illegal  or  a  void  contract  partly 
executed  (2)  ;  and  any  money  paid  or  property  trans- 
ferred under  the  contract  previously  to  the  discharge  so 
caused  cannot  be  recovered  back  (a).  But  obligations 
arising  from  the  breach  prior  to  this  discharge  of  some 
part  of  the  contract  are  unaffected  and  remain  enforce- 
able (b).  Thus,  if  a  music-hall  be  sold  with  possession 
to  be  given  on  a  future  day,  on  condition  that  it  shall 
then  be  in  a  fit  state  for  giving  performances  therein,  a 
deposit  of  20  per  cent,  of  the  purchase  money  to  be 
paid  to  the  vendor  on  signing  the  contract,  and  the 
deposit  be  paid  and  the  house  be  accidentally  burnt 
down  before  the  day  for  completion,  the  parties  would 
be  discharged  from  further  performance  of  the  con- 
tract {c)  :  but  the  vendor  would  be  entitled  to  retain  the 
deposit.  And  if  the  deposit  had  not  been  paid  as 
agreed,  the  vendor  would  be  entitled  to  sue  for  it  (6). 
If  in  such  a  case  the  deposit  were  paid  to  a  third  person 
as  stakeholder  pending  completion,  it  is  thought  that, 
on  the  discharge  of  the  contract  for  impossibility  of 
performance,  the  purchaser  would  be  entitled  to  recover 
it{d).      Where  the  parties  have  in  effect  expressly 


Iz)  Above,  pp.  777,  779. 

(a)  Civil  Service  Co-op,  Soey.  v. 
General  Steam  Navigation  Co.^ 
1903,  2  K.  B.  756 ;  and  see  Le 
Silvale  v.  Kendall,  4  M.  &  S.  37  ; 
Byrne  ▼.  Sehillery  L.  R.  6  Ex. 
319. 

{b)  Chandler  v.  Webster,  1904, 1 


K.  B.  493. 

(c)  Above,  p.  918. 

(d)  It  ia  thouji^ht  that  this  case 
is  parallel  to  that  of  money  paid 
to  a  stakeholder  to  be  applied 
under  an  illegrai  or  a  void  con- 
tract, which  18  not  performed ; 
above,  pp.  779 — 781. 
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stipulated  that,  in  case  of  the  impossibility  of  fulfilling 
the  condition  the  contract  shall  be  rescinded  ab  initio^ 
it  appears  that  they  would  be  impliedly  entitled  to 
restitutio  in  integrum  {e). 

Discharge  of  the  obligation  of  a  contract,  before  breach,  Disoharge  in 
may  also  be  effected  in  consequence  of  the  bankruptcy  °2^^^*^ 
since  the  formation  of  the  contract  of  one  of  the  parties  sinoe  the 
thereto.     This  may  take  place  (1)  by  the  disclaimer  of  r";^^*°J^^ 
the  contract,  as  unprofitable,  by  his  trustee  in  the  bank-  bj  the  trustee.' 
ruptcy ;  when  the  liability  of  the  bankrupt  and  of  the 
trustee  under  the  contract  is  determined,  but  the  other 
party  is  deemed  to  be  a  creditor  of  the  bankrupt  to  the 
extent  of  the  injury  he  suffers  by  the  operation  of  the 
disclaimer,  and  may  prove  the  same  as  a  debt  in  the 
bankruptcy  (/).     (2)  By  the  rescission  of  the  contract  2.  BeBcLasion 
by  order  of  the  Court,  which  may  be  made  in  the  bank-  ^^^^^ 
ruptcy  on  the  other  party's  application,  and  on  such  in  Bank- 
terms  as  to  the  Court  may  seem  equitable,  and  under  ^^  ^' 
which  any  damages  made  payable  to  the  other  party 
may  be  proved  by  him  as  a  debt  in  the  bankruptcy  (g). 
(3)  By   the    effect    of    a  composition  or    scheme  of  3.  Oomposi' 
arrangement   accepted  and    approved    by   the  Court  of^^A^™^ 
under  the  Bankruptcy  Act,  1890  {h).    And  (4)  by  the  ment 
operation  of  an  order  of  discharge  obtained  by  the  S©  ^urt.  ^ 
bankrupt  (e).    As  we  have  seen,  in  the  case  of  a  con-  4.  Order  of 
tract  to  sell  land,  the  purchaser's  liability  to  pay  the    ^  ""^®' 
price  may  be  disclaimed  by  his  trustee  in  bankruptcy, 
and  will  be  extinguished  by  an  order  for  his  dis- 
charge {k) ;  and  in  either  of  these  cases  the  vendor  is 
discharged  from  his  obligation  to  convey,  to  the  per- 


(e)  AboTe,  p.  915,  and  n.  {b),  (A)  Stat.  53  &  54  Viot.  c.  71, 

(/)  Stat.  46  &  47  Vict.  o.  52,  b.   3  (12)  ;    above,    p.    478  and 

B.  56  (1,  2,  7)  ;   £e  Hooleyt  1899,  n.  (n). 

2Q.B.579;  Bee  above,  pp.  477—  («)  Stat.  46  &  47  Viot.  o.  62, 

480,  484,  486—488.  bb.  30,  37;  Bameit  v.  King,  1891, 

{0)  Stat.  46  &  47  Vict.  o.  62,  1  Ch.  4 ;  above,  p.  478. 

8.  56  (5) ;  above,  p.  487.  {k)  Above,  pp.  478,  484. 

w. — ^11.  17 
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formanoe  of  which  the  payment  of  the  price  is  a  con- 
dition precedent  (/).  But  the  vendor's  obligation  to 
convey  the  land  sold,  so  for  as  it  is  capable  of  being 
specifically  enforced  in  equity,  cannot,  as  a  rule,  be 
disclaimed  in  his  own  bankruptcy  (m),  and  is  not 
released  by  an  order  made  therein  for  his  discharge  (n). 


DiBcharge  of 
the  contraot 
by  perf omi« 
ance. 


A  contract  is  discharged    by  performance  of   the 
obligations  thereby  undertaken ;   and  each  particular 
obligation  of  the  contract  is  discharged  by  its  per- 
formance in  due  course.    Thus,  we  have  seen  that,  on 
a  sale  of  land,  when  the  vendor  has,  by  furnishing  the 
proper  abstract  and  producing  the  right  evidence  in 
support  of  it,  shown  a  good  title  according  to  the 
contract,  the  purchaser  is  bound  to  accept  the  title  {o). 
Discharge  on  And  when,  after  acceptance  of  the  title,  the  vendor  has 
completion,      ^^y  conveyed  the  land  sold  pursuant  to  the  contract, 
and  the  purchaser  has  paid  the  price,  the  parties  are,  as 
a  rule,  discharged  from  all  the  obligations  of  their 
contract  of  sale ;  for  nothing  else  remains  to  be  done 
on  either  side(;?).    But  the  completion  of  a  contract 
for  the  sale  of  land,  by  conveyance  and  payment  of  the 
eyeryotliga-   purchase   money,   does  not    necessarily  operate  as  a 
contract.         discharge  of  every  liability  arising  under  the  parties' 
agreement.     If  the  contract  contain  any  stipulation, 
which  is  collateral  to  the  main  duties  of  proving  title, 
conveyance  and  payment,  the  obligation  so  incurred  is 
not  discharged  by  the  performance   of  those   duties. 
Thus,  an  express  promise  contained  in  the  contract  to 
^^^^^neoM^***    compensate  for  errors  of  description  (g),  and  a  warranty 

for  eiiozs. 


Completion 
may  not 
disoharire 


Collateral 
stipulation. 


Express 


(t)  Aboye,  pp.  609,  610,  726. 
(m)  Above,  p.  479. 


(»)  Abore,  jb.  478 ;    Se  Ent, 
787.' 


1904,  2   K.  B.  769,   777,  781, 


{o)  Above,  pp.  29,  87, 129, 132, 
606, 610 ;  and  see  Sqper  v.  Arnold, 
37  Oh.  D.  96,  14  App.  Cas.  429, 
where  the  pnrdhaser,  through  his 


legal  adviser's  inadvertence,  ex- 
pressly accepted  a  tiUe  which  was 
bad  onthe  laoe  of  the  abstract. 
Of.  above,  pp.  144—146. 

(p)  Above,  pp.  609,  640,  671, 
676—678,  642,  729—732. 

{q)  Palmer  v.  Johnson,  13 
Q.  B.  D.  361 ;  above,  pp.  65, 
640,  639—643. 
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of  quality  (r),  remain  enforceable  after  the  sale  has  been  Wairanty  of 
completed.     So,  also,  a  collateral  agreement  that  the  o^u^^i^ 
purchaser,  his  heirs  and  assigns,  shall  observe  restrictions  agreement 
in  the  use  of  the  land  sold,  or  that  the  vendor  and  his  J^l  uM^of  ° 
successors  in  estate  shall  observe  restrictions  in  the  use  ^^^  <>'  ^  ^7 
of  other  land,  or  that  the  purchaser  shall  build  a  house  thereon, 
or  wall,  or  erect  a  fence  on  the  land  sold,  or  keep  an 
adjoining  road  in  repair  («),  is  not  discharged  by  con- 
veyance (t).    It  appears,  too,  that  where  there  has  been  BieacK  of  an 
a  breach,  before  completion,  of  some  obligation  implied  ^i^a^al 
by  law  in  the  contract  of  sale,  but  collateral  to  the  main  obligation, 
duties  thereby  undertaken,  the  liability  for  this  breach 
is  not  discharged  by  conveyance  of  the  land  sold  in 
exchange  for  payment  of  the  price.     Thus,  it  has  been 
held  that  the  purchaser  may  maintain  an  action  against 
the  vendor,  after  completion,  for  breacl^  of  the  vendor's  Breach  of 
implied  obligation  to  take  proper  care  of  the  land  sold  J^^q  ^*^ 
in  the  interval  between  the  date  of  the  contract  and  of  the  land 
that  of  completion  (u).    And  it  seems  that  the  same        ' 
principle  should  be  applicable  in  case  of  the  vendor's 
breach  of  his  implied  obligation  to  discharge  the  out-  or  to  discharge 
goings  up  to  the  day  fixed  for  completion  {x).    It  is  t^«°'»*fif«^»«- 
thought  that  an  obligation,  express  or  implied,  may  be 
said  to  be  collateral  to  the  main  duties  arising  under 
the  contract  when  it  is  of  such  a  nature  that  it  cannot 
reasonably  be  supposed  that  the  parties  intend  it  to 
be  extinguished  by  performance  of  those  duties  {y). 

Where  the  contract  contains  some  collateral  stipula-  Variation  or 

.,  I'l'T       ij  "I  •jj.T_»       _i.j  omiasion  of 

tion,  which  IS  directed  or  may  be  required  to  be  inserted  collateral 
in  the  deed  of  conveyance,  such  as  a  stipulation  restric-  ?**^^^^2. 

(r)  De    LassalU    v.    Gu'Mfordy  (m)  Clarke  v.   Ran.uz,  1S91,   2 

1901,    2    K.     B.     215;     above,  Q.  B.  466 ;  above,  pp.  44G,  430, 

pp.  640,  680,  686,  728,  732,  738,  n.  (o). 

n.  (m).  {x)  Above,  pp.  447,  454,  456, 

{s)  See  above,  pp.  427,  428.  and  n.  (o). 

(V)  Above,  pp.  428,  429,  671,  (y)  See  cases  cited  in  notes  (j), 

572,  and  cases  there  cited.  (r),  (if),  above. 

17(2) 
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be  inseried  in  tiye  of  the  use  of  the  land  sold  or  other  land(s),  and 
ance.  ^^  the  fltipulation  is  hy  mutual  mistake  modified  in  or 
omitted  from  the  conveyance,  the  party  injured  thereby 
is  entitled  in  equity  to  have  the  deed  of  conveyance 
rectified  accordingly  and  to  obtain  at  once  the  same 
relief,  in  the  way  of  injimction  or  otherwise,  as  if  the 
deed  had  duly  expressed  the  parties'  true  intention  {a). 
But  where  the  parties  have  by  agreement  subsequent  to 
the  contract  modified  their  original  intention,  and  the 
deed  of  conveyance  truly  expresses  their  intention  as  so 
modified,  there  is  no  case  for  rectification  {b) ;  and  since 
the  parties  have  expressed  their  true  intention  in  the 
deed,  it  is  no  objection  that  the  agreement  modifying 
their  original  intention  was  not  otherwise  put  into 
writing  (c).  If,  however,  other  persons  than  the  vendor 
and  purchaser  were  in  effect  parties  to  the  original 
contract,  so  that  the  vendor  and  purchaser  alone  have 
no  power  to  modify  its  provisions,  as  where  a  building 
estate  is  sold  in  lots  on  the  terms  that  all  purchasers 
shall  have  the  benefit  of  certain  restrictive  stipulations, 
then  the  vendor  and  any  single  purchaser  can  only  vary 
the  original  contract  as  between  themselves  and  their 
representatives  or  successors  in  estate,  and  remain  bound 
by  and  can  enforce  the  provisions  of  the  original  con- 
tract as  regards  all  the  other  parties  thereto  {d). 

Completion  Of  course,  completion  of  the  purchase  does  not  extin- 

^nt'of  ^I'   guish  the  contract  of  sale  where  it  takes  place,  by  the 

price.  parties'  arrangement,  without  payment  of  the  whole  or 

some  part  of  the  purchase  money.     In  that  case  the 

amount  unpaid  remains  owing  to  the  vendor  as  a  debt 

Vendor's  lien,  due  upon  the  contract  of  sale  {e) ;  and  the  vendor  has 

also  an  equitable  lien  on  the  land  sold  for  the  amount 

(z)  Above,  pp.  571,  572,  589.  {c)  See  aboye,  p.  912. 

(o)  Above,  pp.   697  sq.,   704,  {d)  Lowell  v.  Sateltell,  1903,  2 


720.  Ch.  212  ;  and  see  above,  p^  431. 

(b)  Above,  pp.  701—703,  716,  (e)  Consii 

717.  1  Beav.  66. 
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due,  with  interest  thereon  at  the  rate  of  4/.  per  cent, 
per  annum  (/).  This  lien  is  no  more  than  the  con- 
tinuance of  that  arising  in  equity  on  formation  of  the 
contract  of  sale  {g) ;  the  lien  being  allowed  to  remain  in 
equity  \mtil  payment,  notwithstanding  that  the  vendor 
h£U3  parted  with  the  legal  estate  by  conveyjmoe,  and 
that  in  the  deed  of  conveyance  the  whole  consideration 
money  is  expressed  to  have  been  paid  (/<).  The  vendor  Waiver  or 
may,  however,  waive  or  abandon  his  lien  for  the  unpaid  ofy^""™®**' 
purchase  money,  and  his  intention  to  do  so  may  be 
either  expressed  or  implied  from  the  circumstances  of 
the  case.  An  express  waiver  or  release  of  the  lien  Expreaa; 
presents  no  difficulty :  but  it  must  be  made  either  by 
deed  or  for  valuable  consideration;  for  a  gratuitous 
promise  or  assurance  of  waiver  or  abandonment  of  the 
lien  appears  to  be  of  no  avail,  if  not  given  under  seal  (t). 
Ab  the  benefit  of  the  lien  appears  to  be  assignable  by 
parol  only,  and  to  pass  by  an  assignment,  valid  in 
equity,  of  the  unpaid  purchase  money  (A;),  it  seems  that 
an  agreement  for  waiver  or  abandonment  of  the  lien 


(/)  Chapman  v.  Tanner^  1  Vem. 
267;  Follexfen  v.  Moore,  3  Atk. 
272;  Maekrethy. Si/minona,  15  Ves. 
329. 

(^)  Above,  p.  440,  and  n.  (m) ; 
Smith  y,  Hibbard,  2  Dick.  730  ; 
Topham  y.  Conatantine,  Taml.  135; 
Toft  y.  Stephenson  f  7  Hare,  1,  1 
De  G.  M.  &G.  28,  5  De  G.  M.  & 
G.  735.  The  first  and  last  of 
these  cases  illustrate  the  enforce- 
ment of  the  vendor's  lien,  where 
the  purchaser  has  been  let  into 
possession,  but  no  conveyance  has 
been  executed. 

{h)  A  receipt  fur  the  whole 
price  in  the  body  of  the  deed 
estopped  the  vendor  from  proving 
non-payment  at  common  law ; 
Maker  y.  Dewey,  1  B.  &  C.  704 ; 
Harding  v.  Ambler,  3  M.  &  W. 
279  ;  but  not  in  equity  ;  Coppin 
V.  Coppin,  2  P.  W.  291 ;  Wtlson 
V.  Keating,  28  L.  J.  Gh.  895; 
and  cases  cited  in  last  note  but 
one.  As  all  branches  of  the  High 


Court  now  have  equitable  juris- 
diction, such  estoppel  by  deed  at 
la  IV  has  practically  ceased  to  exist. 
An  endorsed  receipt  (see  above, 
p.  616  and  nn.  (p),  {q) )  worked 
no  estoppel  either  at  law  or  in 
equity ;  at  law  it  was  only  evi- 
dence for  a  jury,  and  might  be 
rebutted;  Lampon  v.  Corke,  6 
B.  &  A.  606,  611,  612. 

• 

(«)  Above,  pp.  3,  909 ;  Me  Ban- 
cock,  57  L.  J.  Gh.  793  ;  Edward* 
V.  Waltere,  1896,  2  Gh.  167,  168, 
172  ;  and  see  Wms.  Fers.  Prop. 
224,  n.  (q),  15th  ed. 

{k)  Dryden  v.  FrMt,  3  My.  & 
Gr.  670,  672—674.  The  assignee 
takes  subject  to  the  purchajser's 
right  to  have  the  estate  conveyed 
to  him  free  from  incumbrances, 
or  otherwise  as  specified  in  the 
contract,  and  to  all  prior  incum- 
brances created  by  the  vendor  on 
the  land  sold ;  Laeey  v.  Ingle,  2 
Ph.  413  ;  above,  p.  421,  n.  (e). 
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or  implied. 


need  not  be  put  into  writing,  if  made  for  valuable  con- 
sideration. Where  such  waiver  or  abandonment  is 
sought  to  be  implied,  the  onus  lies  on  those  who  deny 
the  existence  of  the  Ken,  which  arises  by  the  rule  of 
equity  in  the  absence  of  stipulation  to  the  contrary ; 
the  question  is  one  of  the  parties'  intention,  to  be  deter- 
mined by  the  documents  they  have  executed  and  the 
circumstances  of  the  case ;  and  the  test  is,  whether  they 
have  in  effect  agreed  that  the  vendor  shall  have  some 
other  security  or  mode  of  payment  in  substitution  for 
his  lien(/).  For  example,  the  vendor's  lien  is  not  in 
general  affected  by  the  fact  that  ho  has  accepted  the 
purchaser's  bill  of  exchange  or  promissory  note,  or 
taken  his  bond  for  payment  of  the  amount  due,  even 
though  such  payment  be  thereby  postponed  to  a  future 
day,  or  some  other  party  join  in  the  security  as  a 
surety  for  the  purchaser's  payment ;  for  these  are  only 
modes  of  payment  and  are  not  a  substitute  for  the 
lien  (m).  But  if  the  sale  were  made  on  the  terms  of 
the  purchaser's  giving  a  bond  for  a  certain  sum  to  be 
void  on  the  performance  of  a  partictdar  condition,  so 
that  the  giving  of  the  bond  and  not  the  payment  of 
the  sum  thereby  secured  was  the  consideration  for  the 
conveyance,  the  vendor  would  have  no  lien  («).  And 
an  intention  to  exclude  the  vendor's  lien  has  been 
implied  where  he  took  a  mortgage  of  the  land  sold  to 
secure  a  part  of  the  unpaid  purchase  money  (o),  where 
he  took  a  mortgage  on  part  of  the  land  to  secure  the 
whole  sum  remaining  unpaid  (jo),  where  payment  of 


(/)  Mackreth  y.  Symmons^  16 
Vee.  329,  340—350 ;  Winter  y. 
Anton,  3  Kuss.  488,  490—492; 
Parrott  v.  Sweetland,  3  My.  &  K. 
665  ;  Se  Albert,  ^c.  Co.,  L.  R.  11 
Eq.  164,  178,  179;  Re  Brentwood, 
&e.  Co.,  4  Ch.  D.  662 ;  2  Dart, 
V.  &  P.  829. 

{m)  Grant  y.  ITilU,  2  V.  &  B. 
306;    Winter  t.  Anton,  8  Rues. 


483 ;  CoUins  v.  GuUins,  31  Beav. 
347. 

(n)  Parrott  y.  Stceetlatul,  3  My. 
&  K.  655  ;  Dixon  v.  Oayfere,  1 
De  Q-.  &  J.  663;  and  see  Clarke  y, 
Royl^,  3  Sim.  499 ;  Re  Albert,  ^. 
Co.,  L.  R.  11  Eq.  164,  178,  179. 

(o)  Bondy.  Kent,  2  Vern.  281. 

{p\  Capper  y.  Spottittooode, 
Tami.  21. 
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the  purchase  money  was  to  be  secured  by  a  transfer  of 
stock  redeemable  on  payment  (q),  and  where  payment 
of  the  price  was  to  be  mode  partly  in  shares  of  a 
company  and  partly  out  of  moneys  to  be  received  by 
the  company  from  the  sale  of  shares  or  from  loans 
made  to  them  (r).  The  vendor  has  a  lien,  in  the 
absence  of  stipulation  to  the  contrary,  where  the  price 
is  payable  by  instalments  (s),  or  the  sale  is  made  in 
consideration  of  the  payment  of  an  annuiiy  {t) :  but  not 
if  the  parties'  intention  appear  to  be  that  there  shall  be 
no  such  lien  (u). 

Where  land  is  taken  by  agreement  or  compulsorily  Lien  on  land 
under  the  Lands  Glauses  Act,  1845  (a?),  the  vendor  has  the  Lands^ 
the  like  lien  as  in  the  case  of  an  ordinary  sale,  and  not  CianaeB  Act, 
only  for  the  price  of  the  land,  but  for  a&  compensation 
money  payable  to  him  (y). 

A  vendor's  lien  on  the  land  sold  for  unpaid  purchase  Vendor's  lien 
money  is  not  required  to  be  registered  by  the  Middlesex  Mj^dl^xor 
Registry  Acts;   nor  was  such  registration  necessary  Yorkshire, 
under  the  old  Yorkshire  Registry  Acts  (25).    But  by  the 
Yorkshire  Registries  Act,  1884  (a),  no  lien  on  any 
lands  in  Yorkshire  in  respect  of  any  unpaid  purchase 


(q)  Nairn  v.  Protcse,  6  Ves. 
752 ;  see  Maekreth  y.  Symmont^ 
15  Yes.  329,  348. 

(r)  E«  Brenttcood,  ^c.  Co.,  4 
Ch.  D.  562. 

(«)  Nives  V.  Nives,  15  Ch.  D. 
649. 

{t)  Tardiffe  v.  Scntghan,  cited 
1  Bro.  C.  C.  423;  Btiekland  v. 
Fvehnell,  13  Sim.  406,  412  ; 
Matthew  v.  Botcler^  6  Hare,  110 ; 
Dixon  V.  Qayfere,  1  De  G-.  &  J. 
655,  662. 

(w)  Maekreth  y.  Symmoni^  15 
Ves.  329,  350-354 ;  Buckiand  y. 
Pocknellf  Dixon  v.  Gayjere,  ubi 
sup. ;  Jersey  v.  Briton,  ^c.  Co., 
L.  R.  7Eq.  40  \ 


{x)  Stat.  8  &  9  Vict.  c.  18. 

(y)  TFalker  y.  Ware,  <^.  By, 
C4>.,  L.  R.  1  Eq.  195;  Winy  v. 
Tottenham,  ^c.  By.  Co.,  "L,  R.  3 
Ch.  740  ;  Allgood  v.  Merrybent, 
^c.  By.  Co.,  33  Ch.  D.  671 ;  see 
above,  p.  919.  Bat  the  lien  does 
not  extend  to  the  costs  of  an 
arbitration,  by  which  the  pur- 
chase money  has  been  ascer- 
tained ;  Ferrers  v.  Stafford,  ^e. 
By.  Co.,  L.  R.  13  Eq.  524. 

(z)  Kettlewell  y.  Watson,  26 
Ch.  D.  601,  607. 

(a)  Stat.  47  &  48  Vict.  c.  54, 
B.  7  ;  Battison  y.  Hobson,  1896,  2 
Ch.  403,  412;  above,  pp.  362  sq. 
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money  shall  have  anj  effect  or  priority  agaiiut  any 
assurance  for  yalnable  consideration  which  may  be 
registered  under  this  Act,  unless  and  untfl  a  memoran- 
dum of  such  lien  or  chai^  has  been  registered  in 
On  land  aooordance  with  the  Act    Where  a  sale  of  land  situate 

Mmpolmy  ^  ^  compuIsory  r^istration  district  is  to  be  com- 
^^Antkm  pleted  (b)  without  payment  of  the  whole  price,  the 
▼endor  must  take  care  to  have  his  vendor's  lien  entered 
on  the  r^^ister  as  an  incumbrance  prior  to  registra- 
tion (c) ;  for  if  this  be  not  done,  it  appears  that  the  lien 
will  be  extinguished  on  the  purchaser's  r^:iBtration  as 
proprietor  with  an  absolute  title.  The  lien  will,  how- 
eyer,  remain  unaffected  by  registration  of  the  title, 
if  the  purchaser  be  registered  as  proprietor  with  a 
possessory  title  only,  or  with  a  qualified  title  excepting 
the  vendor's  lien,  or  (in  the  case  of  a  sale  of  leaseholds) 
with  a  good  leasehold  title  (d).  But  as  all  such  titles 
may  be  subsequently  turned  into  an  absolute  title  (^), 
the  only  safe  course  is  to  register  the  vendor's  lien  in 
all  cases. 

Apiiist  The  vendor's  lien,  like  other  equitable  interests  (/), 

Te^r^Uen  ^  enforceable,  as  a  rule,  against  all  persons  who  claim 
u  enforceable,  imder  the  purchaser's  estate  in  the  land  sold,  either  for 
a  legal  estate  or  interest  by  operation  of  law,  by 
gratuitous  assignment,  or  as  purchasers  for  value  with 
notice  of  the  lien,  or  for  an  equitable  estate  or  in- 
terest {g) ;  but  not  against  any  person  who  has  acquired 
a  legal  estate  or  interest  in  the  land  sold  in  good  faith 
as  purchaser  for  value  without  notice  of  the  lien  (//). 

{b)  Aboye,  pp.  369  »q.  (e)  See  Land  Transfer  Rules, 

(e)  See  Land  Transfer  Rules,  ^^?5^ ^kC}^'         .a^ 

1903.  No..  7.  8,  46,  176-181.  (f)  i^^^,^,.*^:^;,^.   15 

{d)  Stat.  38  &  39  Vict.  c.  87,  Ves.  329,  337,  349 ;  Care  y.  Cave, 

SR.  7—9,  13,  29—35,  38  ;   Land  15  Gh.  D.  639,  646—649  ;  Ketth^ 

Transfer  Rules,  1903,  rr.  52—57,  well  t.   WaUon^  26  Ch.  D.  501, 

140—143  ;  Wms.  Real  Fkop.  626  608. 

Bq.^  19th  ed.  (A)  Smith  y.  EvattB^  28  Beay.  59. 
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But  if  the  yendor  execute  a  eonvejanoe  oontaining  a  Where  the 
statement  of  payment  and  receipt  of  the  whole  purchase  p^"  it^inlhe 
money,  and  allow  the  purchaser  to  have  the  custody  of  P"chaser*8 
this  deed  and  the  other  title  deeds  without  obtaining  dispose 
payment  of  the  price,  he  has  put  it  in  the  purchaser's  l^i^^  ^' 
power  to  deal  with  the  land  as  his  own ;  and  it  has 
been  held  on  this  ground  that  a  vendor,  who  so  acted, 
had  an  inferior  claim  on  the  land  to  an  equitable 
mortgagee  from  the  purchaser  by  deposit  of  the  title 
deeds ;  for  the  mortgagee  was  entitled  to  rely  on  the 
statement  of  payment  of  the  whole  price,  and  the  pur- 
chaser was  estopped,  as  against  him,  from  asserting  the 
untruth  of  the  representation  so  made  (/).     So,  where 
a  vendor  joined  with  the  purchaser  in  executing  a 
mortgage  of  the  land  sold  (A;),  and  where  he  executed 
a  conveyance  for  the  express  purpose  of  enabling  the 
purchaser  to  raise  money  by  mortgage  (/),  it  was  held 
that  he  could  not  assert  any  lien  for  unpaid  purchase 
money  against  the  mortgagee.    And  where,  under  the 
old  Yorkshire  Registry  Acts(w),  vendors  of  land  in 
Yorkshire  had  executed  a  conveyance  and  allowed  it  to 
be  registered  with  the  object  of  enabling  the  purchaser 
to  re-sell  the  land  in  lots,  and  the  conduct  of  their 
solicitor,  to  whom  they  left  everything,  was  such  as  to 
induce  sub-purchasers  to  believe  that  the  purchaser  had 
full  power  to  deal  with  the  land,  it  was  held  thnt  they 
could  not  assert  their  lien  for  unpaid  purchase  money 
as  against  sub-purchasers  taking  an  equitable  estate  in 
the  land  without  notice  of  the  vendors'  intention  to 
insist  on  their  lien  (n). 

If  the  vendor  execute  a  conveyance  to  the  purchaser  Vendor 
without  receiving  payment  of  the  whole  price,  he  has  !^f!^™ 


oonveyanoe 


(i)  Biee  v.  £iee,  2  Drew.  73,  6M,  10  Price,  109. 

86;  Himfner  v.    Webiter,  1902,  2  {fi  Smith  y,  i:van8,2B  Boay,  69, 

Ch.  163,  173, 174;  above,  pp.  616,  (m)  Above,  pp.  362, n.  (r),  927. 

n.  (v),  655,  847.  («)  Kettlewell   v.     WaUon,    26 

(k)  Cood  V.   Pollard,   9   Price,  Ch.  D.  601. 
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lien  on  the 
title  deeds. 


without  pay-  no  lien  at  common  law  authorising  In'm  to  retain 
common  law  possession  of  the  title  deeds,(o).  It  appears,  however, 
that  his  equitable  lien  on  the  land  sold  gives  him  the 
right  to  keep  the  title  deeds  imtil  payment  {p).  As 
we  have  seen  (^),  the  vendor  is  entitled  to  retain 
possession  and  defer  conveyance  of  the  land  sold  until 
payment  of  the  whole  price ;  and  if  he  propose  to 
make  conveyance  on  payment  of  part  only,  he  should, 
before  parting  with  his  estate  in  the  land  sold,  make 
such  stipulation  as  he  desires  concerning  the  custody  of 
the  title  deeds,  including  the  conveyance  itself,  pending 
full  payment.  And  he  should  not  forget  that,  if  before 
the  price  is  paid  he  allow  the  purchaser  to  have 
possession  of  the  title  deeds,  including  a  conveyance 
from  himself  containing  a  receipt  for  the  purchase 
money  in  full,  he  puts  it  in  the  purchaser's  power  to 
create,  not  only  legal  estates  or  interests,  but  also 
equitable  charges,  which  wiU  exclude  or  have  priority 
over  his  vendor's  lien  (r).  On  the  other  hand,  if  the 
unpaid  vendor  retain  all  the  title  deeds  in  his  own 
possession,  a  subsequent  purchaser  or  mortgagee  from 
the  purchaser  will  be  affected  with  notice  of  the  lien, 
if  he  omit  to  make  inquiry  for  the  deeds,  and  so  will 
be  postponed  to  the  vendor's  claim,  notwithstanding 
that  he  have  acquired  the  legal  estate  («). 

How  the  lien       The  vendor's  lien  for  unpaid  purchase  money,  after 
laenioroeaDie.  execution  of  a  conveyance  to  the  purchaser,  does  not 


(o)  Goods  y.  Burton,  1  Ex.  189 ; 
Bee  aboye,  p.  602. 

(p)  Lryden  y.  Frost,  3  My.  & 
Cr.  670,  672,  673.  This  autho- 
rity Beems  to  haye  escaped  the 
notice  of  the  editors  of  Dart, 
V.  &  P.  6th  ed.  (see  p.  826),  or 
they  would  hardly  haye  altered 
the  statement  in  2  Dart,  V.  &  P. 
731,  5th  ed.  It  appears,  indeed, 
to  haye  been  oyerlooked  by  Dart 
himself,  and  Sugden  too ;  see  Sug. 
V.  &  P.  434,  666. 

{q)  Aboye,  pp.  609,  610. 


(r)  Aboye,  p.  929. 

(»)  Worthinffion  y.  Morgan,  16 
Sim.  647  ;  Oliver  y.  ffinton,  1899, 
2  Ch.  264.  But  if  he  make 
inquiry  for  the  deeds  and  receiye 
a  reasonable  excuse  for  their 
non-production,  he  will  not  be 
affected  with  notice  of  the  Hen  ; 
Hetcitt  y.  Zoosemore,  9  Hare,  449 ; 
and  see  Hunt  y.  Elmes,  2  De  G-. 
F.  &  J.  678 ;  Eateliffe  v.  Barnard, 
L.  B.  6  Ch.  662;  Manners  y. 
Mew,  29  Ch.  D.  726,  733. 
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entitle  him  to  resume  possession  of  the  land  sold  {t)^ 
nor  does  it  authorise  him  to  sell  the  land  so  charged  (u). 
His  only  remedy  to  enforce  the  lien  appears  to  he  to 
apply  to  the  Court,  under  its  equitahle  jurisdiction,  for 
a  declaration  of  charge  and  an  order  for  sale  to  raise 
the  amount  due  {x).  If,  however,  the  order  for  sale 
prove  inefEectual,  the  property  being  unsaleable  at  any 
adequate  price,  the  Court  may  then  make  an  order 
directing  the  vendor  to  be  again  let  into  possession 
thereof  (y). 


If  one  advance  money  in  payment  for  land,  which  Subrogation 
another  is  under  contract  to  buy,  he  is  entitled  by  ^  of  pOTson 
subrogation  to  the  same  lien  which  the  vendor  would  advancing 
have  had  if  the  price  had  remained  unpaid  (25).     Thus,  moneyT 
where  an  undischarged  bankrupt  bought  land,  and  his 
solicitor  paid  part  of  the  purchase  money  for  him,  it 
was  held  that  the  solicitor  should  have  a  lien  for  the 
amount  so  paid,  in  priority  to  the  claims  of  the  trustee 
and  creditors  in  the  bankruptcy  (a). 

Where  a  conveyance  has  been  executed  without  pay-  Where  the 
ment  of  the  whole  price,  the  purchaser  is  entitled  in  ^^^J^n^ 
equity  to  set  o£E  against  the  unpaid  purchase  money  discovered 

j»  jjT_T_»»j.'LJi»'L  after  convey- 

any  sums  of  money  expended  by  him  m  the  discharge  anoe  may  be 

of  incumbrances  subsequently  discovered,  which  were  Bet  off  against 

^  "^                                                       nnpaid  par- 

chaae  money. 

{t)  Munns  v.  Itle  of  Wight  Sy.  414,  n.  (p);  Maekreth  v.  Symmofu, 

Co.,  L.  R.  5  Ch.  414,  416,  419;  16VeB.329;  EecUsiastieal  Commra, 

WilliafM  V.  Aylesbury,   ^.   Ity,  v.  Pinmy,  1899,  2  Ch.  729,  1900, 

Co.,  28  L.  T.  N.  S.  647,  21  W.  R.  2  Ch.  736,  Seton  on  Judgments, 

819  ;    AOffOod  v.   Merrybent,  ^c.  2290,  2291,  6th  ed. 

By.  Co.,  33  Ch.  D.  671,  574.    As  (y)  Allgood   v.   MerrybmL   ^e. 

in  the  case  of  a  sale  of  goods,  the  j?y.  Oo.^  33  Ch.  D.  671. 

vendor,  after  conveyance  of  the  ^  ^                        ,        «. 

property,  is  not  entitled  to  rescind  W  ^«'^  ▼•  Smith,  1 1  Sim.  410, 

the  contract  for  the  purchaser's  ^27 ;  BroekUtby  v.  Temperance,  ^. 

failure  to  pay  the  price;  Benjamin  Soey.,  \S96,  A.  C.  173,  182,  186  ; 

on  Sale,  622,  2nd  ed.  Thurston  v.  Nottingham,  ^e.  Bdg. 

(«)  Above,    p.    44  ;    and    see  ^^n  1^02,  1  Ch.  1,  1903,  A.  C. 

A.'G,  V.  Sittinghoume,  ^.    By,  6 ;  above,  p.  800. 

Co.,  L.  R.  1  Eq.  636.  (a)  Bird  v.   Fhilpott,   1900,   1 

{x)  Above,  pp.  44,  and  n.  (b),  Ch.  822. 
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created  by  the  vendor  himself  or  comprehended  in  the 
vendor's  covenants  for  title  (b).  And  the  purchaser  is 
of  course  entitled  to  assert  the  same  right  as  against 
any  assignee  of  the  unpaid  purchase  money  (o),  unless, 
in  view  of  the  assignment  of  the  debt,  the  assignee  had 
made  inquiry  of  him  as  to  the  state  of  account  between 
him  and  the  vendor,  and  had  received  in  answer  an 
admission  that  the  whole  amount  was  owing  [d).  But 
if  any  incumbrance  discovered  subsequently  to  the 
conveyance  were  created  under  title  paramount  to  the 
vendor's,  and  were  not  within  the  guarantee  provided 
by  his  covenants  for  title  (e),  it  appears  that  the  pur- 
chaser has  no  right  to  withhold  payment  of  any  part  of 
the  purchase  money  on  that  account  (/},  unless  the  sale 
were  induced  by  the  vendor's  fraudulent  misrepresen- 
tation as  to  his  title  or  otherwise  (jj). 


KemedieB 
remaimng 
open  after 
oonveyance. 


Here  it  may  be  convenient  to  state  shortly  what 
remedies  remain  open  to  the  parties  to  a  sale  of  land 
after  completion  of  the  contract  by  conveyance.  These 
are  (1)  an  action  to  enforce  any  obligation  which  arises 
out  of  or  is  collateral  to  the  contract  and  is  not 
extinguished  by  the  conveyance  of  the  land  (^),  as  to 
recover  any  impaid  purchase  money  or  to  euforce  the 
vendor's  lien  in  respect  thereof  (/),  for  breach  of  a 
collateral  stipulation  contained  in  the  contract  (A:),  or 
for  breach  of  a  collateral  warranty  (/) ;  (2)  an  action  to 
rescind  the  contract  for  fraudulent  misrepresentation  (/;?), 


(&)  Maynard^s  eate,  2  Freem.  1 ; 
Tourviile  v.  JVawA,  3  P.  W.  306  ; 
Sng.  V.  &  P.  662 ;  2  Dart,  V.  &  P. 
906,  906. 

(c)  Above,  p.  676. 
(rf)  AboTe,    p.   437 ;   2  Dart, 
V.  &  P.  906. 

(e)  Above,  p.  671. 

(/)  Consider  Maynard't  ease, 
2  Freem.  1 ;  ArKm,^  ib.  106 ; 
Thomat  v.   Fotcell,  2  Cox,  394; 


Wakeman  y.  Mutland,  3  Vee.  233, 
235 ;  contra.  Anon,,  2  Ch.  Ca.  19 ; 
but  this  is  not  law ;  Sag.  V.  &  P. 
661,  652. 

is)  Above,  pp.  677,  678,  723, 
728. 

(A)  Above,  pp.  922—924. 

(i)  Above,  pp.  924,  930. 

(k)  Above,  pp.  b5,  640,  922. 

(0  Above,  pp.  640,  728,  732, 
738,  n.  (ft),  922,  923. 

(m)  Above,  pp.  723,  72S,  752. 


OP  THE  DISCHARGE  OF  THE  CONTRACT.  933 

duress  or  undue  influence  (n),  or  on  the  ground  of 
relative  equitable  disability  (o) :  but  not  for  innocent 
misrepresentation  (p)  ;  {6)  an  action  of  deceit  for 
fraudulent  misrepresentation  {q)^  or  an  action  to 
recover  damages  for  duress  amounting  to  a  tort  (r) ; 

(4)  an  action  for  rectification  of  the  conveyance  («) ; 

(5)  an  action  to  enforce  any  covenant  contained  in  the 
deed  of  conveyance,  as  upon  covenants  for  title  (t)  or  to 
enforce  restrictive  covenants  (w),  or  a  covenant  to  build, 
repair,  or  the  like  {x) ;  (6)  an  action  to  enforce  any 
covenant  or  agreement  running  with  the  land  sold  at 
law  or  in  equity,  as  covenants  for  title  entered  into  by 
the  vendor's  predecessor  in  estate  (y),  or  restrictive 
covenants  made  with  the  vendor  or  any  of  his  prede- 
cessors in  title  (z) ;  (7)  an  action  foimded  on  the  legal 
incapacity  of  a  party  to  the  sale,  as  by  an  infant 
vendor  (a)  or  a  corporation  disabled  from  selling  its 
land  (6),  to  recover  the  land  sold ;  and  (8)  an  action  to 
rescind  the  contract,  if  made  under  a  common  mistake 
of  fact  (W). 

§  2. — 0/ Breach  of  the  Contract  and  Discharge  therefrom 

after  Breach, 

A  breach  of  the  contract  is  committed  when  one  of  Breach  of  the 
the  parties  fails  to  perform  some  obligation  imposed  on  ^'^*™®*- 
him  by  the  agreement  at  the  time  when  it  ought  to  be 
performed  (c).     The  obligations  undertaken  on  a  sale 
of  land  have  been  already  enumerated  (d) ;  they  consist 
mainly  in  the  vendor's  duty  to  show  a  good  title  and 

(»)  Above,  p.  766.  {x\  See  above,  p.  427. 

(o)  Above,  pp.  874  sq,  {y)  Sug.  V.  &  r.  661 ;  above, 

(p)  Above,  pp.  540,  677,  678,  pp.  582—684. 

642,   730,  732;   Seddon  y.  North  (2)  Above,  pp.  426  f^.,  430,  431. 

Eastern  Salt  Co,^  Ld.,  1905,  1  Oh.  la)  Above,  p.  798. 

326.  \b)  Above,  pp.  865  sq, 

(q)   Above,  pp.  723,  729,  730,  {bb)  Above,  p.  695. 

733,  739.  U)  Consider  Noble  v.  Edwardet, 

(r)  Above,  p.  769.  6  Ch.  D.  378  ;  Patriek  v.  Miltiei', 

{s)  Above,  pp.  664,  665,  668,  2  C.  P.  D.  342 ;  Havre  v.  Smith, 

674,  688,  703,  704,  719,  720.  27  Ch.  D.  89,  103,  104  ;    PoweU 

(0  Above,  pp.  640,  668,  671.  v.  Marshall,  1899,  1  Q.  B.  710. 

(u)  Above,  pp.  426  sq.,  689.  (cC)  Above,  p.  27. 
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convey  the  land  sold  and  the  purchaser's  to  pay  the 

Time  when      price.     With  respect  to  the  time  for  performance  of 

k  broken**^     these  obligations,  we  have  seen  that  the  general  rule  is 

that  any  act  necessary  to  be  done  by  either  party  in 

order  to  carry  out  the  contract  m\ist  be  done  within  a 

reasonable  time  (e) ;  and  that,  although  a  day  be  fixed 

for  completion  of  the  contract,  time  is  not  in  general 

of  the  essence  of  the  contract  either  in  equity  or,  since 

the    Judicature    Acts,   at  law(/).     It  follows  that, 

except  where  time  is  of  the  essence  of  the  stipulation  {g), 

a  breach  of  contract  is  only  committed  in  the  case  of 

unreasonable  delay  in  the  performance  of  any  act  agreed 

At  what  time  to  be  done  {h).    For  example,  where  time  is  not  essen- 

complete  a       tial,  a  party  failing  to  complete  a  sale  of  land  on  the 

ThT^j(^i  "  ^^y  fixed  therefor  by  the  agreement  does  not  then 

contract.         commit  a  breach  of  contract  either  in  equity  or  at 

law  (i) ;   it  is  only  on  failure  to  complete  within  a 

reasonable  time   after  that  day  that  the  contract  is 

Senriooof^      broken  (^•).      The  result  is  that,   where  either  parly 

notice  makiDflr         iii*  i»*i*  m      o  ^i  t 

time  essential,  makes  delay  m  performmg  his  part  of  the  agreement, 
the  most  prudent  course  for  the  other  is  to  serve  a 
notice  upon  him  making  time  of  the  essence  of  the 
contract,  but  taking  care  to  allow  him  a  reasonable 
time,  from  the  date  of  service  of  the  notice,  within 
which  to  accomplish  the  acts  he  has  delayed  to  per- 
form (/).  If  after  service  of  such  a  notice  the  party 
in  default  fail  to  do  the  required  act  within  the  time  so 
limited,  the  other  party  will  be  then  entitled  to  treat 
the  contract  as  broken  (m). 


(e)  AboTC,  p.  40.  Cornwall  y.  Retuon,  1900,  2  Ch. 

(/)  Aboye,  pp.  47—49,  606—  298. 

^°?\    A^                 ..    i:,     c^n  (0  PaMr*  y.  lft7fl^T,  2  C.  P.  D. 

(y)  Above,  pp.  49,  61,  606—  342: 

^  W  Cor^derMackreay.Marlar,  Af'^f'/^'  ^"'»'*'  ^^  Ch.  D. 

1  Cox,  259 ;   Lloyd  v.  Colleit,  4  ^^'  J"***  ^"*' 


Bro.  C.  C.  469,  4  Ves.  690,  n. 
Venn  v.  CaiUll,  27  L.  T.  469 
Howe  V.  SmUhj  27  Ch.  D.  89 


(/)  Above,  pp.  40,  603. 

(m)  Above,  p.  40,  and  cases 
there  cited. 
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The  effect  of  a  breach  of  contract  is  in  every  case  to  Effect  of 
give  rise  to  a  right  of  action  for  debt  or  damages  against  cootraot. 
the  party  who  commits  it,  at  suit  of  the  other  party  to  the 
agreement :  but  the  breach  may  or  may  not  operate  to 
discharge  the  other  from  his  obligation  under  the  con- 
tract, and  to  give  him  the  option  of  rescinding  or 
enforcing  the  contract.  This  arises  from  the  fact  that, 
according  to  English  law,  the  duty  created  by  a  con- 
tract is  not  an  entire  and  indivisible  thing,  but  may 
consist  of  various  separate  obligations  undertaken  by 
one  party ;  and  the  performance  of  any  of  these  obliga- 
tions may  or  may  not  be  a  condition  precedent  to  his 
enforcing  the  other  party's  liability  (n).  If  the  obliga- 
tion broken  be  such  that  its  performance  by  the 
defaulting  party  was  not  essential  to  his  enforcing  the 
contract  himself,  the  other  party  is  not  released  from 
his  own  duty  under  the  contract,  and  has  merely  a 
right  of  action  for  the  breach.  Thus,  where  a  sale  of  CornuaU  v. 
land  was  made  for  a  price  payable  by  several  small 
instalments,  and  the  purchaser  made  default  in  paying 
the  last  instalment,  it  was  considered  that  the  vendor 
was  entitled  only  to  sue  for  the  amount  due  and  not  to 
rescind  the  contract  of  sale(o).  And,  as  we  have 
seen  (p),  the  breach  of  a  pure  warranty,  not  amounting 
to  a  condition,  does  not  give  rise  to  a  right  to  avoid  a 
sale.  Breach  of  an  obligation  of  this  kind  is  no  bar  to 
the  enforcement  of  the  rest  of  the  contract  by  the  party 
in  default,  so  long  as  he  offer  to  perform  the  stipulation 
broken  when  insisting  on  the  other's  liability  (q).  But 
if  the  performance  of  the  obligation  broken  be  a  con- 
dition precedent  to  the  liability  of  the  party  who  is 
not  in  default,  the  breach  discharges  him  from  his  own 

(ft)  AbovOi  pp.  725 — 728.  sup. ;  and  consider  the  eqnitable 

standing  that  a  stipulation  as  to 
[Pi  Above,  pp.  724,  72o.  time  were  broken ;  above,  pp.  47 

{q)    Cornwall  y.    SMson,   ubi      —49, 606--608. 
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obligation  of  the  oontraot,  and  gives  him  the  right,  at 
his  election,  to  rescind  the  contract  or  to  sue  upon  it 
for  the  breach. 

Diaohargeof  This  proposition  is  occasionally  summarized  as  the 
br^chT^  ^  discharge  of  the  contract  by  breach ;  a  term  which  is 
not  perfectly  accurate  and  may  mislead  a  student  of 
law.  The  contract  is  not  extinguished  by  the  breach ; 
for  no  one  may  discharge  himself  from  his  contract  by 
breaking  it ;  and  the  other  party  may  enforce  the  con- 
tract after  the  breach.  The  true  sense  of  the  expression 
is  that  one  party  to  a  contract  may  be  discharged  from 
his  obligation  thereunder  by  the  other  party's  breach  of 
the  contract.  This  doctrine  has  been  already  men- 
tioned (r) ;  and  it  comes  into  operation  where  the  parties' 
intention,  to  be  gathered  from  the  terms  of  the  whole 
contract,  is  that  the  performance  by  one  of  them  of  his 
part  of  the  contract,  or  of  some  particular  stipulation 
contained  therein,  shall  be  a  condition  precedent  to  the 
other  party's  liability  under  the  agreement  (s).  In  that 
case,  the  breach  by  the  one  of  his  duty  under  the  con- 
tract or  stipulation  discharges  the  other  from  the  obli- 
gation of  performing  his  part  of  the  contract ;  and  the 
other  will  be  immediately  entitled  at  his  election  either 
to  rescind  the  contract  and  sue  for  the  return  of  any 
money  paid  or  property  transferred  by  him  thereimder, 
or  else  to  affirm  the  contract  and  sue  for  damages  for 
the  breach  (/).  If,  however,  he  choose  to  affirm  the 
contract  and  the  performance  of  his  own  duty  there- 
under were  a  condition  precedent  to  the  defaulting 
party's  liability,  then  he  must  show  that  he  has  (so  far 
as  possible)  performed,  or  otherwise  has  offered  to  per- 

M  Above,  p.  725.  (0  ^^^^  v.  Macferlan,  2  Burr. 

^'             ^              ^  1006,  1010  sq. ;  Seaward  v.  JTtl- 

(»)  Hotham  V.  Sast  India  Co.,  lock,  6  East,  198,  202 ;   Flight  v. 

1  T.  R.  638,  645 ;  Bettini  v.  Gye,  Booth,  1  Bing.  N.  0.  370,  376, 

1  Q.  B.  D.  183,  186,  187;  above,  376;   Michael  v.  Mart,    1902,   1 

pp.  726  and  n.  («),  936.  k.  B.  482,  490 ;  above,  p.  726. 
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form  his  own  part  of  his  agreement  in  order  to  reeover 

damages  for  the  other's  breach  (u).     Thus,  on  a  sale  of 

land,  the  performance  by  the  vendor  of  his  obligation 

to  show  a  good  title  is  a  condition  precedent  to  the 

purchaser's  liability  under  the  contract  (.r) ;  and  if  this 

duty  be  not  discharged,  the  purchaser  may  at  once, 

without  waiting  for  the  day  fixed  for  completion,  insist 

upon  the  breach  and  either  rescind  the  contract  or  treat 

it  as  broken  accordingly  (y).     So,  also,  the  fulfilment  of  Breach  of 

a  warranty  of  quality  or  any  similar  warranty  or  repre-  ^^^  ^ 

sentation  by  the  vendor  which  has  induced  the  sale  is,  Bimiiar  repre- 

in  general,  a  condition  precedent  to  the  purchaser's 

liability  to  carry  out  the  contract ;  and  a  breach  thereof 

entitles  him  to  rescind  (s),  or  if  the  stipulation  broken 

be  a  part  of  the  contract  (a),  to  claim  damages  for  the 

vendor's  non-performance  of   the  agreement.    And  as  Breach  of  the 

we  have  seen  (A),  when  the  title  has  been  accepted,  the  oonv^or  pay 

stipulations  requiring  the  vendor  to  convey  the  land  the  price. 

sold  and  the  purchaser  to  pay  the  price  are  dependent 

on  each  other ;  the  performance  of  each  is  a  condition 

precedent  to  liability  under  the  other;  and  if  the  vendor 

refuse  to  convey  (c),  or  the  purchaser  fail  to  pay  {(I),  the 

other  party  is  discharged  from  his  own  obligation  under 

the  contract,  and  may  either  rescind  the  agreement  for 

sale  or  sue  for  damages  thereunder.     But  if  the  pur- 


(tf)  Olazebrook  ▼.  WoodroWy  8 
T.  R.  366  ;  Poole  v.  Extt,  6  M.  & 
W.  836 ;  Laird  v.  Pirn,  7  M.  & 
W.  474  ;  above,  p.  726. 

ix)  Above,  p.  27,  n.  (ft). 

\y)  Hoggart  v.  Scott^  1  Rubs.  & 
My.  293.  295  ;  We»ton  v.  Savage, 
10  Ch.  D.  736  ;  Brewer  v.  Broad- 
wood,  22  Ch.  D.  105,  109  ;  Lee  y. 
Soatnea,  36  W.  R.  884  ;  above, 
pp.  133—136,  148,  149,  162;  and 
Hee  above,  pp.  634—640,  679, 
680,  88  to  a  breach  of  coDtract 
occuiring  by  reason  of  a  deficiency 
in  quantity  of  the  land  or  estate 
promised  to  be  conveyed. 

(e)  Above,  pp.  681,  683,  686, 

W. — II. 


724—728,  731,  732,  736,  738; 
and  see  Ellinger  v.  Mutualy  fe, 
Co.,  1905,  1  K.  B.  31. 

(a)  Above,  pp.  724—728,  731. 

(b)  Above,  pp.  609,  610,  726. 

{e^Engel  v.  Fiteh,  L.  R.  3 
Q.  B.  314,  4Q.  B.  669;  Bainy, 
Fothergill,  L.  R.  7  H.  L.  206, 
209  ;  Day  v.  Singleton,  1899,  2 
Ch.  320,  329,  333,  334  ;  and  see 
Joiies  v.  Gardiner,  1902,  1  Ch. 
191,  196. 

{d)  Toole  V.  Bill,  6  M.  &  W. 
836 ;  Laird  v.  Fim,  7  M.  &  W. 
474  ;  Soper  v.  Arnold,  37  Ch.  D. 
96,  14  App.  Cas.  429. 
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chaser  fail  to  pay  the  price,  the  vendor  affirming  the 
contract  cannot  recover  damages  thereunder  without 
proving  that  he  has  shown  a  good  title  and  has  offered 
to  convey  the  land  (e).  So  if  the  vendor  should  refuse 
to  convey,  the  purchaser  claiming  damages  for  breach 
of  the  contract  must  show  that  he  has  tendered  a  con- 
veyance and  offered  to  pay  the  purchase  money  (/). 

Breach  of  A  breach  of  contract  may  be  committed,  not  only  by 

ren^iation  ^^^  failure  to  perform  some  obligation  under  the  oon- 
■of  perform-  tract  at  the  time  when  it  ought  to  be  fulfilled,  but  also 
by  the  renunciation  of  performance  of  the  contract; 
and  this  may  occur  in  two  ways.  If  either  party  abso- 
lutely refuse,  or  if  by  his  own  act  he  moke  it  impossible 
for  him  to  carry  out  his  part  of  the  agreement,  the 
other  is  entitled  at  his  election  either  to  treat  such 
renunciation  of  performance  as  a  breach  of  contract, 
and  at  once  to  rescind  or  sue  upon  the  contract  accord- 
ingly, or  else  to  treat  the  agreement  as  still  subsisting, 
wait  till  the  time  is  gone  by  for  the  renouncing  party 
to  perform  the  acts  promised,  and  then  sue  him  for  the 
breach  occasioned  by  such  non-performance  {g).  If  the 
injured  party  adopt  the  former  alternative,  he  will  be 
entirely  discharged  from  his  own  obligation  under  the 
contract ;  so  much  so,  that  if  he  choose  to  treat  the 
renunciation  as  a  breach  and  to  sue  at  once  for 
damages  in  affirmance  of  the  contract,  he  will  not  be 
bound  to  prove  the  performance  of,  or  any  offer  to 
perform,  his  own  part  of  the  agreement,  but  may 
recover  if  the  other  party's  conduct  alone  prevented 

(e)  Noble  V.  Edwardei,  5  Ch.  D.  _  iff)  Soehster  v.  Delatour,  2  E.  & 

878,  393 ;  above,  pp.  726,  n.  (x),  ?•  ^^8  ;  i)tf^jr»ar^  v.  -Horrfiii^, 

936  ;  see  also  FbJll  t.  Marshall,  8  Ex.  822   824  ;  Froit  v.  Kmght, 

1899,  1  a  B.  710;  above,  p.  481.  ^^^.^J,,^;  ^]]^  ^^^^-j,- - 

(/)    See    previous   note,    and  y.  Hart,  1902,  1  K.  B.  482 ;  see 

Bennett  v.  Stone,  1902,  1  Ch.  226,  also  Ogdena,  Ld.  v.  Nehon,  1903, 

236,  1903,  1  Ch.  609,  617,  623,  2  K.  B.  287,  1904,  2  K.  B.  410, 

627.  1906,  A.  C.  109. 
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him  from  performing  it  (h).  If,  on  the  other  hand,  he 
elect  not  to  treat  the  renunciation  as  an  immediate 
breach,  but  to  keep  the  contract  open  till  the  time 
arrives  for  its  performance,  the  agreement  remains 
subsisting  in  the  interval  for  the  benefit  and  at  the  risk 
of  both  parties  equally ;  and  if  the  injured  party  wait 
to  sue  upon  the  breach  occasioned  by  the  ultimate  non- 
performance of  the  agreement,  he  must  perform  or  offer 
to  perform  all  stipulations  in  the  contract,  whereof 
performance  is  a  condition  precedent  to  the  other's 
liability  (t).  Besides  which,  if  he  keep  the  contract 
alive,  the  other  party  will  be  in  the  same  position  as  if 
he  had  never  renounced  performance,  and  may  avail 
himself  of  any  defence  to  an  action  for  the  breach 
occasioned  by  his  ultimate  non-performance  of  his 
contractual  obligations  in  the  same  manner  as  if  he  had 
aU  along  been  ready  and  willing  to  perform  them  {k). 
Thus,  if  the  contract  were  to  be  performed  only  in  case 
of  the  fulfilment  of  some  condition,  so  that  it  might  be 
discharged  for  impossibility  of  performance  (/),  and 
after  a  renunciation,  not  chosen  to  be  accepted  as  a 
breach  of  contract,  but  before  the  time  for  carrying  out 
the  renouncing  party's  obligations,  the  conditions  were 
by  some  extraneous  cause  rendered  impossible  of  fulfil- 
ment, the  renouncing  party  would  be  excused,  equally 
with  the  other,  from  any  further  performance  of  the 
contract.  So  if  by  some  event  occurring  during  the 
same  interval  the  completion  of  the  contract  were 
rendered  illegal  (w),  the  renouncing  party  would  be 
entitled  to  take  advantage  of  that  defence  (n).  Eenun- 
ciation  of  performance  of  a  contract  may  be  made  by 
words  or  conduct,  but  in  either  case  the  words  or  acts 
relied  on  must  amount  to  an  absolute  and  unqualified 

{h)  Cort  V.  Ambergate,  ^c.  Ey.  1  K.  B.  482,  490. 
Co.,  17  Q.  B,  127.  (0  Above,  pp.  916  sq. 

(»)  Above,  p.  936.  (m)  Above,  pp.  782,  783. 

(At)  Frost  v.  Knight,  L.  R.  7  Ex.  («)  Averg  v.  Botcdm,  5  E.  &  B. 

Ill,  112 ;  Michael  v.  Eart,  1902,  714. 
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repudiation  of  all  intention  to  complete  the  contract; 
otherwise  there  is  no  such  renanoiation  as  may  be 
treated  as  a  breach  (o).  And  if  a  party  renounce 
performance  of  some  particular  stipulation  only,  and 
not  of  his  whole  duty  under  the  contract,  that  does  not 
entitle  the  other  to  rescind  or  sue  upon  the  contract  as 
for  an  immediate  breach  thereof,  unless  the  particular 
stipulation  were  such  as  goes  to  the  root  of  the  whole 
consideration,  its  performance  being  a  condition  pre- 
cedent to  the  renouncing  party's  right  to  enforce  the 
agreement  {p).  If  one  party  elect  to  treat  the  other's 
renunciation  as  a  breach  of  contract,  he  cannot  after- 
wards recede  from  this  position  and  claim  to  treat  the 
contract  as  subsisting  {q).  And  if  he  definitely  claim 
to  treat  some  words  or  conduct,  which  he  wroDgly 
supposes  to  be  a  renunciation,  as  a  breach  of  the  con- 
tract discharging  him  from  his  own  obligations  there- 
under, such  claim  amounts  to  a  renunciation  of  the 
contract  on  his  part,  and  may  be  so  treated  by  the 
other  party  (r). 

These  doctrines  are  illustrated  on  a  sale  of  land, 
where,  before  the  day  fixed  for  completion,  either  party 
expressly  refuses  to  perform  or  manifests  an  absolute 
and  unqualified  intention  of  not  performing  the  contract 
or  some  essential  part  thereof,  such  as  the  duty  to  prove 
title  («),  to  convey  or  pay  the  price,  or  where  the  vendor 
sells  and  conveys  the  land  to  a  stranger  to  the  contract  (^), 
or  lets  it  to  a  stranger  with  an  option  of  purchase  (it). 

The  obligation  arising  from  breach  of  the  contract — 


(o)  Avgry  ▼.  Bowden,  6  E.  &  B. 
714  ;  Johnttone  t.  Millinff,  16 
Q.  B.  D.  460 ;  Cornwall  v.  Menson, 
1900,  2  Gh.  298. 

(p)  Johnstone  t.  Millinff,  Com* 
wall  y.  Henaon^  ubi  sup. ;  above, 
pp.  726,  936. 

(q)  Johnstone    v.    Milling^   ubi 


sup. ;  Smith  v.  Butler ^  1900,  1 
Q.  B.  694 ;  above,  pp.  745,  938. 

(r)  Smith  v.  Buttery  ubi  sup. 

(*)  Lloyd  V.  CoUett,  4  Bro.  0.  C. 
469,  4  Ves.  690,  n. 

if)  Above,  p.  496,  and  n.  (t). 

(tt)  Comtcall  V.  Jfenson,  1900,  2 
Ch.  298. 
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that  I9,  the  liability  to  an  action  at  law  at  suit  of  the  arising  on 
injured  party  (x) — may  be  discharged  in  the  following  o^[^ct! 
ways  : — First,  by  a  release,  which,  if  gratuitous,  must  ReleasA  of 
be  made  by  deed  (^).    Secondly,  by  accord  and  satis-  ^^^^^ 
faction,  which  is  the  injured  party's  acceptance  of  some-  Aoooid  and 
thing  else  in  discharge  of  the  liability  (2).     This  may,  ■^^^^^'^on. 
in  general,  be  anything  in  the  way  of  valuable  con- 
sideration that  he  chooses  to  take  (a) ;  for,  as  in  other 
cases,  the  law  leaves  the  parties  to  moke  what  bargain 
they  please,  and  does  not  inquire  into  the  adequacy  of 
the  consideration  (b).    But  if  the  right  of  action  to  be 
discharged  be  for  a  certain  sum  of  money  (that  is,  a 
debt),  and  not  for  unliquidated  damages  (c),  the  well- 
known  rule  applies  that  the  acceptance  of  a  smaller  sum 
of  money  than  that  due  is  not  satisfaction  of  the  whole 
amount  owing  (^),  unless  there  be  some  consideration 
for  the  discharge  of  the  residue,  such  as  payment  at  an 
earlier  date  than  the  whole  sum  is  due  (^),  or  the  con- 
currence   of    other    creditors    in    accepting    a    com- 
position (/).    According  to  the  general  rule,  however, 
the  acceptance  of  a  negotiable  security  (even  a  cheque) 
for  a  smaller  amount  may  be  a  sufficient  satisfaction  to 
extinguish  the  whole  debt,  the  creditor  having  chosen 
to  take  a  valuable  thing,  which  is  not  money ^  instead  of 
payment  {g).    Where  the  right  of  action  is  for  un- 


(x)  AboTe,  p.  935. 

(y)  Edwards  y.  JFattera,  1896, 
2  Ch.  167;  Wms.  Pera.  Prop. 
223,  loth  ed. 

(2)  Bao.  Abr.  Accord  and 
Satisfaction;  3  Black.  Comm. 
16,  16,  306. 

(a)  Litt.  8.  344  ;  Co.  Litt. 
212  b ;  FinnePi  ease,  6  Rep.  117. 

(by  Above,  p.  764  ;  Baiiibi-idge 
y.  Fxmutone^  8  A.  &  E.  743 ; 
By  lee,  J.,  Westlake  v.  Adamt,  6 
C.  B.  N.  8.  248,  265. 

(e)  Wilkiruon  y.  Byers,  1  A.  & 
E.  106. 

{d)  Cumber  y.  Wane^  1  Strange, 
426 ;    Fiteh   y.  Sutton,   6  East, 


230  ;  Foakes  y.  Beer,  9  App.  Cas. 
606  ;  Underwood  v.  Underwood, 
1894,  P.  204. 

(e)  Co.  Litt.  212  b. 

(/)  Carey  Y,  Barrett,  ^CV.D. 
379. 

{g)  Sibree  v.  Tripp,  16  M.  & 
W.  23;  Goddard  v.  O'Brien,  9 
Q.  B.  D.  37 ;  Bidder  v.  Bridget, 
37  Ch.  D.  406.  Here  it  may  be 
noted  that,  except  in  the  case  of 
an  account  corrent  of  debts  and 
credits  or  by  the  effect  of  the 
buikm^tcy  rules  as  to  mutual 
credits,  mutual  debts,  or  mutual 
dealings,  a  debt  is  not  discharged 
by  the  fact  that  the  creditor  owes 
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liqtddated  damages,  the  aooeptanoe  of  any  oertain  sum 
of  money  is  a  sufficient  satisfaction  (h).  Under  the 
present  law,  accord  and  satisfaction  may  in  all  cases  be 
well  made  without  deed,  even  where  the  right  of  action 
discharged  was  for  a  certain  sum  of  money  payable 
under  a  deed  (t).  Thirdly,  by  the  award  of  an  arbi- 
trator or  arbitrators,  to  whom  the  matter  in  dispute  has 
been  referred  for  determination  {k).  But  a  debt  cannot 
be  discharged  in  this  way,  unless  it  were  referred  to 
arbitration,  together  with  some  other  matter  in  con- 
troversy and  of  an  uncertain  nature  (/).  Fourthly, 
under  the  bankruptcy  of  the  party  in  default,  by  his 


money  could  not  be  effectually- 
discharged  without  deed ;  but  in 
equity  such  an  obligation  might 
be  discharged  by  accord  and 
satisfaction  made  without  deed ; 
and  since  the  Judicature  AcU 
the  rule  of  equity  prevails  in  this 
respect ;  Steeds  y.  Steeds,  22 
Q.  B.  D.  637  ;  above,  p.  910.  For 
the  old  law,  see  I^hoU^  case,  6 
Kep.  43 ;  Slake* s  case,  6  Bep. 
43  b  ;  reytoe*8  ease,  9  Rep.  77, 
79  ;  FresioH  v.  Christmas,  2  Wils. 
K.  B.  86 ;  Doctor  &  Student,  Dial. 
1,  c.  12  ;  Stat.  4  &  5  Anne,  c.  16, 
8.  12. 


the  debtor  an  equal  sum,  not- 
withstajiding  that  this  may  be 
pleaded  as  a  set-off  in  an  action 
to  recover  the  debt ;  Wms.  Pers. 
Prop.  222,  223,  16th  ed.  ;  He 
Hiram  Maxim  Lamp  Co.,  1903,  1 
Ch.  70 ;  Sinith  v.  Betty,  1903,  2 
K.  B.  317;  Re  Leeds,  %e,  Co., 
1904,  2  Gh.  46. 

(A)  Blake's  ease,  6  Hep.  43  b ; 
Peytoe^s  ease,  9  Bep.  77  b,  79  b ; 
Wilkinson  v.  Byers,  1  A.  &  £. 
106. 

(i)  The  rule  of  common  law 
was  that  an  obligation  contracted 
by  deed  to  pay  a  certain  sum  of 

(k)  Bac.  Abr.  Arbitrament  and  Award ;  3  Black.  Cooim.  16,  306 ; 
Ghitty  on  Pleading,  i.  488,  iii.  106,  7th  ed.  Written  agreements  to 
submit  present  or  future  differences  to  arbitration  are  now  governed 
by  the  Arbitration  Act,  1889,  stat.  62  &  63  Vict.  c.  49.  Such  an 
agreement  is  therein  referred  to  as  a  submission ;  sect.  27.  By  sect.  1, 
a  submission,  unless  a  contrary  intention  is  expressed  therein,  shall 
be  irrevocable,  except  by  leave  of  the  Court  or  a  judge,  and  shall  have 
the  same  effect  in  all  respects  as  if  it  had  been  made  an  order  of 
Court.  By  sect.  4,  any  legal  proceedings  commenced  in  any  Court 
by  any  party  to  a  submission  may  be  stayed  at  the  instance  of  any 
other  party  to  the  submission  on  application  made  at  any  time  after 
appearance  and  before  delivering  any  pleadings  or  taking  any  other 
steps  in  the  proceeding's,  provided  the  Court  or  a  judge  thereof  be 
satisfied  that  there  is  no  sufficient  reason  why  the  matter  should  not 
be  referred  in  accordance  with  the  submission,  and  that  the  applicant 
has  from  the  commencement  of  the  proceedings  been  reiLdy  and 
willing  to  do  aU  thing's  necessary  to  conduct  the  arbitration.  See 
Baker  v.  Yorkshire,  ^.  Co.,  1892,  1  Q.  B.  144  ;  Kilts  v.  Moore,  1896, 
1  Q.  B.  263  ;  Ford's  EoUl  Co,  v.  Bartlett,  1896,  A.  C.  I  ;  Vawdrey  v. 
Simpson,  1896,  1  Ch.  166  ;  Zalinoff  v.  Hammond,  1898,  2  Ch.  92 ; 
Biehardson  v.  Le  Maitre,  1903,  2  Ch.  222. 

(0  Bolle,  Abr.  264  ;  Bao.  Abr.  Arbitrament  and  Award  (A.). 
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obtaining  an  order  for  his  discharge  or  by  the  creditors' 
acceptance  and  the  approval  by  the  Court  of  a  com- 
position or  scheme  of  arrangement  (m).  And,  fifthly,  Judgment. 
by  the  injured  party  pursuing  the  right  of  action  to 
judgment,  after  which  the  original  obligation  is,  as  a 
rule,  merged  in  the  judgment  (n),  and  the  plaintifE  is 
estopped  from  suing  again  upon  the  same  cause  of 
action  (o). 

The  right  of  action  upon  a  contract  may  also  be  Effect  of 
barred  by  lapse  of  time  imder  the  Statutes  of  limita-  Limlt^cm. 
tion  ;  but  this  does  not  altogether  extinguish  the  obli- 
gation {p).  For  example,  a  statute-barred  debt,  though 
it  cannot  be  pleaded  as  a  set-o£E  (^),  may  be  revived  by 
acknowledgment  (r),  may,  as  a  rule,  be  lawfully  paid 
by  an  executor  or  administrator  (s),  or  may,  in  equity, 
be  required  to  be  brought  into  account  before  the  party 
liable  is  allowed  to  participate  in  any  fund  which  should 
have  been  increased  by  its  discharge  in  due  course  (t). 


(wi)  Above,  pp.  478,  921. 
(ft)  Expie.  Fewinga,  26  Ch.  D. 
338  ;  Wegg  Pro»ury,  Evans,  1895, 

1  Q.  B.  108  ;  iZtf  King  and  Beesley, 
ib.  189 ;  Economic^  ^e.  Socy.  v. 
Uabome,  1902,  A.  C.  147  ;  and 
consider  Kendall  ▼.  Hamilton^  4 
App.  Cas.  504 ;  Taylor  v.  Holland^ 
1902,  1  K.  B.  676,  681;  Morel 
V.  Westmorluni,  1904,  A.  C.  11. 

(o)  Slad^'s  case,  4  Rep.  92,  94b; 
Chitty  on  Pleading,  i.  488,  ill. 
107,  7th  ed.  A  judgment  by 
consent  has  the  same  operation 
in  ^is  respect  as  any  other 
judgment ;  Re  South  American, 
^e.  Co.,  1895,  1  Ch.  37. 

(p)  Courteitay  v.  Williama,  3 
Hare,  539,  551  eq.  ;  London  and 
Midland  Bank  v.  Mitchell,  1899, 

2  Ch.  161,  168  ;  Ite  Lloyd,  1903, 
1  Ch.  385,  401. 

{q)  Remington  Y.  Stevens,  2 
Strange,  1271 ;  stat.  9  (}eo.  IV. 
c.  14,  B.  4  ;  Walker  y.  Clements, 
15  Q.  B.  1046 ;  Dingle  y.  Coppen, 
1899,  1  Ch.  720 ;  Smith  v.  Betty, 


1903,  2  E.  B.  317. 

(r)  Bac.  Abr.  Idmitation  of 
Actions  (£.  8) ;  Morgan  y.  Row^ 
lands,  L.  R.  7  Q.  B.  493  ;  Chase- 
more  Y.  Turfier,  L.  R.  10  Q.  B. 
500  ;  Gretn  y.  Humphreys,  23 
Ch.  D.  207.  Any  such  acknow- 
ledgment unless  made  by  way  of 
payment  of  some  principal  or 
interest  due  on  a  debt,  mui*t  be 
in  writing  signed  by  the  party 
chargeable  therewith  or  his  agent; 
stats.  9  Geo.  IV.  c.  14,  s.  1  ;  19 
&  20  Vict.  c.  97,  s.  13 ;  Wms. 
Pers.  Prop.  161,  166,  529,  530, 
15th  ed. 

(«)  See  Wms.  Pers.  Prop.  531, 
15th  ed. ;  Be  Wenham,  1892,  3  Ch. 
59 ;  Midgley  y.  Midgley,  1893,  3 
Ch.  282. 

(t)  Courtenay  y.  Williams,  3 
Hare,  539,  551  sq.  ;  Be  CordweWs 
Estate,  L.  R.  20  Eq.  644;  Be 
Akerman,  1891,  3  Ch.  212  ;  Be 
Ooy  ^  Co.,  Ld.,  1900,  2  Oh.  149, 
153,  154;  Be  Wheeler,  1904,  2 
Ch.  66,  71. 
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Also,  if  two  persons  be  mutually  indebted,  having  cross 
claims  against  each  other,  some  of  which  could  be  met 
by  the  plea  of  the  Statute  of  Limitations,  and  they 
come  to  an  agreement  as  to  the  sum  due  from  one  of 
them  upon  a  balance  of  account,  that  agreement  is 
equivalent  to  actual  payment  of  the  debts,  which  it 
purports  to  extinguish ;  it  is  valid  as  having  been 
for  a  new  and  valuable  consideration,  and  cannot  be 
impeached  on  the  ground  that  some  of  the  items 
allowed  in  account  were  statute  barred  (i^).  A  right 
of  action  arising  from  breach  of  a  contract  to  sell  land 
is  barred,  as  a  rule,  in  six  years  after  the  breach,  if  the 
contract  were  not  made  by  deed  (x) ;  but  if  the  contract 
were  under  seal,  then  in  twenty  years  (y).  If,  how- 
ever, any  acknowledgment  of  liability  should  have  been 
made  in  signed  writing  or  by  payment  (2),  the  time 
runs  from  the  giving  of  the  acknowledgment  or  the 
last  acknowledgment.  And  if  the  pai*ty  entitled  to 
sue  were  under  the  disability  of  infancy,  lunacy  or 
coverture  when  the  cause  of  action  accrued,  the  time 
runs  from  the  date  of  removal  of  the  disability  {a).  If 
the  partjb  liable  were  beyond  seas  at  the  time  when  the 
right  of  action  accrued,  the  period  of  limitation  does 
Vendor'8  lien,  not  begin  to  run  till  his  return  (6).  The  time  for 
enforcing  the  vendor's  lien  on  the  land  sold  (c)  is  now 
limited  to  twelve  years  from  the  date  when  a  present 
right  to  receive  the  money  secured  by  the  lien  accrued 
to  some  person  capable  of  giving  a  discharge  for  the 


(m)  Ashbp  V.  James^  1 1 M.  &  W. 
642 ;  Turner  v.  WillU,  1905,  1 
E.  B.  468. 

(z)  Stat.  21  Jac.  L  c.  16,  b.  3. 

(y)  Stat.  3  &  4  Will.  IV.  c.  42, 
B.  3. 

(«)  Above,  p.  943,  and  n.  (r) ; 
Btat.  3  &  4  Wul.  rV.  c.  42,  s.  6. 

(a)  Stats.  21  Jac.  I.  c.  16,  s.  3; 
8  &  4  Will.  IV.  o.  42,  8.  4 ;  19  & 
20  Vict.  o.  97,  fl.  10. 

{h)  StatB.  4  Anne,  c.  16,  b.  19 ; 


3  &  4  Will.  IV.  0.  42,  8.  4  ; 
MusuruB  Bey  y.  Gadban,  1894,  2 
Q.  B.  352.  But  where  one  of 
Beveral  persons  jointly  liable  was 
beyond  seas,  his  absence  does  not 
prevent  the  time  of  limitation 
from  running  as  against  the 
others  not  so  absent ;  and  the 
recovery  of  judgment  against 
them  will  not  bar  an  action 
against  him  on  his  return ;  stat. 
19  &  20  Vict.  c.  97,  s.  11. 
{c)  Above,  pp.  924,  931. 
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same,  or  from  the  date  of  the  last  acknowledgment  by 
payment  or  in  signed  writing  {d).  The  time  when  the 
purchase  money  accrues  due  for  the  purposes  of  this 
enactment  is  the  date  of  actual  completion,  if  a  con- 
veyance to  the  purchaser  has  been  executed ;  but  if  the 
purchaser  has  been  let  into  possession  without  con- 
veyance, then  the  time  when  completion  ought  to  have 
taken  place ;  that  is,  when  the  vendor  showed  such  a 
title  as  the  purchaser  was  boimd  to  accept  {^).  And 
interest  on  the  purchase  money  does  not  become  due 
and  payable  until  the  principal  has  become  payable; 
though  it  may  have  to  be  computed  from  the  day  fixed 
for  completion  (/).  It  appears  that,  where  the  con- 
tract of  sale  was  made  by  deed,  the  right  to  sue  the 
purchaser  personally  for  the  amount  due  on  the  vendor's 
lien  is  barred  within  the  same  time  as  the  lien  itself  (g) : 
though,  if  the  vendor  had  waived  his  lien,  it  appears 
that  the  time  of  limitation  would  be  twenty  years  (h). 
Where  the  agreement  for  sale  was  a  simple  contract, 
the  right  to  sue  the  purchaser  personally  for  the  price 
is  barred  at  the  end  of  six  years  (t),  though  the  vendor's 
lien  would  not  be  barred  until  twelve  years  had  elapsed. 
It  appears  that  a  vendor  suing  to  enforce  his  lien  can 
only  so  recover  six  years'  arrears  of  interest  due  there- 
on (A;) ;  but  that,  where  the  payment  of  the  interest  is 
secured  by  bond  or  other  specialty,  he  can  recover 
twelve  years'  arrears  by  suing  the  purchaser  per- 
sonally (/). 


{d)  Stat.  37  &  38  Vict.  c.  67, 
8.  8,  replacing  3  &  4  WUl.  IV. 
c.  27,  8.  40. 

(e)  Toft  V.  Stephenson,  7  Hare, 
1,  1  De  G.  M.  &  G.  28,  5  ib. 
735 ;  above,  pp.  606,  609,  610. 

(/)  S.  C,  6  De  G.  M.  &  G. 
735;  above,  pp.  49,  419,  626, 
630. 

{ff)  Consider  Sutton  v.  Sutton, 
22  Ch.  D.  611;  Feamaide  v. 
Flint,   ib.   679  ;     Re    Friaby,   43 


Ch.  D.  106 ;  Re  England,  1895,  2 
Ch.  820. 

(A)  Above,  pp.  926  sq.,  944. 

(i)  Barnes  v.  Glmton,  1899,  1 
Q.  B.  885. 

(k)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  42;  Hunter  Y.  Nocknlds^  1  Mac. 
&  G.  640;  Dingle  V.  Coppen,  1899, 
1  Ch.  726,  729,  746 ;  Re  Lloyd, 
1903,  1  Ch.  385,  398—401. 

(0  Stat.  3  & 4  Will.  IV.  c.  42, 8. 3, 
as  modified  by  37  &  38  Vict.  c.  67, 
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TIm  equitable 
xig^tto 
specific  per- 
f  omiaDoe  of 
the  contract. 


It  has  been  mentioned  that,  as  a  role,  either  party  to 
a  contract  to  sell  land  is  entitled  to  sne  in  eqoitj  for 
specific  performance  of  the  agreement  (m).  This  right 
isy  in  general,  founded  on  a  breach  of  the  contract,  but 
not  in  the  same  manner  as  the  right  to  sue  at  law.  The 
Court  has  no  jurisdiction  to  award  damages  at  law 
except  in  case  of  a  breach  of  the  contract  (n) ;  while  the 
equitable  jurisdiction  to  order  an  agreement  to  be  sped- 
ficallj  performed  is  not  limited  to  the  cases  in  which  at 
law  damages  would  be  reooYerable  (o).  At  the  same 
time  the  Court,  in  exercising  its  discretion  (p)  to  grant 
this  equitable  relief,  wiU  hardly  interfere  to  coerce  a 
party  who  is  of  his  own  accord  duly  carrying  out  the 
contract  (q) ;  so  that  the  right  to  pursue  this  remedy 
must  in  general  depend  on  the  defendant's  failure  or 
refusal  to  perform  the  agreement  (r).  This  right  is, 
however,  entirely  distinct  from  the  right  of  action 
arising  on  breach  of  the  contract  at  law  {s).  Thus,  the 
equitable  right  to  enforce  the  contract  specifically  may 
be  barred  by  the  laches  of  the  person  entitled  (^),  while 
his  right  to  sue  for  damages  is  unimpaired  (u).  And 
we  have  seen  that  the  vendor's  liability  to  be  sued  for 
specific  performance  of  the  agreement  is  not  destroyed 
by  the  vendor's  bankruptcy,  or  any  proceedings 
therein  {x). 


p.  8;  Sinu  v.  Thomas,  12  A.  &  E. 
536  ;  and  cases  cited  in  note  (^)i 
above. 

(m)  Above,  p.  31. 

(»)  See  above,  p.  933,  n.  {c). 

(o)  Beitnicorth  v.  St.  FauVs, 
Si  !ect  Cases  t.  King,  66,  1  Bro. 
r.  0.  240 ;  Cannel  v.  Bwkle,  2 
1\  W.  243,  244  ;  Lennon  v. 
Napper,  2  Sob.  &  Lef.  682,  684 ; 
£a88  V.  Clivleyy  Taml.  80,  vhere 
a  decree  for  specific  performance 
"was  made  against  a  defendant 
who  had  committed  no  breach  of 
contract,  but  the  plaintiff  was 
ordered  to  pay  the  costs;  Fry, 
Sp.  Perf.  §  60,  p.  26,  3rd  ed. ; 
above,  pp.  H,  36,  634,  635. 


(p)  Above,  p.  31. 

\q)  Whitiwl  V.  Farrel,  1  Ves.  sen . 
25(5,  258  ;  Miltiet  v.  Gery,  14  Ves. 
400,  409 ;  Price  v.  Fettzance  Corp., 
4  Hare,  606. 

(r)  See  Van  Heythuysen's 
Equity  Draftsman,  i.  9  »q.,  2nd 
ed. ;  Fry,  Sp.  Perf.  {§  3,  4,  47, 
pp.  3,  20,  3rd  ed. 

(«)  Above,  p.  935. 

(t)  Eads  V.  WiUiams,  4  De  G. 
M.  &  G.  674,  691  ;  Levy  v. 
Stogdon,  1898,  1  Gh.  478,  484, 
affirmed,  1899,  1  Gh.  5. 

(u)  Cornwall  v.  Henaon,  1900,  2 
Ch.  298. 

(x)  Above,  pp.  478,  479,  483, 
922. 
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CHAPTEE  XrX. 

OF  THE  REMEDIES  FOE  BREACH  OF  THE  CONTRACT. 

§  1.  Of  Eescission  and  Eesale. 
§  2.  Of  olaiming  Damages  under  the  Contract. 
§  3.  Of  Specific  Performance. 
§  4.  Of  a  Vendor  and  Purchaser  Summon  s. 
§  5.  Of  the  Purchaser's  Eemedies  for  Disturbance 
after  Completion. 


Wb  will  now  consider  the  remedies  for  breach  of  a  Remedies  for 
contract  to  sell  land.  "Where  the  stipulation  broken  ^^tl;^ 
goes  to  the  whole  root  of  the  consideration  {a) — as  on  «eU  land, 
breach  of  one  of  the  main  duties  of  the  contract  [b) — 
the  injured  party's  remedies  are  either  to  rescind  the 
contract  and  sue  for  restitution  to  his  former  position, 
or  to  affirm  the  contract  and  sue  either  for  damages  for 
the  breach  or  for  the  specific  performance  of  the  agree- 
ment. Besides  these  remedies  by  action,  it  is  open  to 
him  to  adopt  the  special  mode  of  procedure  by  vendor 
and  purchaser  summons  {c).  Where  a  breach  has  been 
committed  of  a  stipulation  which  is  not  essential, 
the  appropriate  remedy  is  usually  an  action  for  damages 
for  the  particular  breach,  but  that  will  not  preclude  any 
further  proceedings  which  may  be  necessary  to  enforce 
the  main  duty  of  the  contract  either  at  law  or  in 
equity  (rf).  In  connection  with  the  remedies  for  breach 
of  the  contract,  it  will  be  convenient  also  to  consider 
the  purchaser's  remedies  in  case  of  his  ejectment  or  dis- 


(«)  Aboye,  p.  726.  {e)  Above,  pp.  30—32. 

{b)  Above,  p.  937.  [d)  Above,  pp.  935,  910. 
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turbanoe  after  oompletion.  Apart  from  fraud  and 
oommon  mistake  (/),  and  exoept  where  the  oontract 
contained  an  express  agreement  for  compensation  so 
worded  as  to  be  applicable  to  the  case  (^),  or  where  the 
vendor  gave  an  express  warranty  of  his  ownership  or 
right  to  sell  the  land  (A),  these  are  to  sue  upon  the 
vendor's  covenants  for  title,  if  any  (i),  or  to  sue  upon 
any  other  covenants  for  title  of  which  the  benefit  runs 
with  the  land  sold  (k). 


§  1. — Of  Rescission  and  Resale, 

Rights  of  a         It  has  been  pointed  out(/)  that,  where  either  party 

mg  theTo^- '  to  the  contract  commits  such  a  breach  of  it  as  dis- 

^S°*'^°  ^^®     charges  the  other  from  his  obligation  under  the  agree- 

breach.  ment,  the  other  is  entitled,  at  his  election,  either  to 

rescind  the  contract  or  to  affirm  it  and  sue  upon  it  for 

damages  for  the  breach.     If  he  elect  to  rescind,  he  is 

entitled  to  take  active  proceedings  in  equity  to  assert  his 

right  and  to  secure  entire  restitution  {m) ;  and  he  is 


(/)  Above,  pp.  540,  677,  678, 
696,  722  »q, 

ijf)  Above,  pp.  b5y  640,  642— 
644. 

(A)  Above,  pp.  640,  676—678, 
728,  732,  736. 

(*)  Above,  pp.  676  »q. 

(k)  Above,  pp.  682—684  ; 
Bug.  V.  &  P.  661. 

(/)  Above,  p.  936. 

(m)  Mackreth  v.  Marlar^  1  Cox, 
269 ;  King  v.  King,  1  Mv.  &  K. 
442.  It  iB  submitted  tLat  the 
fonner  of  these  cases  establishes 
that  one  entitled  to  rescind  a  oon- 
tract for  the  other  party's  breach 
of  it  may  sue  as  nlamtiff  in  equity 
to  enforce  this  right,  as  in  case  of 
rescission  for  a  misrepresentation 
(above,  pp.  728,  730),  but  must, 
as  a  rule,  make  entire  restitution. 
Tlie  quebtion,  not  contested  in 
that  case,  of  an  exception  occurr- 
ing in  the  case  of  a  deposit,  is 
discussed  below,  pp.  961 — 963, 
and  n.  (/).  In  the  latter  case 
(approved  in  Hope  v.  JTio^,   22 


Beav.  351,  365)  a  purchaser  let 
into  possession  before  oompletion 
received  notice  that  it  was  impos- 
sible  for  the  vendor  to  malre  a 
good  title,  but  he  declined  either 
to  quit  possession  or  to  accept 
such  title  as  the  vendor  oould 
give  and  pay  the  purchane 
money;  and  it  was  held,  as  he 
would  not  accept  the  latter  alter- 
native, that  he  must  give  up 
possession  and  aocoimt  for  afi 
rents  and  profits  received  by  him. 
A  fortiori,  it  is  thought,  a  vendor 
rescinding  for  the  purcha»er*» 
breach  of  contract  and  not  being 
himself  in  default  must  be  en- 
titled in  equity  to  exact  the  like 
restitution  as  he  is  bound  to 
make.  The  equitable  right  to 
take  active  proceedings  to  rescind 
a  oontract  of  sale  for  the  other 
party's  default  is  also  illustrated 
where  the  defendant  to  an  action 
for  specific  performance  fails  to 
comply  witb  a  judgment  against 
him.    In  this  case  the  plaintifl 
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entitled  to  sue  at  law,  independently  of  the  contract,  to 
recover  any  money  paid  or  property  transferred  by  him 
thereunder  («),  and  also,  it  seems,  to  recover  any  money 
necessarily  expended  by  him  in  discharging  any 
obligation  imposed  on  him  by  the  agreement  (o).  Thus 
a  purchaser  rescinding  the  contract  for  the  vendor's 
failure  to  show  a  good  title  may  recover  his  deposit,  if 
any,  or  any  other  sum  paid  on  account  of  the  purchase 
money,  together  with  interest  thereon  at  four  per  cent, 
per  annum  (p) ;  and  a  vendor  who  has  delivered  over 
possession  before  completion  and  rescinds  for  the  pur- 
chaser's failure  to  pay  the  price,  may  recover  possession 
of  the  land  sold.  And  it  appears  that  either  party  law- 
fully rescinding  the  contract  for  the  other's  breach  is 
entitled  to  recover  his  expenses  incurred  in  discharge  of 
any  obligation  imposed  on  him  by  the  contract,  as  of 
the  investigation  of  title  (q),  though  it  is  questionable 


may,  at  his  election,  move  in  the 
actum  to  haye  the  contract  res- 
cinded and  to  obtain  restitulio 
in  integrum  ;  Foligno  y.  Martin^ 
16  Beay.  586;  Clark  v.  Wallia, 
35  Beav.  460 ;  Henty  y.  Schrodery 
12  Ch.  D.  666  ;  Hutehingt  y. 
Humphreys,  54  L.  J.  Gh.  650, 
652;  Olde  y.  Olde,  1904,  1  Ch. 
35;  Fiy,Sp.Perf.  §6  1171—1173, 
pp.  530—532,  3rd  ed. 

in)  Aboye,  p.  936. 

\o)  Be  Bernardy  y.  Harding,  8 
Ex.  822,  824. 

{p)  At  law,  the  deposit  or  any 
other  sum  of  monej  paid  on  ac- 
count of  the  purchase  money 
could  only  be  recovered  without 
interest  by  a  purchaser  rescinding 
the  contract  in  an  action  for 
money  had  and  receiyed,  unless 
a  written  demand  claiming  pay- 
ment of  interest  had  been  made 
under  stat.  3  &  4  Will.  IV.  c.  42, 
B.  28  ;  Walker  y.  Cotutable,  1  Bos. 
&  Pul.  306;  Flight  y.  Booth,  1 
Bing.  N.  0.  870;  Fruhling  y. 
Sehroeder,  2  Bing.  N.  C.  77,  80 ; 
2  Dart,  V.  &  P.  949,  5th  ed.  But 
in  equity  the  purchaser  rescinding 


the  contract  was  entitled  to  haye 
his  deposit  or  any  other  sum  paid 
on  account  of  the  purchaM  money 
returned  to  him  with  interest  at 
four  per  cent. ;  see  cases  cited 
above,  note  (m).  And  under  the 
present  practice  the  purchaser 
rescinding  the  contract  may  re- 
cover interest  according  to  the 
rule  of  equity  without  having 
made  any  demand  or  claim  under 
the  above-mentioned  statute ;  see 
cases  cited  above,  p.  937,  n.  (v). 
{q)  Eitton  y.  Heurett,  1904,  W. 
N.  21 ;  2  Dart,  V.  &  P.  945,  n.  (b), 
957,  n.  (n),  5th  ed. ;  and  consiaer 
CamJUld  v.  Gilbert,  4  Esp.  221, 
223 ;  De  Bernardy  y.  Harding,  8 
Ex.  822,  824  ;  and  the  facts  that 
such  expenses  may  be  recovered 
by  a  party  rescinding  the  con- 
tract for  innocent  misrepresenta- 
tion and  that  at  common  law 
rescission  for  an  innocent  misre- 
presentation could  only  take  place 
by  way  of  rescission  for  breach  of 
an  essential  stipulation  forming 
part  of  the  contract ;  above, 
pp.  724—728,  731,  750,  751. 
And  in  several  cases  where,  on  ft 
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Purchaser's 
lion  for  the 
deposit,  &o. 


whether  he  is  entitled  to  be  recouped  his  expenses  of 
entering  into  the  agreement  (r).  The  purchaser  so 
rescinding  the  contract  has  an  equitable  lien  on  the  land 
sold  for  any  money  paid  to  the  vendor  by  way  of 
deposit  or  otherwise  on  account  of  the  purchase  money, 
and  interest  thereon  («),  and  also,  it  seems,  for  his 
expenses  incurred  in  pursuance  of  the  contract  (t).  And 
this  lien  arises  in  every  case  of  lawful  rescission  by  the 
purchaser  (t/),  including  rescission  under  a  power  in  that 
behalf  expressly  reserved  to  him  by  the  contract  (t?). 
The  purchaser's  lien  in  these  respects  is  a  right  exactly 
similar  to  and  enforceable  in  the  same  manner  as  the 
vendor's  lien  for  unpaid  purchase  money  (x). 


Party  rescind- 
ing a  part- 
performed 
contract  liable 
to  restore  any- 
thing received 
thereunder. 

Rescission 
must,  as  a 


As  any  party  rescinding  the  contract  for  the  other's 
breach  is  entitled  to  be  restored  to  his  former  position, 
so,  it  is  conceived,  he  is  in  general  boimd  to  return  to 
the  other  any  property  or  profit  which  he  has  himself 
received  imder  the  partial  execution  of  the  agreement. 
It  is  thought  that  in  every  case  in  which  a  party  to  a 


vendor  and  purchaser  summons 
the  contract  has  been  rescinded  at 
the  purcha(ier*8  instance  for  the 
vendor*B  failure  to  show  a  good 
title,  the  vendor  has  been  ordered 
to  pa  J  the  purchaser's  costs  of 
investigating  the  title;  ReHiggina 
and  HitehmatC  8  Contract  ^  21  Ch.  D. 
95 ;  lie  Yeilding  and  We»tbrool\ 
31  Ch.  D.  344 ;  i2d  Hargreavea  and 
Thotnpson's  Contract,  32  Ch.  D. 
454  ;  He  Miggina  and  Fercival^  69 
L.  T.  213 ;  He  Ebaworth  and  Tidy's 
Contract,  42  Ch.  D.  23,  53;  Re 
Bryant  and  BaminghamU  Contract, 
44  Ch.  D.  218,  222 ;  Re  Hare  and 
0' More' 8  Contract,  1901, 1  Ch.  93; 
Re  Walker  and  OakshotCs  Contract, 
1901,  2  Ch.  383,  387. 

(r)  See  above,  p.  751,  andn.  (m). 
It  may. be  suggested,  however, 
that  the  expenses  of  preparing, 
stamping  and  executing  a  m^no- 
randum  of   the  contract,  being 


those  of  putting  the  ag^reement 
into  the  form  required  by  law  to 
make  it  enforceable,  are  expenses 
properly  incurred  under  the  con- 
tract, which  is  not  void  when 
concluded  by  word  of  mouth 
only  ;  see  above,  pp.  9,  781  ; 
below,  p.  965.  Of  course  the 
expenses  of  any  negotiation  pre- 
liminary to  the  conclusion  of  the 
contract  could  not  be  recoverable ; 
below,  p.  965. 

(»)  Wythee  v.  Lee,  3  Drew. 
396 ;  Rose  v.  Watson,  10  H.  L.  C. 
671 ;  Whithread  f  Co.  v.  Wait, 
1902,  1  Ch.  836. 

(0  Kitton  V.  ffewett,  1904, 
W.  N.  21 ;  and  cases  decided  on 
vendor  and  purchaser  summons 
and  cited  above,  n.  (q), 

(tt)  Above,  p.  760. 

(r)  Whithread  #  Co,  v.  Watt, 
1902,  1  Ch.  835. 

{x)  Above,  pp.  924,  930. 
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contract  lawfully  rescinds  it,  whether  for  the  other  rule,  be 
party's  breach  of  some  stipulation,  which  goes  to  the  ^^fi^io 
root  of  the  whole  consideration  (2),  for  the  other's  «« integrum. 
renunciation  of  the  contract  (a),  for  non-fulfilment  of 
some  condition  subsequent,  under  an  express  power 
to  rescind  (6),  or  for  misrepresentation,  duress,  or  Tindue 
influence  (c),  the  rule  is  that  he  shall  not  enjoy  the 
advantage  of  rescission  without  yielding  up  every 
benefit  he  has  taken  by  the  previous  part-performance 
of  the  contract  (6^).  But  an  exception  to  this  rule  Ezoeptionin 
occurs,  with  regard  to  a  deposit  paid  on  a  sale  of  land  ^^^^  ^^  * 
to  the  vendor,  or  his  agent,  where  the  vendor  lawfully 
rescinds  the  contract  for  the  purchaser's  breach  or 
renunciation  of  it.  In  this  case  the  vendor  is  generally 
entitled  to  retain  the  deposit,  which  was  paid  to  him 
partly  as  a  guarantee  for  the  purchaser's  due  perform- 
ance of  the  agreement,  and  was  intended  to  be  forfeited 
if  the  purchaser  should  break  the  contract;  and  the 
purchaser  cannot  recover  it  back  from  him  (e).  And  it 
is  submitted  that  the  vendor  is  equally  entitled  to  the 
deposit,  on  rescinding  the  contract  for  the  purchaser's 
breach  or  renunciation  of  it,  where  the  deposit  has  been 
paid  to  a  stakeholder  without  special  provision  for  its 
application.  In  this  case  also  the  parties'  intention 
appears  to  be  that  the  sum  deposited  shall  be  held  by 
the  stakeholder,  not  only  to  abide  the  event  of  com- 
pletion of  the  contract,  but  also  as  a  guarantee  for  the 
purchaser's  due  performance  of  the  agreement,  and  to 
be  forfeited  to  the  vendor  if  the  purchaser  make 
default  (/).     But  it  appears  that  this  exception  applies 

(z)  Above,  pp.  726,  936.  W  Above,  pp.  916,  916,  and 

la)  Above  V  938  ""•  (^)»  P*  ^*^'  ""^  ""'  W-«, 

(b)  Above,  pp.  914,  916.  151 .  j/oic^  y,  gmUh,  27  Ch.  B. 

(e)  Above,  pp.  722  sq,  89 ;  above,  p.  22. 

(f)  It  U  thought  that  this  oonclaaion  foUows  from  the  deciBion  and 
jadgtnentit  g^ven  bj  the  Court  of  Appeal  in  Howe  v.  Smithy  27  Ch.  D. 
89,  in  which  case,  it  is  important  to  note,  the  Court  coosidered  that 
the  porohaser  had  oommitted  such  a  breach  or  made  such  a  re- 
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only  to  money  paid  as  a  deposit,  that  is,  in  earnest  or 
as  a  guarantee  for  the  payer's  due  performance  of  the 
contract,  and  does  not  extend  to  other  sums  of  money 
paid  on  account  of  the  purchase  money  {g).  And  the 
question,  whether  the  deposit  is  to  be  forfeited  on  the 
purchaser's  default,  is  one  of  the  parties'  intention  to 

nunciation  of  the  contract  as  entitled  the  vendor  to  rescind,  that  the 
vendor  had  elected  to  rescind,  and  that  he  had  resold,  not  under  the 
power  of  resale  in  the  contract,  but  as  oumer.  In  Jackson  y.  De  Kadich, 
1904,  W.  N.  168,  however,  Farwell,  J.,  declined,  on  an  application 
made  ex  parte  hj  a  vendor  lawfully  rescinding  the  contract  for  the 

Sun:ha8(^r*s  default,  to  make  a  declaration  that  he  was  entitled  to  a 
eposit  placed  as  such,  hut  without  provision  for  its  application,  in  a 
stakeholder's  hands.  He  remarkea  that  the  vendor  cannot  have 
rescission,  and,  at  the  same  time,  damages  fur  the  breach  of  the 
contract ;  and  that  in  Howe  v.  Smith  there  was  no  rescission.  On  the 
latter  point,  however,  he  was  mistaken,  as  we  have  seen.  As  to  his 
other  reason,  no  doubt  the  rule  is  that  a  vendor  cannot  at  once  have 
rescission  and  damages  for  breach :  but  Dtinn  v.  Vere  and  Howe  v. 
Smith,  ubi  sup.,  established  that  an  exception  may  arise  with  regard 
to  a  deposit  paid  on  a  sale,  and  that,  in  the  absence  of  stipulation  to 
the  contrary,  the  intention  will  be  implied,  from  t-he  very  nature  of  a 
deposit,  that  it  f-hall  be  a  guarantee  for  the  purchaser's  due  perform* 
ance  of  the  contract,  and  shall  be  forfeited  on  his  default  to  the 
vendor.  Can  it  reasonably  be  supposed  that  the  parties  intcmded  the 
deposit  to  be  returned  to  the  purchaser  in  the  event  of  the  vendor 
electing  to  rescind  the  contract,  when  entitled  to  do  so  by  reason  of 
the  purchaser's  breach  or  renunciation  of  the  contract  P  In  Howe  v. 
Smith  the  Court  of  Appeal  thought  not,  where  the  deposit  is  paid  to 
the  vendor.  It  is  thought  that  a  deposit  is  placed  in  a  stakeholder's 
hands  for  safe  custody  only  pending  the  happing  of  some  event,  in 
which  it  is  to  be  paid  over  to  one  of  the  parties  ;  and  that,  otherwise, 
a  deposit  is  paid  to  a  stakeholder  on  the  same  conditions  exactly  as  it 
is  paid  to  Uie  vendor  himself ;  Collins  v.  Stimson,  11  Q.  B.  D.  142, 
143 ;  see  also  £xpte.  Barrell,  L.  R.  10  Ch.  514  ;  FarweU,  J.,  Hart  v. 
Forthgain  Harbour  Co,,  Ld.,  1903,  1  Ch.  690,  696.  It  is  true  that  in 
the  case  of  Maekreth  v.  Marlar,  1  Cox,  259  (above,  p.  948,  n.  (m) ),  a 
vendor  suing  in  equity  for  the  rescission  of  the  contract  on  account  of 
the  purchaser's  default  was  decreed  to  return  the  deposit,  notwith- 
frtanding  that  the  contract  contained  an  express  provision  for  its 
forfeiture;  but  it  does  not  appear  that  this  point  was  argued  or 
contested,  and  it  is  submitted  that  in  this  respect  the  decision  must 
now  be  taken  to  have  been  overruled  by  Howe  v.  Smith,  ubi  sup. 
And  in  Dunn  v.  Vere,  19  W.  R.  151,  and  Oldc  v.  Olde,  1904,  1  Ch.  35 
(Farwell,  J.),  a  vendor,  actively  asserting  his  right  to  rescind  the 
contract  for  iJie  purchaser's  default,  was  allowed  to  retain  a  deposit 
paid  to  him.  Besides  this,  it  is  held  at  law  that,  although  a 
contract  of  sale  be  rescinded  by  the  exercise  of  an  express  power  of 
resale  contained  therein,  any  deficiency  in  price  on  tne  resale  may 
nevertheless  be  recovered  from  the  purchaser  under  a  special 
stipulation  to  that  effect  to  be  implied  in  the  agreement ;  Lamond  v. 
Dacall,  9  Q.  B.  1030,  1032 ;  below,  p.  956. 

(g)  Palmer  v.  Tanple,  9  A.  &  E.  508,  520,  521  ;  Cornwall  v.  Heneon, 
1900,  2  Ch.  298,  302,  305  ;  above,  p.  916,  n.  (rf). 
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be  gathered  from  the  whole  agreement ;  so  if  the  con- 
tract contain  any  clause  inconsistent  with  such  an 
intention,  it  will  be  excluded  (//).  The  principle  govern- 
ing the  case  of  the  forfeiture  on  the  purchaser's  defaidt 
of  a  deposit  paid  by  him  on  signing  a  contract  for  the 
sale  of  land  has  been  applied  where  other  property  is 
transferred  by  a  party  to  a  contract  as  a  guarantee  for 
his  due  performance  of  his  agreement.  Thus  where  a 
builder  had  made  default  in  performing  a  building 
agreement,  containing  a  stipulation  that  all  plant  and 
materials  brought  by  him  on  to  the  land  to  be  built  on 
should  be  considered  the  property  of  the  landowner 
until  completion  of  the  contract,  it  was  held  that  he 
had  no  right  to  recover  the  property  from  the  land- 
owner (f). 

Where  the  purchaser  has  been  let  into  possession  or  Refloinfiion 
receipt  of  the  rents  and  profits  pending  completion  on  ^^^J^  has 
the  terms  that  he  shall  pay  interest  on  the  purchase  i>een  in 
money  as  from  the  date  of  his  entry  (A-),  or  shall  pay 
the  purchase  money  by  instalments,  and  he  afterwards 
commits  a  breach  of  contract  giving  rise  to  the  right  to 
rescind,  the  vendor  electing  to  rescind  the  contract  is 
entitled  in  equity  to  recover  any  rents  or  profits  received 
by  the  purchaser  (/),  but  not,  it  has  been  held(w),  to 
charge  him  with  an  occupation  rent  for  any  part  of  the 
premises  which  he  occupied  himself.     And  it  is  thought 
that  the  vendor  would   be  correspondingly  bound  to 
return  any  money  actually  paid  to  him  under  the  agree- 
ment either  for  interest  or  principal  (w).     It  is  also 

(A)  Palmer  v.  TempU,  9  A.  &  E.  Keen,  1 902,  1  K.  B.  555. 
608,   520,    where  a  stipulation,  (jj.)  Above,  pp.  457—469. 

thatMther  par^  making  drfa^t  ^^j  ^^^,.^.         ^^^^.     35  jj^^ 

ahould  pay  1,000/   as  liquidated  ^^      ^  g^g   ^^^  ^    ^^^^ 

damages,   was  held  to    ex<2iuae  '  *  ^  *  ;   ^ 

any  intention  that    the  deposit  (»0  Butchwga    v.   Humphreys, 

should   be   forfeited;    Howe    v.  64  L.  J.  Ch.  650,  662  ;  cf.  above, 

Smith,  27  Ch.  D.  89,  93,  97.  PP-  750,  751,  and  n.  {e). 

(t)  Hart  V.  Porthffain  Harbour  (n)  Above,  pp.  948,  and  n.  (m), 

Cb.,  Ld.,  1903,  1  Ch.  690.    Cf.  Be  960,  961. 

W. — II.  19 
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oonoeiyed  that  a  purchaser,  who  had  heen  so  let  into 
possession  and  elected  to  rescind  for  the  vendor's  breach 
of  contract,  would  in  equity  be  similarly  liable  to 
account  for  the  rents  and  profits  received  by  him  and 
entitled  to  recover  any  sums  paid  on  account  of  the 
purchase  money  (o).  In  these  oases  the  purchaser  would 
not  be  liable  at  law  for  the  use  and  occupation  of  the 
premises  prior  to  rescission  of  the  contract  {p).  But 
if  he  held  over  after  the  rescission,  he  would  be  so 
liable  ((?). 


Where  an 
order  is  made 
authorising 
entry  into 
possession  to 
Hatisf  7  the 
vendor's  lien, 
after  convey- 
ance, that  is 
not  rescission 
of  the  con- 
tract. 


Here  it  may  be  noted  that,  where  conveyance  has 
been  made  without  payment  of  the  price,  and  the 
vendor  afterwards  brings  an  action  to  enforce  his  lien, 
and,  the  land  proving  unsaleable,  obtains  an  order 
authorising  him  to  enter  into  and  hold  possession  (r),  it 
appears  that  the  order  is  really  made  by  way  of  giving 
him  specific  enjoyment  of  the  thing  pledged  to  satisfy 
his  lien  and  in  the  nature  of  foreclosure,  and  not  by 
way  of  rescission  of  the  contract  involving  restitutio  in 
integrum ;  and  it  does  not  appear  that  the  purchaser 
could  be  required  to  account  for  any  rents  or  profits 
received  by  him  (s). 


Rights  of  Where  the  vendor  lawfully  rescinds  the  contract  for 

rDgto'resohid.  the  purchaser's  breach,  he  is  remitted  to  his  former 


(o)  See  the  last  two  notes. 

ip)  Winterbottom  v.  Ingham,  7 
Q.  B.  611,  619;  Bug.  V.  &  P. 
179  ;  Markey  v.  CooU,  10  I.  R. 
C.  L.  Ii9. 

{q)  Howard  v.  Shaw,  8  M.  &  W. 
118  ;  Markey  v.  Coote,  ubi  sap. 

(r)  Above,  p.  931. 

(»)  Consider  AUgood  v.  Merry^ 
bent,  ^.  Ry,  Co.,  33  Ch.  D.  671. 
It  is  respectfully  snbmitted  that, 
though  the  decision  in  this  case 
was  correct,  the  learned  judge 
was  wrong  in  suggesting  that  in 


an  ordinary  case  of  vendor*s  lien 
(that  is,  where  a  conveyance  has 
been  executed)  the  vendor  would 
be  entitled  to  rescind  the  contract 
for  the  purchaser's  failure  to  pay 
the  price.  It  is  submitted  tnat 
in  this  respect  the  law  is  the  same 
for  a  sale  of  land  as  of  goods,  and 
that,  subject  only  to  the  vendor's 
equitable  lien  and  the  remedies 
for  enforcing  it,  the  contract  can- 
not be  rescinded  after  conveyance 
for  the  purchaser's  failure  to  pay 
the  price ;  see  above,  p.  931,  and 
n.  (0. 
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position  as  full  owner  of  the  land,  which  was  the 

subject  of   the   contract,   and    thenceforth  may  well 

exercise  all  rights  incident  to  such  ownership,  including 

the  power  of  disposition.     He  may  therefore  lawfully  Resale  after 

reseU  the  land  (0-     But  a  resale  under  the  Uberty  of  J^ wS 

resale  arising  from  the  ownership  restored  to  the  vendor 

by  his  rescimoii  of  the  contract  is  entirely  different 

both  from  a  resale  under  a  power  of  resale  expressly 

reserved  to  the  vendor  in  case  of  the  purchaser's  default, 

and  from  a  resale  by  a  vendor  who  has  not  rescinded 

the  contract,  but  resells  in  order  to  realise  his  lien  for 

the  price  under  a  power  in  that  behalf  alleged  to  be 

implied  in  the  contract  {u).     If  the  vendor  resell  after 

he  has  elected  to  rescind  the  contract,  he  resells  in  his 

capacity  of  owner  of  the  land  and  for  his  own  benefit 

and  at  his  own  risk  exclusively.     If  the  land  realise  a 

higher  price  than  at  the  sale  rescinded,  he  is  entitled 

to  keep  the  surplus  {x) ;  and  if  the  price  were  lower,  he 

has  no  right  of  action  against  the  former  purchaser  for 

the  difierence ;  for,  having  once  elected  to  rescind  the 

contract,  he  can  no  longer  claim  to  treat  it  as  subsisting 

and  recover  damages  for  its  breach  {y).     On  the  other  Resale  under 

hand,  where  the  land  is  resold  under  an  express  power  ^^^ 

of  resale  on  the  purchaser's   default,  the  contract  is  resale. 

indeed  rescinded  (a)  and  the  vendor  at  liberty  to  retain 


(0  Sowe  V.  Smith,  27  Ch.  D. 
89,  in  which  case  it  was  considered 
that  the  reserration  in  the  con- 
tract of  an  express  power  of  re- 
sale  on  the  purchaser's  defanlt 
did  not  prevent  the  vendor  from 
rescinding  the  contract  in  that 
event  and  thereafter  selling  as 
Oicner  ;  above,  p.  961,  n.  (/). 

(«)  See  above,  pp.  42 — 15,  931, 
where  it  is  maintained  that  the 
better  opinion  is  that,  in  the 
absence  of  express  stipulation, 
the  vendor  has  no  power  of  re- 
sale to  realize  his  lien  for  the 
price. 

[x)  Erpte.  Hunter,  6  Ves.  94, 


97;  Sag.  V.  &  P.  39;  dealing 
with  the  case  of  a  resale  under 
an  express  power,  which  rescind  a 
the  contract;  above,  p.  45,  and 
n.  (/).  The  same  law  applies, 
d  fortiori,  in  the  case  of  a  resale 
aa  owner  after  an  election  to 
rescind. 

(y)  Above,  p.  940 ;  Henty  v. 
Sekroeder,  12  Ch.  D.  666;  and 
consider  Harding  v.  Harding,  4 
My.  &  Gr.  5i4,  520;  Lamond  v. 
Davail,  9  Q.  B.  1030 ;  8ug.  V.  & 
P.  39—41  ;  Benjamin  on  Sale, 
648,  2nd  ed. 

(z)  Above,  pp.  46,  n.  (/),  916. 
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any  surplus  over  the  original  price  (a)  :  but  if  the  resale 
were  at  a  lower  price  the  vendor  is  entitled  to  recover 
the  difiPerence  from  the  purchaser,  not  as  general 
damages  for  breach  of  the  contract,  but  under  a  special 
stipulation  to  that  effect  expressed  {b)  or  to  be  implied 
in  the  agreement  (c).  Where  these  stipulations  are 
incorporated  in  the  contract,  the  deposit,  if  any,  must 
be  applied  as  far  as  it  will  go  in  satisfaction  of  the 
difference  in  price  on  the  resale,  notwithstanding 
that  the  contract  expressly  provide  that  the  deposit 
ReBaleto  shall  be  forfeited  on  the  purchaser's  default  ((/).  A 
vendOT*8lien,  resale  made  to  enforce  the  vendor's  lien,  either  by 
the  vendor  himself  affirming  the  contract  and  claim- 
ing an  implied  power  to  resell  for  the  purpose  (tf), 
or  under  an  order  of  the  Court  obtained  at  the  vendor's 
instance  (/),  is  like  a  sale  made  by  a  pledgee  of  goods 
to  recoup  himself  (r/).  The  contract  is  not  thereby 
rescinded  {h)  ;  any  surplus  in  price  obtained  on  the 
resale  belongs  to  the  purchaser  (t) ;  and  if  the  land  be 
resold  at  a  lower  price,  the  vendor  may  recover  the 
difference  in  an  action  on  the  contract  claiming  general 
damages  for  the  purchaser's  breach  (k). 


Title  under  a 
sale  by  a 
Tendor 
resolling. 


If,  on  a  sale  of  land,  the  purchaser  have  notice  that 
the  vendor  has  entered  into  a  prior  contract  for  sale 
thereof,  which  has  not  been  carried  out,  and  the  vendor 
claim  to  have  lawfully  rescinded  that  contract  for  the 
default  of  the  other  party  thereto,  the  purchaser  must, 
of  course,  require  very  clear  evidence  that  the  prior 
purchaser  has  committed  such  a  breach  of  the  contract 
as  justified  the  vendor  in  rescinding  it  (/).     If  the  fact 


(a)  Above,  p.  966,  n.  (x). 

(b)  Above,  pp.  68,  62. 

{c)  Lamond  v.  Davall,  9  Q.  B. 
1030,  1032;  Benjamin  on  Sale, 
648,  2nd  ed. 

{i)  Ockenden  v.  J/«i/y,  E.  B.  & 
E.  485. 

{e)  See  above,  pp.  42 — 46,  956, 
and  n.  (u). 


(/)  Above,  pp.  44,  rai. 

(jj)  Above,  p.  41. 

(A)  Harding  v.  Harding^  4  My. 
&  Or.  614 ;  above,  p.  45. 

(i)  Above,  p.  45. 

\k)  See  above,  p.  45,  n.  (rf); 
below,  p.  959. 

(0  Above,  pp.  936—938,  947, 
948. 
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be  at  all  doubtful  he  should  refuse  to  accept  the  title, 
for,  having  notice  of  the  prior  contract,  he  will  be  bound 
thereby,  in  case  it  be  still  subsisting  and  enforceable  (m). 
And  unless  the  vendor  can  prove  the  fact  to  be  reason- 
ably certain,  he  cannot  oblige  the  purchaser  to  accept 
the  title,  even  at  law ;  still  less  can  he  enforce  the  second 
contract  specifically  (n).  The  same  principles  apply 
where  the  vendor  claims  that  the  prior  contract  was 
lawfully  rescinded  by  him  under  an  express  power  of 
rescission,  or  was  otherwise  discharged  (o) ;  in  each  case 
strict  proof  must  be  required  of  the  facts  alleged  to  have 
extinguished  the  obligation  of  the  prior  contract.  If 
the  vendor  claim  to  be  reselling  under  a  power  of  resale 
expressly  reserved  to  him  by  the  prior  contract  (p),  the 
purchaser  must  require  equally  clear  evidence  that  the 
event  has  occurred  in  which  the  power  of  resale  was  to 
become  exercisable  (q),  and  should  observe  equal 
caution  in  accepting  the  title.  The  case  is  similar  to 
that  of  a  mortgagee  selling  under  his  power  of  sale, 
but  there  are  not  usually  any  special  stipulations  to 
protect  the  purchaser  in  the  event  of  an  improper 
exercise  of  the  power  (r).  If  the  vendor  claim  to  be 
reselling  under  a  power  of  resale  alleged  to  be  impliedly 
reserved  to  him  by  the  prior  contract,  and  that  contract 
contain  no  special  stipulations  from  which  such  a  power 
might  reasonably  be  implied,  the  purchaser  is  advised 
not  to  accept  the  title  («). 

§  2. — 0/ claiming  Damages  under  the  Contract, 

We  have  seen  that  every  breach  of  a  contract  to  sell  Remedv  by 
land  results  in  a  right  of  action  at  law  to  recover  ^*^°^  * 
damages  for  the  breach  (t) ;  and  that,  where  the  breach  law. 

(m)  Above,  p.  496.  (q)  Above,  pp.  302  sq, 

(«)  Above,  pp.  106,  107,  332.  ('")  ^^f»  PP'  ^^^ '^^  ,,  ^,. 

;  '     ,  '^     ^.-  («)  See  above,  pp.  42—46, 955, 

(0)  Above,  pp.  907  sq.  ^^^^   .  j  '  *'*' 

(n\  Above.  t>t>.  58.  62.  955.  /*\   AV>/%va  n   q.ia 


(0)  Above,  pp.  907  sq.  ^^^'^   .  j 

{p)   Above,  pp.  58,  62,  955.       (^)  Above,  p.  935. 
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What 
damage 
are  recover- 
able. 


is  of  an  essential  stipulation,  the  injured  party,  if  he 
do  not  choose  to  rescind  the  contract,  may  affirm  it  and 
sue  for  damages  for  the  breach  or  else  for  the  specific 
performance  of  the  contract  (w).  We  will  now  consider 
what  damages  are  recoverable  by  either  party  in  case  of 
his  election,  on  the  other's  breach  of  contract,  to  affirm 
the  agreement  and  to  pursue  his  remedy  for  damages  at 
law.  It  appears  that  this  is  to  be  determined  by  the 
general  rule  of  the  common  law  with  respect  to  the 
damages  recoverable  for  breach  of  contract,  as  qualified 
by  the  decision  in  Fhireau  v.  Thornhill  {x)  and  Bain  v. 
Fothergill{y)y  that  where  the  breach  complained  of 
arises  from  the  vendor's  inabiKty  (without  his  own 
fault)  to  show  a  good  title,  the  purchaser  is  not  entitled 
to  any  damages  for  the  loss  of  his  bai*gain  (s).  The 
general  rule  of  the  common  law  is  that,  where  a  party 
sustains  a  loss  by  reason  of  a  breach  of  contract,  he  is, 
so  far  as  money  can  do  it,  to  be  placed  in  the  same 
position,  with  respect  to  damages,  as  if  the  contract  had 
been  performed  (a).  But  this  rule  must  be  read  in  con- 
nection with  the  principle  that  the  damages  recoverable 
for  breach  of  contract  "  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally, 
i.c.y  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it "  (6). 


Damages  The  vendor's  right  to  damages  is  governed  by  the 

Se^ven^r^ ^^  g^J^^ra^  rul^  5  ^®  ^  entitled  to  substantial  compensation 


The  general 
rule  as  to 
damages. 


(m)  Above,  pp.  936,  946,  947. 

(x)  2  W.  Black.  1078. 

(y)  L.  R.  7  H.  L.  158 ;  above, 
pp.  30,  31. 

(z)  Parke,  B.,  Rohinton  v.  Har- 
man,  1  Ex.  850,  855. 

{a)  Ibid.  ;     Wall   v.     Cify     of 


London  Real  Property  Co.,  L.  B. 
9  Q.  B.  249,  253.  These  dicta  in 
Robinson  v.  Marman  appear  to  be 
good  law :  but  the  deoision  in 
that  case  was  overruled  hj  Bain 
V.  Fothergill. 

{b)  Badley  y,  Baxendale,  9  Ex. 
341,354. 
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for  the  purchaser's  failure  to  fulfil  the  bargain,  as  in 
the  case  of  a  sale  of  goods  (6*).  But  if  the  purchaser 
break  the  contract,  as  by  refusal  to  accept  a  good  title, 
duly  proved  {d)y  or  by  failure  to  pay  the  price  before  the 
vendor  has  parted  with  his  estate  in  the  land,  the 
vendor  cannot  recover  the  whole  price  as  damages,  but 
is  limited  to  the  loss  which  he  has  actually  sustained  (c), 
that  is  to  say,  the  difference,  if  any,  between  the  value 
of  the  land  as  remainiog  on  his  hands  at  the  date  of  the 
breach  and  the  price  agreed  to  be  paid  (e).  And  this  is  Where  the 
equally  the  case  where  the  purchaser  has  been  put  into  ^^  ^'  * 
j)ossession  without  any  conveyance  being  executed,  for  poflaesaion. 
the  vendor  then  retains  his  legal  estate  in  the  land,  and 
is,  consequently,  entitled  to  resume  possession  on  the 
purchaser's  breach  of  contract  (/).  Where  the  pur- 
chaser has  been  let  into  possession  before  completion  on 
the  terms  that  he  shall  pay  interest  on  the  purchase 
money  from  the  time  of  his  taking  possession  {g)^  and  he 
afterwards  commits  a  breach  of  the  contract,  the  vendor 
aflSrming  the  agreement  will  be  entitled  to  recover  the 
interest  as  damages,  and  the  purchaser  to  keep  any 
ordinary  casual  profits  received  by  him  during  his  pos- 
session :  but  where  the  purchaser  has  obtained  profits 
by  any  act  of  waste,  though  committed  in  accordance 
with  the  agreement,  the  vendor  may  recover  damages 
for  the  consequent  deterioration  in  value  of  the  in- 
heritance remaining  on  his  hands  (//).     If  a  deposit  were  Where  a 

•iji.1  1-  •i.'Li-^j.i.    deposit  has 

paid,  and  the  purchaser  comnut  a  breach  oi  contract,  beaipaid. 
the  vendor  a£5rming  the  contract,  of  course,  cannot 
claim  to  retain  the  deposit  as  forfeited,  and  to  be  paid, 

{e)  Laird  v.  Pirn,  7  M.  &  W.  (/)  Laird  v.  run,  7  M.  &  W. 
474,  478;  Noble  v.  Edtcardes,  5  '    4U,  41S;  Moor  v.  Sobertt.Z  O.B, 

Ch.  D.  378.  N.    S.    830,    844.      See    above, 

(rf)  See  Lethhridge  v.  Kirkman,  pp.  440,  450,  457—460,  954,  and 

25  L.  J.  Q.  B.  89.  n.  {q). 

(e)  Barrow  v.  Amaudy  8  Q.  B.  (p)  Ahove,  pp.  457—459. 

604,  609,  610;  Benjamin  on  Sale,  (A)  Laird  v.  Pirn,  7  M.  &  W. 

617,  618,  2nd  ed. ;  and  consider  474  ;    see  above,  pp.  451,  457  ; 

Noble  V.  SdtcardeSj  5  Ch.  D.  378.  and  cf.  above,  p.  953. 
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in  additioriy  his  full  measure  of  damages  for  the  breach  : 

but  he  is  entitled  to  keep  the  deposit  or  recover  it  from 

a  stakeholder  (/)  in  part  payment  of  the  price,  and  to 

recover  the  damages,  if  any,  which  he  has  sustained  by 

the  breach,  after  taking  into  account,  to  the  purchaser's 

credit,  the  payment  of  the  deposit.     And  this  is  the 

case,  although  the  contract  expressly  provide  that,  on 

the  purchaser's  failure  to  comply  with  the  conditions 

thereof,  the  deposit  shall  be  forfeited  (A)  ;  for  any  such 

stipulation  would  be  construed  as  conferring  only  the 

right  to  treat  the  deposit  as  forfeited  on  rescission  of  the 

contract  (/).     A  similar  stipulation  for  forfeiture  of  the 

deposit  as   liquidated  damages  does  not  preclude    the 

vendor  from  suing  for  damages  for  any  loss  sustained 

by  him   after  giving  credit  for  the  amount  of  the 

Whereaoon-  deposit  (m).     Where  the  vendor  has  executed  a  oon- 

beenexecuted  ^^7^^^    without    receiving  payment    of    the    entire 

purchase  money  (/^),  he  can  sue  for  the  whole  amount 

remaining  unpaid  in  the   event    of    the    purchaser's 

omission  to  pay  it  as  agreed.     In  that  event  the  amount 

due  becomes  a  debt,  and  is  recoverable  accordingly  (o). 

As  to  the  If,  on  the  purchaser's  breach  of  contract,  the  vendor 

expenses  of      ^^^^m  the  agreement  and  sue  for  damages  thereunder, 
the  sale.  it  does  not  appear  that  he  can  recover  his  expenses  of 

entering  into  the  agreement  or  proving  title  (p),  for,  as 
we  have  seen  (q),  he  is  entitled  to  substantial  damages 
for  loss  of  his  bargain  on  the  footing  of  being  placed, 
as  far  as  money  can  do  it,  in  as  good  a  position  as  if 
the  contract  had  been  carried  out.  But  if  the  contract 
had  been  completed,  he  would  have  had  to  bear  his  own 

(t)  Above,    pp.    22,   951,  and  (n)  Above,  p.  924. 

n.  (/).  (o)  Above,  pp.  924,  935;  Ben- 

{k)  Above,  p.  62.  jamin  on  Sale,  622,  2nd  ed. 

(/)  Consider  Oekenden  v.  Henly^  {p)  Observe  the  items  of  the 

£.  B.  &  E.  485 ;  above,  pp.  952,  damages  recovered  in   Laird  v. 

966.  Fim,  7  M.  &  W.  474 ;  of.  above, 

(m)  leelt/  v.  Grew,  6  N.  &  M.  pp.  949,  960. 

467.  to)  Above,  p.  958. 
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expenses ;  and  to  allow  him  to  recover  his  expenses,  in 
addition  to  compensation  for  his  loss,  would  be  to  place 
him  in  a  belter  position  by  reason  of  the  breach  of 
contract  than  he  would  have  occupied  if  the  agreement 
had  been  carried  out  (r) . 

The  purchaser's  right  to  damages  for  breach  of  the  What 
contract  is  governed  by  the  special  rule  that,  where  recov^blT 
the  breach  of  the  contract  is  occasioned  by  the  vendor's  ^7  the 
inability,  without  his  own  fault,  to  show  a  good  title, 
he  shall  be  entitled  to  recover,  as  damages,  his  deposit, 
if  any,  with  interest,  and  his  expenses  incurred  in  con- 
nection with  the  agreement,  but  not  more  than  nominal 
damages  for  loss  of  his  bargain  («).  Subject  to  this 
special  rule,  however,  the  purchaser's  right  appears  to 
be  regulated  by  the  general  law  {t).  The  reason  given 
for  the  rule  in  Flureau  v.  Thornhill  («)  is  that,  owing 
to  the  difficulties  and  uncertainty  of  the  English  law  of 
real  property,  the  parties  to  a  sale  of  land  must  be 
taken  to  have  contracted  on  the  understanding  that,  if 
the  purchase  goes  off  because  of  the  vendor's  inability 
to  make  a  good  title,  the  purchaser  shall  only  be 
recouped  the  expenses  he  has  incurred,  and  shall  not 
recover  any  other  damages  (x).  This  rule  applies  in 
every  case  where  the  vendor's  breach  of  the  contract  is 


{r\  It  is  dear  that,  if  the 
▼enaor  execute  a  conveTance 
without  payment,  his  lien  ex- 
tends only  to  the  price  and 
interest  thereon,  and  ne  has  no 
claim  to  be  recouped  his  ex* 
penses.  Consider  cases  cited 
above,  p.  925.  And  it  is  thought 
that  the  same  principle  is  appli- 
oable  where  toe  vendor  is  not 
entitled  to  recover  the  whole 
price  as  damages.  See  below, 
pp.  967,  968. 

(»)  Flureau  v.  Thornhill,  2  "W. 
BUok.  1078 ;  Sikea  v.  Wild,  1  B. 
&  S.  687,  4  B.  &  S.  421  ;  Bain 
T.  FothergiU,  L.  B.  7  H.  L.  168. 


This  rule  also  applies  to  contracts 
to  grant  a  lease  of  land  in  which 
the  lessor  undertakes  to  show  a 
good  title ;  Jtobiruon  v.  Sarman, 
1  Ex.  850 ;  Hantlip  v.  Fadwiek, 
6  Ex.  615  ;  Gas  Light  and  Coke 
Co.  V.  Towte,  35  Ch.  D.  519,  643; 
Feaae  v.  Courtney,  1904,  2  Ch. 
603,  511,  612;  see  above,  p.  78, 
n.  (A-). 

{t)  Engel  v.  Fitch,  L.  R.  4 
Q.  B.  669;  Bay  v.  Singleton, 
1899,  2  Ch.  320. 

(»)  2  W.  Black.  1078. 

{x)  Bain  v.  Fothergill,  L.  R.  7 
H.  L.  158,  207,  210. 
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Bain  V. 
FothergiU, 


Day  V. 

Singleton, 


owing  to  hifi  inability,  without  his  own  fault,  to  make 
a  good  title,  even  though  he  had  expressly  or  im- 
pUedly  {y)  represented,  contrary  to  the  fact  but  without 
fraud,  that  he  had  a  good  title  (s).  Thus,  where  the 
owner  of  leaseholds  not  assignable  without  the  lessor's 
licence  has  sold  them  without  mentioning  this  restric- 
tion (a),  and  the  lessor  has  refused  to  give  his  consent  to 
the  sale,  the  purchaser  can  recover  no  damages  beyond 
his  expenses  (6).  But  the  rule  in  question  is  only 
applicable  where  the  vendor's  breach  of  contract  arises 
from  his  inability  to  make  a  good  title  after  he  has 
made  an  honest  effort  to  discharge  his  obligation  in 
this  respect,  and  has  done  all  that  lies  within  his  own 
power  to  carry  out  the  agreement  (c).  For  example, 
where  an  owner  of  leaseholds  not  assignable  without 
the  lessor's  licence  had  sold  them  subject  to  his  consent 
to  the  assignment  being  obtained  ((f),  and,  instead  of 
endeavouring  to  procure  the  lessor's  licence,  actually 
induced  him  to  refuse  it,  it  was  held  that  the  purchaser 
was  entitled  to  recover  substantial  damages  for  the 
vendor's  breach  of  duty  {c).  And  it  appears  that, 
where  the  vendor's  breach  of  contract  consists  in  his 
wilful  refusal  or  neglect  to  take  the  steps  proper  to 
prove  his  title,  as  to  deliver  an  abstract,  he  would  be 
liable  to  pay  substantial  damages  (/),  So  if  the  vendor 
commit  a  breach  of  his  duty  to  convey  the  land  sold  or 
to  put  the  purchaser  in  possession  (g)y  and  the  breach 
be  caused,  not  by  his  inability  to  make  a  good  title, 


(y)  Above,  pp.  676—678,  743, 
744. 

(z)  S.  C,  overruling  Hopkins 
V.  Grazebrookj  6  B.  &  C.  31,  and 
Mobinson  v.  Hannan^  1  Ex.  856, 
which  decided  the  COD  trary.  The 
iDDOcent  mifirepresentataon  is  not 
a  cause  of  action  for  damages; 
above,  p.  739. 

(a)  Above,  pp.  368—360. 

\b)  Bain  v.  Fothcrgill,  ubi  sup. ; 
pee  also  Peaw  v.  Courtney ^  1904, 
2  Ch.  603. 


{e)  See  Tuzner,  L.  J.,  WiUianit 
V.  Olenton^  L.  R.  1  Ch.  200,  209. 

(</)  Above,  pp.  368,  369,  and 
n.  (y),  914. 

{e)  Day  y.  Singleton,  1899,  2 
Ch.  320. 

(/)  Consider  Jones  v.  Gardiner, 
1902,  1  Ch.  191.  Qui^r^,  whether 
this  principle  should  not  have 
been  applied  in  Compton  y,  Bagley, 
1892,  1  Ch.  313. 

{g)  Above,  pp.  609,  639,  n.  [q). 
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but  by  his  wilful  refusal  or  neglect  to  do  some  act, 
which  lies  entirely  'within  his  own  power  and  is  neces- 
sary to  discharge  his  obligation  in  these  respects,  the 
purchaser  is  entitled  to  recover  damages  for  loss  of  his 
bargain  to  be  calculated  according  to  the  general  prin- 
ciple of  the  law  (//).  Thus  where  mortgagees  sold  the  Engtiy, 
mortgaged  land,  with  vacant  jDossession,  under  their 
power  of  sale,  and  the  mortgagor  was  in  possession  and 
they  deliberately  omitted  to  eject  him,  and  were  there- 
fore unable  to  hand  over  possession  at  the  time  for 
completion,  it  was  held  that  the  purchaser  was  entitled 
to  recover  substantial  damages  for  his  loss,  and  that 
the  measure  of  damages  was  the  difference  between  the 
contract  price  and  the  value  of  the  land  at  the  time  of 
the  breach  of  contract ;  and  the  purchaser  having  resold 
the  land  at  an  advanced  price,  it  was  considered  that, 
in  the  absence  of  any  other  evidence,  the  price  at  which 
the  purchaser  resold  might  be  taken  to  be  the  value  of 
the  land ;  and  the  purchaser  recovered  accordingly  the 
amount  of  the  profit  on  the  resale  (t).  It  should  be 
noted  however  that,  although  a  vendor,  who  has  con- 
tracted to  give  vacant  possession,  is  bound  at  his  peril 
to  eject  a  tenant  by  sufferance  (A:),  a  tenant  at  will  or  a 
trespasser  (/),  who  refuses  to  give  up  possession,  he  is 
not  obliged  to  engage  in  litigation  with  persons  assert- 
ing in  good  faith  and  with  apparent  or  reasonably 
possible  right  claims  adverse  to  his  title  {m).  And  it  is 
thought  that,  if  he  preferred  to  renounce  the  contract 
rather  than  engage  in  such  litigation,  he  could  not  be 
cast  in  substantial  damages.    And  where  his  title  is 

(A)  Engel  v.  Fitehf  L.    R.   4  is  in  the  position  of  a  tenant  by 

Q.  B.  659  ;    Godwin  y.  Franeia,  sufferance  at  law ;  notes  to  Keeeh 

L.  R.  6  C.  P.  295,  306,  308  ;  Day  v.  HaU,  1  Smith,  L.  C. ;  Wms. 

Y.  Singleton,  1899,  2  Ch.  320,  329,  Real  Prop.  534,  and  n.  (a),  19th 

332 — 334  :  and  consider  Cornwall  ed. 

V.  Jfmsonf  1900,  2  Ch.  2.  8  ;  Jone$  fj.    ax^^^  ««   aar  aaq 

V.  Gardiner,  19o2,  1  Ch.  191.  (^  ^^^®'  PP*  ^^^^  **^- 

(i)  See  previous  note.  (m)  Turner,  L.  J.,  Williams  v. 

{k)  A  mortgagor  in  possession  Glenton,  L.  R.  1  Ch.  200,  208. 
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imperfect,  he  is  of  course  not  liable  to  paj  substantial 
damages  if  he  decline  to  buy  in  any  outstanding  estate 
or  incumbrance.  Such  an  act  as  this  would  depend  on 
others'  consent,  and  does  not  lie  entirely  within  his 
own  power  («). 

As  to  the  A  purchaser  afiSnuing  the  contract  for  sale  and  claim- 

otherpurchose  ^^g  damages  for  the  vendor's  breach  of  the  agreement 
money  paid.  £g  entitled,  as  we  have  seen  (o),  to  recover  his  deposit, 
with  interest.  And  if  the  deposit  were  paid  to  an 
auctioneer  or  other  stakeholder,  he  can  recover  interest 
thereon,  as  damages,  from  the  vendor  (p).  The  pur- 
chaser may  also  claim,  as  damages,  to  be  recouped, 
with  interest,  any  other  sums  he  may  have  paid  on 
account  of  the  purchase  money,  beyond  the  deposit  (^), 
or  to  be  compensated  for  any  other  property,  which  he 
may  have  parted  with,  or  for  any  act  done  to  his  detri- 
ment as  part  of  the  consideration  for  the  sale.  For 
where  land  is  agreed  to  be  conveyed  for  any  considera- 
tion immediately  executed  in  favour  of  the  person 
promising  to  convey,  it  is  impossible  to  suppose  that 
the  parties  contracted  on*  the  understanding  implied  in 
cases  like  Fiureau  v.  Thornhill  (r),  where  the  contract 
is  executory  on  both  sides ;  and  the  other  party  is 
entitled,  as  regards  the  executed  consideration,  to  be 
placed,  as  far  as  damages  can  do  it,  in  as  good  a 
position  as  if  the  contract  had  been  carried  out  («).  It 
appears,  however,  that  if  in  such  a  case  the  purchaser 
bought  with  full  notice  of  the  state  of  the  vendor's 


(n)  See  above,  pp.  130—134. 

(o)  Above,  p.  961 ;  Compton  v. 
Bagley,  1892,  1  Ch.  813,  321 ;  Lay 
T.  SingUton,  1899,  2  Ch.  320; 
Bug.  V.  &  P.  362,  639. 

{p)  Farquhar  v.  Farley^  7  Taunt. 
592.  As  we  have  seen,  the  stake- 
holder himHelf  is  not  liable  to  pay 
interest  on  the  deposit,  though  he 
is  bound  to  return  the  sum  de- 
posited to  the  purchaser  on  the 


vendor's  breach  of  the  contract ; 
above,  p.  22. 

{q)  Consider  Sherry  v.  Oke^  3 
Dow.  P.  C.  349,  361  ;  OomtcaU 
V.  ffen»<m,  1900,  2  Ch.  298. 

(r)  Above,  p.  961. 

(«)  StrtittT.Fariar,  16  M.  &W. 
249;  Wall  Y.  City  of  London  Real 
Property  Co.,  L.  K.  9  Q.  B.  249  ; 
above,  p.  958. 
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title  {t)y  and  the  vendor  were  prevented  from  carrying 
out  the  contract  by  a  defect  in  the  title  and  not  by  his 
own  fault,  the  purchafier  affirming  the  contract  would 
not  be  entitled  to  more  than  nominal  damages  for  loss 
of  his  bargain  (w).     Where  the  purchaser  affirming  the  ExperweB 

,       .  t       1%       •   ^  I  1  1  •  1  recoverable  by 

contract  has  the  nght  to  recover  his  expenses  as  damages,  the  pnichaser 
he  is  entitled  to  be  recouped  his  expenses  of  preparing,  *•  damages, 
stamping  and  executing  the  written  memorandum  of 
the  contract  (a?),  as  well  as  those  properly  incurred  in 
carrying  out  the  agreement  for  sale.  And  under  the 
latter  head  he  may  recover  his  costs  of  investigating  the 
title  {[/)  and  searching  for  incumbrances  (2),  or,  if  the 
vendor's  breach  did  not  occur  until  after  the  acceptance 
of  the  title  (a),  the  costs  of  preparing  the  conveyance  (6). 
And  the  purchaser  may  recover  the  costs  due  from 
himself  to  his  solicitor  in  respect  of  these  items,  although 
the  solicitor's  bill  have  not  been  paid  (c).  But  the  pur- 
chaser cannot  recover  any  expenses  which  were  purely 
preliminary  to  entering  into  the  agreement  for  sale ;  as 
of  any  negotiations  leading  up  to  the  sale,  or  of  a 
survey  or  a  valuation  made  before  the  sale  for  his  own 
information  (d).  Nor  can  he  get  back  any  expenses  of 
carrying  out  the  agreement,  which  have  been  prema- 
turely incurred.  Thus,  the  purchaser  is  not  justified  in 
preparing  a  conveyance  until  the  vendor  has  shown 
such  a  title  as  he  is  bound  to  accept ;  and  if  he  do  so 
before  that  time,  he  cannot  recover  the  expense  of  it  in 
case  the  vendor  fail  to  show  such  a  title  and  so  break 
the  contract  (^).     So  also  he  should  not  get  the  land 

(0  Above,  p.  164.  362. 

(f)  Conader  Oa*  Light  and  Coke  (a)  Above,  p.  510. 

Co.  V.  Tow»e,  35  Ch.  D.  619,  543.  {b)  Sug.  V.  &  P.  362;  2  Dart, 

(x)  Hafulip  V.  Padwiek,  5  Ex.  V.  &  P.  1076. 

615.  (c)  Riehardion    v.     Ch<uen^    10 

(y)  Above,    p.    961,    n.   («) ;  Q.  B.  756. 

Richards  v.  Barton,  1  Eep.  268  ;  (d)  Hodgis  v.  Litchjield,  1  Bing. 

Hamlip  v.  Padicick,    Compton  v.  N.  C.  492,  498;    Sug.  V.  &  P. 

Bagley,  ubi  sap.  362. 

(«)  HodgtB  V.  Litchjield,  1  Bing.  {e)  Jarmain  v.  Egehtone,  5  Car. 

N.  C.  492,  499;  Sug.  V.  &  P.  &P.  172  ;  Hodges  v.  LitehJUld,  1 
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sonreyed  until  a  good  title  has  been  shown,  and  cannot 
charge  against  the  vendor  the  expenses  of  a  earvej 
prematurely  made  (/).  Bat  if  the  land  were  snrreyed 
after  a  good  title  had  been  shown  on  the  abstract,  it  is 
thought  that  the  expense  of  the  surrey  would  be 
properly  incurred  (g)y  and  would  therefore  be  recover- 
able in  case  of  a  subsequent  breach  of  the  contract  The 
purchaser  cannot  recover,  as  expenses,  any  loss  or  outlay 
incurred  in  raising  the  purchase  money ;  as  a  loss  by 
selling  any  stock,  shares  or  securities  to  provide  the 
money  (A),  or  the  costs  or  charges  of  borrowing  the 
money  (t) :  but  if  before  the  breach  the  contract  had 
proceeded  to  such  a  point  that  it  was  reasonable  for  the 
purchaser  to  have  the  money  ready  to  complete  the 
purchase,  he  may  recover,  as  damages,  interest  on  any 
money  so  lying  idle,  whether  it  were  actually  raised  or 
were  only  held  ready  by  a  third  party  to  be  applied  to 
the  purchaser's  use  at  call  (A-).  The  purchaser  cannot 
recover  the  extra  costs  as  between  solicitor  and  client 
of  an  action  for  specific  performance  of  the  contract 
brought  against  him  by  the  vendor  and  dismissed  with 
costs  as  between  party  and  party  (/),  or  his  own  costs 
of  an  action  for  specific  performance  brought  by  himself 
and  dismissed  without  costs  on  the  vendor's  failure  to 
prove  a  good  title  (i/i).  Where  the  purchaser  has  been 
let  into  possession  pending  completion,  with  liberty  to 
do  repairs  or  make  alterations  or  improvements  at  his 
own  expense,  he  cannot  recover  any  money  so  spent 
among  his  expenses  of  carrying  out  the  agreement  (n). 
A  fortiori^  he  cannot  recover  any  money  so  spent,  where 

Bing.  N.  C.  492,  499;  Sug.  V.  &  (k)  Sherry  y.  Oke,  3  Dow.  P.  C. 

P.  862.  349,  361;  Sug.  V.  &  P.  287, 362, 

(  f\  Riiir  V   &  P   362  640. 

W  AWe.  p.  639 ;  S.g.  V.  &  n.^?!.^^'"  "  '^"'*-^"'  '  ^^^ 

^-  ^^2.                                       .  (,„)  Maldtfi  V.  Fywn,  11  Q.  B. 

(h)  FUtreau  t.  Thomhill,  2  W.  292  ;  see  above,  p.  69  and  n.  (e). 

Black.  1078.  (»)  Bratt  v.  iV/t«,  Sug.  V.  & 

(i)  Eanslip  T.  Fadwiek.  6  Ex.  P.  812;   JForthinyton  v.  Warring- 

6lJ.  ton,  8  C.  B.  134. 
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he  did  the  repairs  or  made  the  improvements  withoat 
any  express  agreement  Yrith  the  vendor  authorizing  him 
to  do  so  (o).  If  the  purchaser  choose  to  incur  any 
expenses  in  assumed  furtherance  of  the  agreement  after 
he  has  been  made  aware  of  a  definite  breach  of  contract 
on  the  vendor's  part,  he  must  pay  them  out  of  his  own 
pocket  and  cannot  charge  the  vendor  therewith,  as 
damages  {p). 


A  question  arises,  whether  the  purchaser  is  entitled  Whether  the 
to  get  back  his  expenses  in  connection  with  the  agree-  recover  his 
ment  in  a  case  where  he  is  allowed  to  recover  substantial  ^^q^"^*  ^ 
damages  for  the  vendor's  breach   of  contract.     It  is  allowed 
submitted  that  he  is  not.     It  is  true  that  in  the  case  of  damages  for 
Engel  v.   Fitch  {q)y   above   stated,  the  purchaser  was  J^<*\*»" 
actually  allowed  to  recover  damages  for  loss  of  his 
bargain  in  addition  to  his  expenses  of  investigating 
title,  &c. :  but  this  appears  to  have  been  owing  to  the 
form  in  which  the  question  was  presented  to  the  Court. 
The  vendor  had  paid  into  Coui't  enough  to  satisfy  the 
purchaser's  expenses;   and  at  the  trial  a  verdict  was 
taken  by  consent  for  the  plaintiff,  who  was  the  purchaser, 
for  the  amount  of  the  profit  on  his  resale  beyond  the 
money  paid  into  Court,  with  leave  to  move  to  enter  the 
verdict  for  the  defendant.     A  rule  nisi  was  accordingly 
obtained  and  was  discharged  by  the  Court  of  Queen's 
Bench,  whose  decision  was  afiirmed  in  the  Exchequer 
Chamber.    The  result  of  this  was  that  the  purchaser 
obtained  as  damages  not  only  the  whole  amount  of  the 


(o)  See  aboTe,  pp.  457,  468.  authority  of  Engel  v.  Fiich,  that 

(p)  PounsettY.  Fuller,  17  C.  B.  J  V^rohBB^  entiUed  to  damag^ 

660;   SikeB  v.    Wild,  1  B.  &  S.  *^  ^"^^  ^"  bargain  should 

687.  690,  4  B.  &  8.  421,  424.  '^''^''  ^,  expenses  of  investi- 

'        '  '  gating    title    as    well.      But  it 

{q)  L.  R.  4  Q.  B.  659 ;  above,  appears  to  have  been  overlooked 

p.    963.      And    in    Godicin    ▼.  that  this  would  place  him  in  a 

Franeit,  L.  R.  5  G.  P.  295,  it  better  position  than  if  the  oon- 

was  admitted,  apparently  on  the  tract  had  been  carried  oat. 
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profit  on  the  resale,  but  his  expenses  of  the  original 
sale  as  well.  These  he  would  have  had  to  pay  out  of 
his  own  pocket  if  the  original  sale  had  been  duly  com- 
pleted. The  result  of  the  verdict,  therefore,  was  to 
place  him  in  a  better  position  by  reason  of  the  breach 
of  contract  than  he  would  have  occupied  if  there  had 
been  no  breach.  Such  a  result,  it  is  submitted,  cannot 
possibly  be  supported.  The  true  principle  appears  to 
have  been  applied  in  the  case  of  Day  v.  Singleton  («). 
In  that  ease  the  purchaser  claiming  damages  as  plaintiff 
was  allowed  by  Eomer,  J.,  to  recover  his  deposit,  with 
interest,  and  his  costs  of  investigating  the  title.  On 
appeal  this  judgment  was  reversed,  except  as  regards 
the  deposit;  it  was  declared  that  the  plaintiff  was  entitled 
to  substantial  damages  for  the  vendor's  breach  of  duty, 
and  an  inquiry  was  ordered  to  ascertain  the  amount  of 
such  damages  according  to  the  general  principle  of  the 
Common  Law.  It  seems,  therefore,  to  have  been  recog- 
nised that,  as  the  purchaser  was  to  have  substantial 
compensation  for  the  loss  of  his  bargain,  he  was  not 
entitled,  in  addition,  to  recover  expenses,  which  he 
would  have  had  to  bear  himself  if  the  contract  had 
Damages  for  been  completed  (^).  Where  land  has  been  sold  for 
wlwreiand*'  *  particular  purpose,  as  for  carrying  on  a  trade 
sold  for  a  or  business  there  (w),  and  the  vendor  commits  such  a 
breach  of  contract  as  entitles  the  purchaser  to  damages 
for  loss  of  his  bargain,  the  purchaser's  loss  of  profit 
from  his  inability  to  use  the  premises  in  the  manner 
contemplated  by  the  contract  may  be  taken  into  oon- 


partioular 
purpose. 


(«)  1899,  2  Ch.  320 ;  stated 
above,  p.  962.  The  head-note 
states  that  the  purchaser  was 
held  to  be  entitled  to  recover 
damag-es  for  loss  of  his  bargain, 
besides  his  expenses ;  but  it  does 
not  correctlj  represent  the  effect 
of  the  judgment. 

{t)  The  right  principle  as  to 
the  damages  recoverable  appears 


to  have  been  applied  in  Hopkim  v. 
Grazebrooh,  6  B.  &  G.  31,  and 
Robinson  v.  Snrmany  1  Ex.  850  ; 
though  the  decision  in  each  of 
those  cases,  that  substantial 
damages  were  in  the  circum- 
stances recoverable  at  all,  has 
been  overruled;  above,  p.  962, 
n.  (2). 

(tt)  Above,  pp.  607,  608. 
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sideration  in  assessing  the  damages  recoverable  from 
the  Tender  (j-) . 

If    thfi    purchaser    affirm    the    contxact   and  claim  purrhuer  hw 
damages  for  the  vendor's  breach,  ho  has  no  lien  on  the  "j"  ''*■"  '"^ 
land  sold  for  the  amount  of  damages  recoverable,  not- 
withstanding that  this  includes  compensation  for  instal- 
ments of  the  purchase  money  actually  paid  {>/). 

It  has  been  mentioned  (z)    that,  on   breach  of   an  A  party  mav 
essential  stipulation  in  the  contract,  the  injured  party  ^^o^^^"^ 
electing  to  affirm  the  agreement  has  the  alternative  of  <>'  damages  in 
suing  at  law  for  damages  for  the  breach,  or  suing  in  natire. 
equity  for  specific  performance  of  the  contract.     Under 
the  present  practice,  he  can  pursue  these  remedies  in 
one   action   claiming    alternative    relief  (n) :    but    hia 
recovery  of  judgment  for  damages  will  bar  his  right  to  Ju<l;{inent  tnr 
enforce  the  contract  specifically,  as  that  is  a  conclusive  bareTheothe^ 
election  to  adopt  the  legal  remedy  ('*),  and  the  other 
party's  obligation  under  the  contract  is  then  merged  in 
the    judgment  (c).     And  if  he   obtain   an   order  for 
specific  performance  of  the  contract,  that  will  be  a  bar 
to  his  recovering  damages  for  the  breach  («/) ;  for  in 


(<]  Jaguft  y.  MiUur.  6  Ch  D. 
153  ;  Jone*  t.  Oanfiner,  1902,  1 
Ch.  191. 

(v)  Coinirall  ».  /fnitun.  1900.  2 
Ch  298,30-1:  above,p.9GJ.  Cf. 
aboTe.  p.  950. 

(:)  Above,  p.  917. 

(o)  Comicall  v.  Ilrnion,  1900, 
2  Ch.  29S.  Under  the  old 
Chanceij  practice  such  altema- 
tive  relief  ouuld  not  havo  been 
obtained  ineqoity:  Sniimbuiy  v. 


ance  or  damages  must  tako  care 
to  olaim  particularly  such  dsm- 
agee  tu  he  i«  eatilled  to  recover 
at  Ihw  for  breach  of  tbc  contract ; 
otberwiso  hia  claim  for  damage" 
may  be  treat*d  as  if  it  were 
merely  naclc  in  Bubnlitiition  for 
the  equiuble  remedy  of  »iKtific 
performnnce.  and  may  bu  de- 
feated by  anything  nliich  would 
bar  his  right  to  specifio  perform- 


jMtt,  5  My.  &  Cr.   1  ;  and.  of 

Ch.  D  »5fl :  .VifAo/.i«i  T.  flifliTB, 

oonrae.  not  at  law.     After  Lord 

1897,  W.  N.  52- 

Curoa'  Act,  atat.  2t  &.  il  Vict. 

(4)  Ormi  1.  Bni'i/hlon.  10  Bing. 

a.    27,    it  wa«  poBsible  to  claim 
damages  in  equity  as  an  addition 

.'.33,  638;  Sainlf  v.  />.yn.™.  1 

Mac.  &  G.  286,  290. 

to  or  in  snbHtitntion  for  npccifla 

[r}  Above,  p.  943. 

pmctice   a    party   suing   in    the 
alienuttiTe  for  epedfio  perform- 

[d]   In  default  of  the  defend- 

ant's compliance  »ith  the  order. 

the  plaintiff  may  rencind  the  con  - 

W. — 11. 
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Effect  of  the 
dismissal  of 


equity  the  plaintiff  suing  on  a  breach  of  contract  was 
required,  as  a  rule,  to  elect  which  remedy  he  would, 
pursue  {e) ;  and  a  man  entitled  to  alternative  remedies 
is  barred,  after  judgment  on  the  one,  from  asserting 
the  other  (/).  If  an  action  claiming  damages  for  a 
breach  of  the  contract  be  brought  against  a  party 
thereto,  he  may  counterclaim  for  specific  performance ; 
when,  if  the  counterclaim  be  successful,  the  action  will 
fail  (^),  and  rice  tenid{h),  and  the  unsuccessful  party 
will  be  estopped  from  again  asserting  a  right  to  enforce 
the  contract  (/).  And  if  such  a  counterclaim  were  not 
made,  and  judgment  for  damages  were  recovered,  the 
defendant  would  equally  lose  all  right  to  enforce  the 
contract  specifically ;  for  the  judgment  would  be  con- 
clusive against  him  that  he  had  committed  a  breach  of 
contract,  so  that  he  could  then  no  longer  maintain  that 
he  had  always  been  ready  and  willing  to  carry  out  his 
part  of  tha  contract  (A).  This  doctrine,  however, 
applies  only  in  the  case  of  breach  of  an  essential  stipu- 
lation contained  in  the  contract.  If  the  stipulation 
broken  were  not  essential,  judgment  for  damages  for  a 
breach  thereof  would  not  preclude  either  party  from 
asserting  afterwards  the  right  to  enforce  the  main  duty 
of  the  contract  either  at  law  or  in  equity  (/). 

If  either  party  to  the  contract  bring  an  action  for  its 


tract,  but  cannot  claim  damages 
thereunder;  Henty  y.  Schroder^ 
12  Ch.  D.  666;  above,  p.  948, 
n.  (m). 

{e)  Carrick  v.  Young ^  4  Madd. 
437  ;  Phelps  v.  Prothero,  7  De  G. 
M.  &  G.  722,  733,  734 ;  Gedye  v. 
Montrose^  26  Beav.  45,  47  ;  Dan. 
Ch.  Pr.  767,  4th  ed.  ;  2  Dart, 
V.  &  P.  993,  5th  ed. 

(/)  Scarf  V.  Jardine,  7  App. 
Cas.  345 ;  Morel  v.  Westmorland, 
1904,  A.  C.  11;  and  note  (6), 
above. 

iff)  Green  v.  Sevirif  13  Ch.  D. 
589. 


(A)  Compton  v.  Baghy,  1892,  1 
Ch.  313. 

(0  Above,  p.  943. 

(A)  See  Walked'  v.  Jeffreys,  1 
Hare,  341,  352  ;  Fry,  Sp.  Perf. 
§  922,  p.  427,  3rd  ed.  ;  above, 
p.  936.  It  appears  that,  under 
the  old  practice  inequity,  a  judg- 
ment for  damages  at  lawfor  breach 
of  a  contract  was  in  general  a  good 
plea  in  bar  of  a  suit  for  specific 
performance  of  the  contract ;  Mit- 
ford  on  Pleading,  253  (296,  5th 
ed.)  ;  Dan.  Ch.  Pr.  611-614, 
4th  ed. 

(/)  Above,  pp.  935,  940,  947. 
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specific  performance,  and  the  action  be  dismissed  upon  an  acticn  for 
any  ground  which  furnishes  a  good  defence  to  an  action  ^rformanoe. 
at  law  for  breach  of  the  contract,  the  unsuccessful 
plaintiff  is  estopped  by  the  judgment  from  proceeding 
to  recover  damages  for  the  breach  (w),  unless  the  judg- 
ment were  expressly  declared  to  be  without  prejudice 
to  the  plaintiff's  remedy  at  law  (/?).  If,  however,  the 
action  for  specific  performance  were  dismissed  upon 
any  ground  (such  as  hardship  or  unfair  dealing  {o) ) 
which  affords  no  defence  to  an  action  at  law  for  breach 
of  the  contract,  the  unsuccessful  party  would  not  be 
precluded  from  afterwards  pursuing  his  legal  remedy, 
notwithstanding  that  his  right  to  sue  at  law  were  not 
expressly  reserved  (/?).  In  either  case  the  defendant 
would  not  be  precluded  from  suing  on  the  contract  at 
law  (^),  unless  the  defence,  which  he  had  established  to 
the  specific  performance  of  the  agreement,  involved  his 
own  inability  to  enforce  it,  as  if  he  had  proved  that  the 
contract  was  void  for  his  mistake  (r)  or  for  illegality  («). 

If  the  vendor's  action  for  specific  performance  be  dis-  Vendor'aposi- 
missed  because  the  Court  considers  that  the  title  shown  afier\is*^ 
is  too  doubtful  to  be  forced  upon  an  unwilling  pur-  action  for 

specific  pcr- 


(»i)  Ti'e<kgar  v.  Windus,  L.  R. 
19  Eq.  607,  613—616. 

(m)  Langiiiead  v.  Maple ,  18  C.  B. 
N.  S.  255.  And  note  that,  under 
the  old  practice  in  equity,  where 
a  vendor^s  suit  for  specific  per- 
formance was  dismissed  on  some 
ground,  which  would  prevent  his 
succeeding  in  an  action  on  the 
contract  at  law,  as  his  failure  to 
show  a  g^ood  title,  the  Court  would 
order  the  return  of  the  deposit 
with  interest,  unless  tho  order 
were  intended  to  be  made  without 
prejudice  to  the  vendor's  remedy 
ut  law ;  Anson  v.  IlodgeSf  6  Sim. 
227  ;  Southcomh  v.  Exeter,  6  Hare, 
213,  225—228;  Webb  v.  Kxrby,  7 
l>e  G.  M.  &  G.  376  ;  Itede  v. 
Oaken,  2  De  G.  J.  &'  S.  olS;  Sug. 


V.  &P.  641. 

(o)  Above,  pp.  31,  685,  692. 

[p)  Beere  v.  Fleming ,  13  Ir. 
Com.  Law  Rep.  606,  513;  Trede- 
gar  v.  Windus,  L.  R.  19  Eq.  607, 
614  ;  and  consider  Mart  lock  v. 
Buller,  10  Ves.  292,  318;  Thomas 
v.  Dering,  1  Keen,  729 ;  JFrdg- 
tcood  V.  Adams,  8  Beav.  103,  105; 
Collins  V.  Cave,  4  Jur.  N.  8.  31  ; 
Maiden  v.  Fgson,  11  Q.  B.  292; 
Webster  v.  Cecil,  30  Beav.  62,  64  ; 
above,  pp.  69,  166—168,  685, 
709. 

{q)  Hodges  v.  Litchfield,  1  Bing. 
N.  C.  492  ;  above,  p.  948  ;  Sim- 
mons V.  Heseltine,  6  C.  B.  N.  S. 
664. 

(r)  Above,  pp.  665  fq. 

(»)  Above,  p.  777. 


20  (2) 
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fonnance  has  chaser  (^),  it  appears  that  he  is  not  estopped  from  assert- 
Ss^'the'^  ing  his  remedy  at  law(»).  And  at  laic  the  vendor 
title  is  is  entitled  to  recover  substantial  damages  {x)  from  the 

Vendor  ma  purchaser  if  the  latter  refuse  to  accept  such  a  title  to  the 
recover  land  as  he  had  contracted  to  take,  notwithstanding  that 

thepurchaser  *  Court  of  Equity,  in  proceedings  for  specific  perforra- 
refusesucha  ance  against  the  purchaser,  would  not  oblige  him  to 
contracted  take  the  title  shown,  or  that  to  accept  the  title  would 
to  take.  expose  him  to  the  risk  of  instant  ejectment  (y).     The 

question  is  thus  raised,  What  title  does  the  vendor 
contract  to  show  according  to  the  construction  to  be 
placed  on  the  agreement  in  a  Court  of  law  P  As  we 
have  seen  (s),  where  the  parties  enter  into  special 
stipulations  restrictive  of  the  purchaser's  right  to  in- 
vestigate the  title,  these  are  rigidly  enforced  at  law; 
and  unless  the  vendor  has  made  a  misrepresentation 
sufficient  to  justify  the  rescission  of  the  contract  {a),  the 
purchaser  is  liable  in  damages  for  a  breach  of  the  agree- 
ment, regardless  of  the  fact  that  in  equity  the  contract 
is  not  specifically  enforceable  or  the  stipulation  is 
Is  the  Tender  thought  to  be  unfair.  With  respect  to  the  title  con- 
to  show  a  *^  tracted  to  be  shown  under  an  open  contmct,  conflicting 
opinions  have  been  judicially  expressed.  It  has  been 
asserted,  on  the  one  hand,  that  the  vendor  contracts  to 
show  a  good  marketable  title  (b)  ;  and  this  would 
oblige  him  to  show  such  a  title  as  a  Court  of  Equity 


Kood  market' 
able  title  ? 


(t)  Above,  pp.  107,  158,  1C8, 
332,  4 'SO  ;  and  see  next  section. 

(m)  See  Cooper  v.  Denne,  1  Ves. 
Jan.  565,  566  ;  and  consider  the 
oases  oited  above,  n.  (;>),  and 
below,  notes  (y),  {e).  Where  a 
Tender,  whose  action  for  specific 
performance  has  been  dismiesed 
on  the  above  ground,  is  entitled 
to  retain  a  deposit  paid  to  him 
for  the  reason  that  the  purchaser 
has  committed  a  breach  of  con- 
tract in  not  accepting'  the  title, 
he  must  be  equally  entitled,  as 
an  alternative,  to  sue  for  damages 
for  the  breach ;  see  note  (y). 


(j-)  Above,  p.  958. 

(y)  Best  V.  Hamand,  12  Ch.  D. 
I,  12;  and  consider  ^^  tS.ott  and 
Alvarez's  Contract,  1895,  2  Ch. 
603  ;  above,  pp.  165—168  ;  and 
oonwder  Rosenberg  v.  Ctok\  8 
Q.  B.  D.  162  ;  above,  p.  144. 

{z)  Above,  pp.  32,  64,  69,  70, 
165—168,  and  note  (y),  above. 

(o)  See  above,  p.  743. 

(*)  Jcakfs  V.  White,  6  Ex.  873, 
881 ;  diss.  Martin,  B.  Note  that 
this  opinion  was  a  dictum  odIj, 
not  necessary  for  the  decision  in 
the  case. 
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would  force  an  unwilling  purchaser  to  accept  (6').  But 
against  this  it  has  been  decided  that,  according  to  the 
true  construction  of  the  contract  in  a  Court  of  law,  the 
vendor  is  only  obliged  to  prove  such  a  title  as  a  Court 
of  law  shall  consider  to  be  good ;  and  that,  where  the 
title  depends  on  a  doubtful  point  of  law,  the  Court  will 
decide  the  question  and  pronounce  definitely  whether 
the  title  is  such  as  should  be  accepted  or  not,  without 
regard  to  the  doctrine  of  equity  concerning  doubtful 
titles  {(i).  The  weight  of  authority  is  in  favour  of  the 
latter  conclusion  (e).  But  where  the  vendor  is  claiming 
damages  under  the  contract,  the  onus  lies  on  him  of 
proving  his  title  (/)  ;  and,  as  we  have  seen  (//),  if  his 
title  depend  on  proof  of  a  fact,  the  purchaser  is  not 
bound  at  law  to  accept  it,  unless  the  vendor  can  prove 
the  fact  to  be  reasonably  certain.  If  a  vendor  should 
have  expressly  contracted  to  show  a  good  marketable 
title,  it  is  thought  that  he  could  not  recover  damages 
for  the  purchaser's  refusal  to  accept  the  title  in  case  it 
were  too  doubtful  for  a  Court  of  Equity  to  force  upon 
an  unwilling  purchaser  (h). 

Here  it  may  be  useful  to  give  a  brief  analysis  of  the  Defences  to  an 
defences  which  may  be  made  to  an  action  for  damages  J^^  ^"^q^ 
for  breach  of  a  contract  to  sell  land.      It  should  be  breach  of  the 
premised  that  the  onus  lies  on  the  plaintiff  of  proving  °**°    ^  * 
the  formation  of  the  contract  (i),  his  own  fulfilment  of 


(<;)  Above,  p.  435. 

(d)  Boyman  v.  GtUch,  7  Bing. 
379.  But  it  ahonld  be  noted  that, 
as  a  vendor  is  bound  to  show  a 
good  title  in  equity  as  well  as  at 
law  (above,  pp.  130,  135),  it  was 
considered,  after  some  conflict 
of  opinion,  that  an  equitable  in- 
cumbrance might  form  a  good 
ground  of  objection  to  a  tiUe  in 
a  Court  of  law,  even  before  the 
Judicature  Acts  or  the  Common 
Law  Procedure  Act,  1854  ;  Sug. 
V.    &  P.   400,   401  ;    Stevetis  v. 


Austen,  3  E.  &  E.  685. 

{e)  See  Simmons  v.  Heseltine,  5 
C.  B.  N.  S.  554,  569,  pointing 
out  that  Boyman  v.  Guteh  was  not 
cited  in  Jeakes  v.  White ;  Stevens 
v.  Austen,  3  E,  &  E.  685,  700  ; 
cases  cited  above,  pp.  165 — 168  ; 
Sug.  V.  &  P.  400  ;  2  Dart,  V.  & 
P.  976,  5th  ed. 

(/)  Above,  p.  938. 

iff)  Above,  p.  333. 

(h)  See  above,  p.  435. 

(i)  Above,  pp.  1  sq. 
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1.  Denial  of 
the  f  ormatdon 
of  the 
contract. 


2.  Denial  of 
itH  enforce- 
ability. 

H.  Denial  of 
its  validity. 


Mistake 
avoiding  the 
contract. 


any  condition  precedent  to  the  defendant's  liability  (y), 
and  the  defendant's  breach  of  the  agreement  {k).  The 
defendant  may  set  np  as  a  defence  (1)  a  denial  of  the 
formation  of  the  contract,  or  (2)  a  denial  of  its  enforce- 
ability, or  (3)  a  denial  of  its  validity,  or  (4)  an  assertion 
of  his  discharge  from  the  obligation  of  the  contract,  or 

(5)  a  denial  of  the  plaintiff's  performance  of  all 
conditions  precedent  to  the  defendant's  liability,   or 

(6)  a  denial  of  the  alleged  breach.  Denial  of  the 
formation  of  the  contract  is  illustrated  where  the 
plaintiff  asserts  and  the  defendant  denies  that  some 
letters  which  have  passed  between  them  amount  to  a 
binding  agreement  of  sale  (/) ;  or  where  the  defendant 
denies  that  some  third  person,  with  whom  the  plaintiff 
has  contracted  or  who  has  signed  the  memorandum  of 
contract,  was  his  agent  having  liis  authority  to  bind 
him  (m).  The  defence  that  the  alleged  contract  is  not 
enforceable  is  raised  by  a  plea  of  the  Statute  of 
Frauds  (n),  or  of  any  Statute  of  Limitation  (o).  If  the 
defendant  must  admit  the  formation,  or  apparent  for- 
mation {])),  of  the  contract,  and  cannot  take  the  above- 
mentioned  objections  to  its  enforceability,  he  may 
attack  the  validity  of  the  contract,  and  may  maintain 
either  that  it  is  void  ab  initio  or  that  it  is  voidable  at  his 
option  and  he  has  elected  to  avoid  it.  The  contention 
that  the  contract  is  altogether  void  is  illustrated  where 
the  defendant  says  that,  owing  to  a  mistake  which  he  is 
not  estopped  from  asserting,  tliere  was  no  true  consent, 
and,  therefore,  no  real  agreement,  between  the  plaintiff 
and  himself  (q) ;  also  where  it  is  asserted  that  there  has 
been  a  mistake,  common  to  both  parties,  as  to  some 
fact,  which  is  a  condition  precedent  to  their  agree- 


(;')  Above,  pp.  936—938. 

(*)  Above,  pp.  933—935. 

h)  Above,  pp.  5—17. 

(w)  Above,  pp.  9, 18,  andn.  («], 
19,  and  n.  (r),  672,  and  n.  {p) ; 
below,  pp.  976  itq. 


(m)  Stot.  29  Car.  II.  c.  3,  s.  4 ; 
above,  pp.  3,  9. 

(o)  Above,  pp.  943--945. 
( p)  Above,  pp.  666  sq, 
[f/)  Above,  pp.  €67—680. 
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meiit  (;•) ;  and  where  it  is  pleaded  that  the  contract  is 
void  for  illegality  («).     The  defence  that  the  agreement 
was  voidable  at  the  defendant's  option,  and  that  he 
chooses  to  avoid  it,  occurs  where  he  resists  the  enforce- 
ment of  the  contract  on  the  ground  of  misrepresentation, 
whether  fraudulent  or  innocent,  duress,  or  undue  in- 
fluence (/) ;  in  most  cases  where  he  pleads  some  legal 
incapacity  (h)  ;   and  where  he   sets  up   some  relative 
equitable  disability  in  bar  of  the  plaintiff's  claim  (x). 
The   plea  of    discharge   from   the   obligation   of    the  4.  Dinoharge 
contract  has  been  considered  in  the  preceding  chapter  (y).  ccmtetc^. 
The  objection,  that  the  plaintiff  has  not  fulfilled  some  5.  Denial  of 
condition   precedent    to    the    defendant's  liability,  is  Lrf^linance 
illustrated  where  the  vendor  sues  for  non-acceptance  of  of  Bome 
the  title  and  the  defendant  denies  that  a  good  title  has  precedent, 
been  shown  (s)  ;  or  where  the  purchaser  sues  for  refusal 
to  convey  and  the  vendor  denies  that  the  plaintiff  was 
ready  to  pay  the  price  (a) ;  also  where  the  contract  was 
made  subject  to  some  condition  precedent,  which  has  not 
been  performed  (/>).     A  denial  of  the  alleged  breach  6.  Donialof 
occurs  where  the   defendant  admits  the  contract  and 
does  not  charge  the  plaintiff  with  any  default  in  its 
performance,  but  disputes  the  facts  alleged  to  constitute 
his  own  breach  of  the  agreement.     Under  the  present 
practice  any  defences  which  may  be  taken  to  an  action 
may  be  raised  in  the  alternative,  notwithstanding  that 
one    ground    of    defence    may    be    inconsistent   with 
another  [c). 


When  judgment  has  been  obtained  by  or  against  the  Vendor's  posi- 

lion  after 


(r)  Above,  p.  695. 

(«)  Above,  p.  770  sq. 

(t)  Above,  pp.  722  sq. 

(«)  Above,  pp.  784  sq. 

(x)  Above,  pp.  874  sq. 

(y)  Above,  pp.  907  sq. 

(z)  Above,  pp.  609,  936—938. 

(a)  Above,  pp.  609, 726, 937, 938. 

(A)  Above,  p.  913. 

(f)  Berdan  v.  Gretniccodf  3  Ex. 


D.  2ol,  265  ;  Ha  or  keif  le^  v.  Bral^ 
shatv,  5  Q.  B.  D.  302 ;  IJnuieti  v. 
Carte,  19  Ch.  D.  311,  317;  Re 
Morgan,  35  Ch.  D.  492,  499,  600. 
Ah  to  the  manner  of  raising 
defences  under  the  present  prac- 
tice. Bee  B.  S.  C.  1883,  Orders 
XVIILl.  rr.  3,  5,  XIX.,  XXI., 
XXVIIL,  XXX.,  and  .notes 
thereto  in  the  Annual  Practice. 
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judgment  for  Vendor  for  damages  for  breach  of  the  contract,  his 
or™gafnst°'^  obligation  to  convey  the  land  sold  to  the  purchaser  is 
him.  merged  and  extinguished  in  the  judgment  (d).     He  is 

therefore  restored  to  his  former  position  of  full  owner 
of  the  land,  and  may  thenceforth  freely  deal  with  it  as 
his  own.  And  it  is  thought  that,  on  any  subsequent 
sale  of  the  land,  a  purchaser  having  notice  of  the  prior 
contract  (e)  may  safely  accept  the  title,  if  otherwise 
good,  on  receiving  proof  of  the  judgment  (/).  But 
the  vendor  suing  or  sued  for  damages  for  breach  of  his 
contract  to  sell  land  cannot  safely  make  any  disposition 
thereof  contrary  to  the  agreement  until  judgment  has 
been  recovered,  for  until  then  the  purchaser  is  not 
estopped  from  suing  for  the  specific  performance  of  the 
contract  (g).  But  we  have  seen  (h)  that  the  vendor  may 
lawfully  exercise  his  powers  of  disposition  where  the 
pm'chaser  has  committed  such  a  breach  of  the  contract 
as  unquestionably  discharges  him  from  his  obligation 
thereunder,  and  he  elects  to  rescind  and  not  to  affirm 
the  contract. 

Position  of  the  In  connection  with  the  liability  of  the  parties  to  a 
o^  1i>^^e  contract  for  the  sale  of  land  to  be  sued  at  law  for  breach 
memorandum  of  the  agreement,  it  will  be  convenient  to  explain  the 
position  of  the  persons  interested  where  one  of  the 
signatories  to  the  memorandum  of  contract  professes  or 
is  alleged  to  have  signed  as  agent  for  a  named  or  for 
an  undisclosed  principal  (i).  As  a  general  rule,  only 
the  persons  named  in  an  agreement  as  the  contracting 
parties  or  their  representatives  in  law  or  their  assigns 
can  sue  thereon ;  and  the  parties  alone,  or  their  legal 
representatives,  can  be  sued  thereon  at  law  (k).  But  an 
exception  occurs  in  the  case  of  principals,  who  may  sue 

(rf)  Above,  p.  943.  pp.  969  sq, 

{e)  Above,  pp.  496,  956,  957.  (h)  Above,  pp.  955  —  957. 

(/)  Above,  pp.  120,  121.  (i)  See  above,  pp.  3,  9. 

(o)  Consider  Hipgrave  v.  CasCj  [k)  Above,  pp.  461  «^.,  473, 475, 

28  Ch.  D.  358  ;  Cornwall  v.  Hen-  All,  490,  501 ;  Wms.  Pers.  Prop. 

i>on,    1900,    2    Cb.   298;    above,  174,  15th  ed. 


as  agent. 
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or  be  sued  on  contracts  made  by  their  agents,  with  their 
authority,  notwithstanding  that  they  were  not  named 
as  parties  to  the  agreement  (/).  A  contract  entered  into 
for  the  sale  of  land  by  one  who  afterwards  professes  or 
is  alleged  to  have  been  acting  as  agent  for  some  par- 
ticular principal  may  have  been  made  in  any  of  the 
following  states  of  fact :  —  (1)  The  agency  may  have  been 
disclosed  and  the  principal  named  in  the  memorandum. 
(2)  The  agency  may  have  been  disclosed  in  the  memo- 
randum, but  the  principal  may  not  have  been  named 
therein.  (3)  Neither  the  agency  nor  the  name  of  the 
principal  may  have  been  disclosed  in  the  memorandum, 
the  agent  contracting  ostensibly  on  his  own  account. 

Now  in  all  cases  where,  at  the  time  of  entering  into  Where  one 
a  contract,  one  contractor  is  made  aware  that  the  other  ^ot^*^* 
party  is  contracting  with  him   as  agent  for  a   third  professedly 
person  named  as  principal,  and  the  principal  has  autlio-  agent  for  a 
rised  or  ratifies  the  agent's  act,  the  principal  is  just  as  pafticular 
much  a  party  to  the  agreement  as  if  he  had  contracted  liability  of  the 
in  person ;   and  (subject  to  the  effect  of  the  rules  of  ^^nlisdet"! 
evidence  where  the  contract  is  put  into  writing)  it  is  a  mined  by  the 
question  of  the  intention  of  the  parties  to  be  gathered  tion. 
from  the  terms  of  the  contract  and  the  circumstances  of 
the  case,  what  liabilities  the  principal  and  his  agent 
are  to  incur  to  the   opposite  party  (w).      Thus,   the 
parties  may  by  their  agreement  determine  that  either 
the  principal  or  the  agent  shall  be  exclusively  liable,  or 
that  they  shall  both  be  liable  either  severally  or  jointly, 
or  jointly  and  severally,  and  that  their  liability  shall  bo 
alternative  or  cumulative.     And  the  rights  of  the  prin- 
cipal and  the  agent  to  enforce  the  contract  are  in 
general    correlative  to    their  respective    liabilities  (n), 

{I)  Thohnon  V.  Davenport,  9  B.  6  C.  P.  486. 

&  C.  78;  2  Smith,   L.  C.   379,  (»)  Caider  v.  DoMl,  L.   R.  6 

llthed.  C.    P.    486,   493,    494;    Elbingei- 

(m)  Thomson  v.  Davenport,  9  B.  Aetien-Geiellsehaft  v.  Clayey  L.  R. 

&  C,  78  ;    Caldei'  v.  Dobell,  L.  R.  8  Q.  B.  313,  317. 
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Subject  to  the  principle  that  the  rights  and  liabilities  of 
any  parties  to  a  contract  are  determined  by  their  inten- 
tion expressed  or  to  be  implied  therein,  and  in  the 
absence  of  any  indication  of  a  contrary  intention,  tho 
rights  and  obligations  of  the  persons  interested  will  be 
asceitained  by  the  following  general  mles : — 


Where  the  In  case  (1),  whei^  in  the  memorandum  the  principal 

nameJfin'tho    ^  named  and  the  agent  purports  to  contract  on  his 
meraorandum.  behalf,  the  principal,  if  he  previously  authorised   or 
subsequently  ratified  (o)  the  agent's  act,  has  the  right 
to  enforce  and  is  liable  to  perform  the  agreement,  to 
the  exclusion  of  the  agent,  who,  as  a  rule,  acquires  no 
rights  against  (p)  and  incurs  no  liability  to  the  other 
Contractmade  party  to  the  memorandum  (ry).     If,  however,  the  con- 
by  deed.  ^^.^^^^  vrere  made  by  deed,  then,  according  to  tlie  common 
law  rule  that  the  parties  only  to  an  indenture  can  sue 
or  be  sued  thereon,  the  agent  alone  is  liable  and  he  can 
sue  upon  the  agreement  (r).     But  it  appears  that  imder 
tlie  present  law  the  principal  being  named  in  though 
not  made  a  party  to  the  deed  might  enforce  the  agree- 
ment in  so  far  as  it  were  a  covenant  respecting  any 
tenements  or  hereditaments  (s) ;   or  he  might  enforce 
the  contract   under  the  equitable   jurisdiction  of  the 
Court,  if  the  provisions  of  the  deed  were  such  as  to 
constitute  him  a  cesfui-que-trw^f  of  the  benefit  of  the 
Foreign           agreement  (/).     Again,  the  established  usage  of  mer- 

principal. 


((/)  Bolton  Partners  v.  Lambert, 
41  Oh.  D.  295  (on  which  case  see 
tho  note  in  Fry,  Sp.  Perf.  711, 
3rd  ed.) ;  lie  rortuyneu  Copper 
Minen,  Id.,  4.5  Ch.  D.  16  ;  Jte 
Tiedemanu  and  Lcdtrmunn,  1899, 
2  Q.  B.  66. 

(jw)  Biekerton  v.  Burreily  5  M. 
&  8.  383;  Rayner  v.  Grote,  15  M. 
&  W.  359,  365. 

iq)  Consider  Doirnman  v.  Wi7- 
liama,  7  Q.  B.  103,  111;  Leui»  v. 
Meholwn,  18  Q.  B.  503  ;  Fairiie 
V.  Fcntofi,  L.  K.  5  Ex.  169;  Gadd 


V.  lluttjhlon.  1  Ex.  D.  357. 

(r)  jippietoH  Y.  Binksy  5  East, 
148;  Southampton  v.  Broun ^  6 
B.  &  C.  718  ;  Beckham  v.  Brake, 
9  M.  &  W.  79,85,  11  M.  &  W. 
315,  317. 

(n)  Stat.  8  &  9  Vict.  c.  106, 
8.  5,  applying  to  deeds  execated 
after  the  let  Oct.  1845. 

(i)  Hook  y.  Kinneur,  3  Swanst. 
417,  n.;  Gregory  y,  JFiiliatn»,  3 
Her.  582,  590  ;  Touehe  t.  Metro^ 
politan,  ^e.  Co.,  L.  R.  6  Ch.  671  ; 
Be  Etnpreu  Enyineo'Wff  Co.,   16 
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chants  is  that,  iii  the  absence  of  express  stiptilation  to 
the  contrarj,  an  agent  acting  for  a  foreign  principal 
has  no  authority  to  pledge  his  principal's  credit ;  and 
on  contmcte  affected  hy  this  usage  the  agent  ia  alone 
liable  or  entitled  to  sue(H),  in  the  abeeQce  of  stipulation 
to  the  contrary  (j-).  And  where  at  tlie  time  of  entering 
into  the  agi'eement  the  principal  was  not  in  existence  or 
had  not  the  legal  capacity  to  make  the  contract,  the 
agent  is  liable  tliereon  {//).  An  example  of  this  last 
doctrine  occurs  in  the  case  of  contracts  purjtorting  to  he 
made  by  an  agent  on  behalf  of  a  company  not  yet 
formed.  Here  the  agent  is  liable  upon  the  contract  {;/), 
and  the  company  cannot  afterwards  ratify  the  agent's 
act,  as  such ;  though  it  may,  of  com-se,  enter  into  a 
new  agreement  with  the  other  contracting  party  to  the 
same  effect  (rt).  If  an  agent  contract  on  behalf  of  a 
principal  named  in  the  memorandum  when  he  has  no 
authority  to  make  the  contract,  and  the  principal  decline 
to  ratify  it,  then  neither  the  principal  nor  the  agent  {f>) 
is  liable  upon  or  can  enforce  the  contract;  but  the  other 
party  can  sue  the  agent  upon  an  implied  warranty  of 


iacapabls  of 
coDtrscting. 

Contracts  by 


When:  tfao 
agent  cod- 
Iracta  without 
the  principal' 8 
authority. 


Ch.  D,  125,  129  ;  Lloi/d't  v. 
Harper,  16  Ch.  D.  290  :  Hr 
Flaretl,  iS  Cli.  D.  89  ;  xce  Qandy 
T.  Oandff,  30  Ch.  D.  57. 

(«)  Armilrmig  T,  Slokf,  L.  R. 
T  Q.  B.S98,IjUd;  Elbinjrr  Jclitn- 
GattUciaft  v.  Chije,  L.  R.  8 
Q.  B.  3U;  Hattm  v.  Balloch, 
ih.  331,  affirmed,  L.  R,  9  Q.  B. 
672. 

(i)  Gaddy.Eoiig>ilm,l^3i.V>. 
357. 

iff)  Keluer  v.  llaxtii;  L.  R.  2 
C.  P.  17*;  Scott  V.  Ebiirf,  ib. 
2S5,  267. 

(a)  Eelaer  T.  Itaxtfr,  nbi  Blip. ; 
St  Ewpraw  Knginttring  Co..  16 
Ch.  D.  125  :  Re  yorlhnmhirta^d 
AtfBue  Hole!  Co..  33  Ch.  D.  16  ; 
Baatt,  it.  Co.  V,  Clipper,  ^.  Co., 
1902,  1  Cb.  H6  ;  Xalal  Land,  je. 
Co.  T.  Pauliiu  Collury  Sgndicale, 
leoi,  A.   C.   120,   120.    By  the 


•    121), 


1  the 


i  of 


>rporated  by  C4 
fioale  onder  that  Act,  contracta 
relative  to  the  purehaao  or  tahinfc 
of  lauds  for  the  railway,  and 
entered  into  by  the  promotera 
before  the  in  corporation  of  Uie 
company  by  the  oertdfioate,  ahall 
be  aa  binding  on  the  company  aa 
if  they  had  been  entered  into  by 
the  company.  Upon  the  qneatiou 
whettier  in  any  other  case  a  con- 
tract made  by  a  promoter  before 
the  company^s  incorporation  can 
bo  Bpeoifically  enforced  a^oat 
the  company,  nee  Shnictbary  t. 
y„rth  SlaJfordMre  My.  Vo..  h.  B. 
I  Eq.  693,  613  iq.;  Fry,  Sp. 
Port.  H  247—255,  3rd  ed. 

Ifi)  Leiiu  r.  yiriehen,  18  Q.  B. 
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his  authority  to  make  the  contract  (c),  or  if  the  agent 
fraudulently  misrepresented  that  he  had  such  authority, 
in  an  action  of  deceit  {d). 


Where  the 
afifenoy  is 
disclosed,  but 
not  the  prin- 
cipal's name. 


The  agent*  8 
position. 


In  case  (2),  where  in  the  memorandum  the  agent 
professes  to  contract  as  an  agent  for  some  person 
interested  as  principal,  hut  without  disclosing  the  prin- 
cipal's name,  the  principal,  if  he  had  authorised  the 
contract,  may  declare  himself  and  enforce  the  contract ; 
he  may  also  he  sued  on  the  contract  hy  the  other  party, 
if  the  other  can  prove  that  he  authorised  the  agree- 
ment (<?).  And  if  when  the  contract  was  made  the 
agent  was  assuming  to  act,  though  without  authority, 
for  some  principal  then  in  existence  and  capahle  of 
being  ascertained,  such  principal  may  afterwards  ratify 
the  contract  and  sue  or  be  sued  thereon.  It  is  thought, 
however,  that  if  the  agent  in  making  the  contract  had 
no  principal  for  whom  he  assumed  to  act,  but  entered 
into  the  agreement  in  the  hope  that  he  might  after- 
wards find  some  i)erson  willing  to  adopt  it,  the  agent's 
act  cannot  afterwards  be  ratified  by  any  person  as 
principal  (/').  The  agent's  rights  and  liabilities  in  the 
case  which  we  are  considering  depend  on  the  intention 
of  the  parties  as  expressed  in  the  memorandum  of 
contract  (//).     And  it  appears  that  if  the  terms  of  the 


(r)  Collen  V.  Wright,  8  E.  &  B. 
617;  Firbank^a  Executors  v.  Hum- 
phreys, 18  Q.  B.  D.  54,  62  ;  Starkey 
V.  BankofEngland,  1903,  AC.  114  ; 
above,  p.  755.  But  the  ag^nt  is 
not  liable  on  a  warranty  of  autho- 
riiy  where  the  other  party  was 
aware  that  the  agent  had  no 
authority  to  bind  the  principal, 
and  accepted  the  agreement  for 
what  it  was  worth  subject  to  the 
chance  of  the  principal  being  in- 
duced to  ratify  it;  Halbot  v.  Zms, 
1901,  1  Ch.  3M.  As  to  the 
measure  of  damages,  where  the 
agent  is  so  liable,  see  Godwin  v. 
Francis,  L.  R.  5  C.  P.  295 ;  Jie 


National  Coffee  Falace  Co.,  24  Ch. 
D.  367. 

(rf)  PolhiUv.  Walter-,  3  B.  &  Ad. 
114;  Hattdelly,  Tritnen,  18  C.  B. 
786  ;  see  above,  pp.  739—742. 

[f)  Thomson  v.  Davenport ,  9  B. 
&  C.  78. 

(/)  CouAidietHttgedom Y.Oliver- 
son,  2  M.  &  S.  485  ;  Fottter  v. 
Bates,  12  M.  &  W.  226 ;  Watson  ▼. 
Swann,  11  C.  B.  N.  S.  756 ;  LyeU 
T.  Kennedy,  14  App.  Cas.  437, 
456;  Keighley  v.  Ditrant,  1901, 
A.  C.  240,  251,  254,  255  ;  Boston 
Fruit  Co.  V.  British,  ^e.  Tnsee,  Co., 
1905,  1  K.  B.  637. 

{g)  Above,  p.  977. 
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memorandum  import  no  more  than  a  statement  of  the 
fact,  that  the  agent  is  the  agent  of  some  person  not 
named,  he  is  pn'md  facie  liable  upon  and  can  enforce 
the  agreement ;  for  it  will  not  be  presumed  that  the 
other  contractor  gave  credit  to  the  unknown  principal 
exclusively  in  exoneration  of  the  known  agent  (//). 
And  if  on  the  face  of  the  memorandum  the  agent  be 
liable,  he  is  not  at  liberty  to  prove  by  parol  evidence 
that  the  other  contractor  was  aware  of  the  principal's 
name  and  gave  credit  to  the  principal  in  exoneration  of 
the  agent  (/).  But  if  the  true  construction  of  the 
memorandum  be  that  the  agent  contracts  only  on 
behalf  of  the  undisclosed  principal  and  not  on  his  own 
account,  he  can  neither  sue  nor  be  sued  on  the  agree- 
ment (/•)  ;  imless  in  truth  he  were  acting  on  his  own 
account  and  were  himself  the  principal  in  making  the 
contract.  In  this  event  he  is  at  liberty  to  repudiate 
his  character  of  agent  and  adopt  the  agreement  as  his 
own  (/) ;  and  he  may  be  sued  thereon  by  the  other 
party,  if  the  other  can  prove  that  he  was  the  real 
principal  (m).  If  the  contract  purport  to  be  made  on 
behalf  of  some  undisclosed  principal,  so  as  to  exclude 
the  agent's  liability  thereon,  and  in  making  the  contract 
the  agent  were  acting  without  the  authority  of  the 
person  for  whom  he  assumed  to  act,  or  without  any 
principal  at  all,  and  were  not  himself  the  real  principal, 
it  appears  that  he  would  be  liable  to  the  other  con- 
tractor under  the  doctrine  of  implied  warranty  of 
authority;  for  he  professed  to  contract  on  behalf  of 
some  particular  principal,  although  he  did  not  name 


(h)  Ltnnard  v.  Itobinscn,  5  E.  L.  R.  6  C.  P.  486,  493,  495 ;  Bee 

&  B.  125  :  Hough  v.  Manzanos,  4  above,  p.  698. 

Ex.    D.    104,    106;    Bowen,   J.,  {k)  Southwell    v.    Jiouditch,    1 

Irvine  v.  JTatson,  5  Q.  B.  D.  102,  C.  P.  D.  374  ;  Gadd  v.  Houghton, 

107  ;  Hutehewn  v.  Haton,  13  Q.  B.  1  Ex.  D.  367. 

D.  861,  865,  868.  (/)  Schmaltz  v.  Avery,  16  Q.  B. 

(i)  Higgin*  v.  Senior,  8  M.  &  W.  ^55. 

834  ;  WiUefl,  J.,  Caldrr  v.  Dobell,  (w)  Carr  v.  Jaek»on,  7  Ex.  382. 
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Where  the 
memorandum 
neither  dis- 
closes any 
prinoipars 
name  nor  the 
factof  ag^noj. 


Contract 
inoonsLstent 
with  the 
existence  of 
an  undisclosed 
principal. 

Representa- 
tion bj  the 


hiin(n).  And  if  in  such  case  the  agent  both  falsely 
anifrauduleiitit/  represented  that  he  had  the  authority 
of  some  person  unnamed  to  make  the  contract,  he  would 
he  liable  in  an  action  of  deceit  («^/). 

In  case  (3),  where  a  person,  who  afterwards  professes 
or  is  alleged  to  be  an  agent,  ostensibly  contracted  on  his 
own  account,  and  the  memorandum  contains  no  reference 
to  any  other  person  as  principal  or  to  the  fact  of  the 
contractor's  agency,  he  is  liable  upon  and  can  enforce 
the  contract ;  and  he  is  not  at  liberty  to  prove  by  parol 
evidence,  so  as  to  avoid  his  liability  on  the  contract, 
that  he  was  in  truth  acting  as  agent  for  some  principal, 
and  that  it  was  agreed  that  the  principal,  and  not  the 
agent,  should  undertake  the  burthen  of  the  contract  (o). 
Nor  can  the  other  cootractor  put  in  such  parol  evidence 
to  bar  the  agent's  right  to  sue  upon  the  contract  (/>). 
But  if  the  one  contractor  did  in  fact  make  the  contract 
as  agent  for  some  principal  who  had  authorised  him  to 
make  it,  the  principal  may,  as  a  rule,  sue  (q)  or  be 
sued  (/•)  on  the  contract,  and  the  facts  necessary  to 
establish  his  right  or  liability  may  be  proved  by  parol 
evidence.  For  such  evidence  does  not  contradict  or  alter 
the  written  agreement,  but  merely  adds  something  to 
it(«).  If,  however,  the  terms  of  the  contract  were 
inconsistent  with  the  existence  of  any  imdisclosed  prin- 
cipal, as  where  an  agent  employed  to  sell  land  contracts 
in  words,  which  represent  him  to  be  the  owner  of  it,  the 
principal  can  have  no  right  or  liability  under  the  agree- 
ment (O-     And  if  the  principal  by  words  or  conduct 


{n)  See  cases  cited  above, 
p.  980,  n.  (r)  ;  and  Cherry  v. 
Colonial Bauk  o/Aitstralasiay  L.  R. 
3  P.  C.  21,  31. 

(mi)  Above,  p.  980. 

(a)  Above,  p.  981,  n.  (i). 

Ip)  Higgxna  v.  Senior ^  8  M.  & 
W.  834,  844. 

[q)  Bateman  v.  Ph%lUp%,  15 
East,  272 ;  Garrett  v.  ffandleijj  4 


B.  &  C.  C61. 

(r)  Paterson  v.  Gandaseqni^  15 
East,  62. 

(*)  Ilifff/ifis  v.  iSenior^  8  M.  & 
W.  834,  844  ;  Beekham  v.  Drake, 
9  M.  &  W.  79,  11  ib.  315,  317; 
CaUler  v.  Lohdl,  L.  R.  6  C.  P. 
486  ;  see  above,  p.  699,  n.  («). 

[t)  Humhlev,  Rtmfer,  12  Q.  B. 
310. 
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represented  to  the  other  contmotor  that  the  agent  was  principal  that 
contracting  or  was  in  a  position  to  contract  as  principal,  pr^c^l. "  * 
he  is  estopped  from  alleging  that  the  agreement  was 
made  hy  the  agent  on  his  hehalf  (w).     Where  the  con-  Contract  made 
tract  was  made  under  seal,  the  principal  cannot  be  sued    ^ 
thereon;   nor  can   he  sue  to   enforce  it  (a-),  except  as 
cestui-que'trust  in  the   agent's  name  (y).     If  the  un-  Principal 
disclosed  principal  claim  to  enforce  the  contract,  he  can  ^uj^gg 
only  do  so  subject  to  all  equities  existinff  between  the  existing 

.  between  th3 

agent  and   the   other   contractor  (s) ;    he  is  therefore  ajrent  and 
liable,  if  he  sue  upon  the  contract,  to  be  met  with  any  *b<?  «tber 

^  r  7  J    contractor. 

defence   (such  as  a  set-off)  which  would  have  been 
available  in  an  action  brought  by  the  agent  (a).     It 
has  been  held,  however,  that  this  right  of  the  other  con- 
tractor, to  be  placed  in  the  same  position  as  if  he  were 
being  sued  by  the  agent,  depends  on  his  having  been 
induced  to  believe  that  the  agent  was  acting  on  his  own 
account ;  and  if  he  did  not  enter  into  the  agreement  in 
the  positive  belief  that  the  agent  was  contracting  as 
principal,  he  cannot  set  up  as  a  defence  to  an  action, 
brought  by  the  principal  on  the  contract,  any  set-ofE  or 
other    claim    available    against    the    agent    alone  (6). 
Where  a  contract  is  made  by  an  agent  on  behalf  and  by  Alternative 
the  authority  of  an  undisclosed  principal,  and  the  agent  ^.^^^I^^J  o^ 
as  well  as  the  principal  is  liable  on  the  contract  (c),  agent, 
their  liability  is,  as  a  rule,  alternative  (d) ;  and  it  is  in 


(m)  Ferrand  v.  BUchoftheiw^  4 
C.  B.  N.  S.  710,  717  ;  RamazoUi 
V.  BoxcHng^  7  C.  B.  N.  8.  851. 

ix)  Above,  p.  978. 

(y)  See  MolUtt  v.  Robinson  ^ 
L.  R.  7  C.  P.  8*,  119;  Annstrong 
V.  Stokes,  L.  R.  7  Q.  B.  598, 
605 ;  above,  p.  978. 

{z)  Parke,  B.,  Beckham  v. 
2)rflA<f,-9M.  &  W.  79,  98. 

(a)  George  v.  Clagettf  7  T.  R. 
859 ;  Sit/u  v.  Bond,  6  B.  &  Ad. 
389,  393;  laberg  v.  Bowden,  8 
Ex.  852,  859  ;  Willes,  J.,  Dreiser 
V.  Noricoody  14  C.  B.  N.  S.  574, 


589;  Expte.  Dixon,  4  Ch.  D.  133; 
Montagu  v.  Foncooi,  1893,  2  Q.  B. 
350. 

{b)  Cooke  V.  Eshelby,  12  App. 
Cas.  271.  But  if  the  otber  con- 
tractor did  enter  into  the  asree- 
ment  in  this  belief,  he  will  not 
be  deprived  of  this  right  by  the 
mere  fact  that  he  had  the  means 
of  knowing  that  the  avent  was 
acting  for  some  principal;  Borries 
V.  Imperial  Ottoman  Bank,  L.  R. 
9  C.  P.  38. 

(/)  Above,  pp.  977,  982. 

(d)  See  above,  p.  977. 
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Where  one 
contracts 
oetensiblj  on 
his  own 
account  and 
without 
authority  to 
contract  on 
behalf  of 
some  princi- 
paly  the  act 
cannot  be 
ratified  bj 
any  person  as 
principal. 


the  election  of  the  other  contractor,  after  discovering  the 
principal,  to  sue  either  the  principal  or  the  agent  in 
respect  of  the  agreement.  But  election  to  charge  the 
principal  on  the  contract  must  be  made  within  a  i^eason- 
able  time  after  his  discovery  {e).  This  election  once 
made  is  irrevocable  (/),  but  it  is  not  in  general  finally 
signified  until  the  one  or  the  other  of  them  has  been 
sued  to  judgment  (g).  If,  however,  the  other  con- 
tractor have  by  words  or  conduct  induced  the  principal 
to  believe  that  he  has  given  credit  to  the  agent  ex- 
clusively for  the  performance  of  the  contract,  and  the 
principal  have  acted  on  this  belief  by  settling  with  the 
agent  in  respect  thereof,  or  otherwise  altering  his 
position,  the  other  contractor  is  estopped  from  suing 
the  principal  on  the  agreement  (A).  And  if  the  other 
contractor  sue  the  principal  on  the  contract,  the  prin- 
cipal cannot  plead  in  defence  that  he  put  the  agent  in 
funds  or  otherwise  provided  him  with  the  means  of 
performing  the  contract,  unless  the  other  contractor 
had  by  words  or  conduct  induced  the  principal  to 
believe  that  he  had  settled  with  the  agent  in  respect  of 
the  agreement  (/).  Where  a  man  has  contracted 
ostensibly  on  his  own  account,  not  assuming  to  act  as 
agent  for  any  principal,  and  had  no  authority  from  any 
principal  to  make  the  contract,  another  person  cannot 
afterwards  ratify  the  agreement  as  principal,  so  as  to 
become  entitled  to  enforce  or  liable  to  perform  it ;  and 
the  alleged  agent  alone  can  sue  or  be  sued  thereon  (/•). 

In  every  case  in  which  a  contractor  seeks  to  enforce 


(e)  Smethurst  v.  Mitchell,  1  E. 
&  E.  622. 

(/)  Cf.  above,  pp.  745,  896. 

ijg)  Priestly  v.  Fernie,  3  H. 
&  0.  977 ;  Colder  v.  Dobell,  L.  R. 
6  C.  P.  486,  499;  Curtis  v. 
Williamson,  L  R.  10  Q.  B.  67  ; 
Morel  V.  IVesltnorland,  1904,  A.  C. 
11 ;  above,  pp.  943,  969,  970. 


w 

147; 
B.   & 

n.  («) 

(0 

739, 
Q.B. 
son,  9 

A.  C. 


7Fi/ait  V.  Hertford,  3  East, 

Horsfall  v.   Fauntleroy,   10 

C.   755 ;    above,    p.   983, 

• 

Ileald  V.  Kenworthy,  10  Ex. 
745 ;  Irvine  v.  Watson,  6 
D.  414 ;  Davison  v.  Donald' 

Q.  B.  D.  623. 

Keiyhley  v.  Durante   1901, 

240. 
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an  agreement,  made  with  him  by  an  agent,  against  the 
agent's  principal,  whether  named  in  or  upon  making  the 
contract  or  not,  the  onus  lies  on  him  of  proving  that  the 
principal  authorised  or  ratified  the  agent's  act  (/).  And 
the  principal  is  not  liable  upon  any  contract  made  by 
his  agent  without  his  authority  (fw),  unless  he  choose  to 
ratify  the  agent's  act,  if  it  be  capable  of  ratification  («), 
or  represented  to  the  other  contractor  that  the  agent  was 
authorised  to  act  on  his  behalf  (o) .  On  the  latter  ground, 
where  an  agent  is  invested  by  his  principal  with  an 
apparent  or  ostensible  authority,  the  principal  is  bound 
by  the  agent's  acts  done  within  the  scope  of  that 
authority,  notwithstanding  that  he  may  have  secretly 
limited  (j[>)  or  revoked  it(^).  On  this  principle  also, 
where  an  agent's  authority  is  revoked  by  law,  as  in  case 
of  the  principal's  bankruptcy  (r)  or  insanity  («),  the 
principal  or  his  estate  is  liable  on  contracts  subsequently 
made  by  the  agent  with  a  contractor,  who  had  no  notice 
of  the  revocation  of  the  authority.  But  this  rule  has 
not  been  applied  in  the  case  of  revocation  by  the  prin- 
cipal's death  (t).  Where  an  agent  contracts  on  behalf 
of  his  principal,  and  the  contract  is  within  the  terms  of 


Contractor 
Beeking  to  . 
charge  prin- 
cipal most 
prove  that  he 
authorised  or 
ratified  the 
agent's  act. 


Agent  con- 
tracting 
within  his 
authority  but 


(/)  Above,  pp.  977,  978,  980, 
082:  Godicin  v.  Brind,  L.  R.  6 
C.  P.  299,  n.  ;  Hamer  v.  Sharp, 
L.  R.  19  Eq.  108  ;  Rosenbaum  v. 
BeUoH,  1900,  2  Ch.  267,  268  ; 
Hambro  v.  Burnand,  1903,  2  K.  B. 
399,  reversed,  1904,  2  K.  B.  10. 

(m)  Above,  pp.  979,  981,  984 ; 
and  previous  note. 

(«)  Above,  pp.  978,  980,  984. 

(o)  M'lver  v.  Humble,  16  East, 
169,  174 ;  and  see  Wms.  Fers. 
Prop.  409,  15th  ed. ;  and  cases 
cited  in  the  two  next  notes. 

(p)  Maddick  v.  Marshall,  16 
O.  B.  N.  S.  387,  17  C.  B.  N.  S. 
829 ;  Edmunds  v.  Bmhcll,  L.  R. 
1  Q.  B.  97  ;  National  Bolivian, 
^.  Co.  v.  Wilson,  5  App.  Cas. 
176,  209;  JFatteau  v.  Femcick, 
1893,    1   Q.   B.    346 ;    and    see 

W. — II. 


Montaignac  v.  Shilta,  IT)  App. 
Cas.  357  ;  Brocklesby  v.  Temper' 
anee,  %e,  Bdg,  Soey,,  1895,  A.  C. 
173. 

(7)  Trueman  v.  Loder,  11  A. 
&  £.  589. 

(r)  Expte,  McDonnell,  Buck, 
399;  above,  p.  619. 

(»)  Brew  V.  Xitnn,  4  Q.  B.  D. 
661 ;  above,  p.  649. 

(0  Blades  v.  Free,  9  B.  &  C. 
167  ;  Smout  v.  Ilbery,  10  M.  &  W. 
1,  11;  above,  p.  649;  but  seo 
per  Brett,  L.  J.,  Drew  v.  Xunn, 
4  Q.  B.  D.  661,  668.  In  thiH 
case  the  agent  would,  it  seems, 
be  liable  under  the  doctrine  of 
implied  warranty  of  authority ; 
Halbot  V.  Zens,  1901,  1  Ch.  344, 
349  ;  above,  p.  979. 
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ia  his  own 
advantage. 


a  written  authority  given  to  him,  the  principal  is  liable 
on  the  agreement,  notwithstanding  that  in  making  the 
contract  the  agent  was  really  acting  for  his  own  advan- 
tage and  not  in  furtherance  of  his  principal's  interest ; 
and  this  is  equally  the  case,  although  the  other  contractor 
did  not  inquire  as  to  or  ask  for  the  production  of  the 
agent's  authority  (w). 


Aatliority  of        Here  it  may  be  noted  that  if  an  owner  of  land  instruct 

ag^t**tomake  ^^  ^^^^  agent  to  place  it  on  his  books  and  to  find  a 
a  contract        purchaser  for  him,  that  does  not  authorise  the  agent  to 


of  Bale. 


enter  into  an  open  contract  for  sale  of  the  land,  or 
indeed  to  make  any  firm  contract  for  sale  binding  the 
principal  {x).  But  definite  instructions  to  sell  the  land 
authorise  the  estate  agent  to  sign,  on  the  principal's 
behalf,  a  memorandum  of  an  open  contract  for  sale  (^). 


Public  servant  A  Servant  of  the  Crown  is  not  personally  liable  upon 
fOTthl^^^^of  contracts  made  by  him,  even  by  deed  (s),  for  the  use  or 
government,  on  aooount  of  the  government  (a).  He  cannot  there- 
fore be  made  liable  in  respect  of  any  such  contract 
under  the  doctrine  of  implied  wareanty  of  authority  (6). 
If  however  the  contract  were  made  in  his  own  name 
and  were  put  in  writing  without  any  reference  in  the 
memorandum  to  the  fact  of  his  agency  for  government, 
he  could  not  adduce  parol  evidence  of  the  fact  in  order 
to  escape  liability  (c). 


(«)  Samhro  v.  Burnand,  1904, 
2  K.  B.  10  ;  cf.  above,  pp.  711, 
86«. 

{x)  Jlanxer  v.  Sharp,  L.  R.  19 
Eq.  108 ;  see  also  Saunders  v. 
Denee,  52  L.  T.  644,  646  ;  Chad- 
bum  V.  Moore,  61  L.  J.  Ch.  674. 

(v)  Rosenbaum  v,  B^hon,  1900, 
2  Ch.  267. 

(z)  Umcin  v.  Woheley,  1  T.  R. 


674  ;  Allen  v.  Waldegrave,  8 
Taont.  566,  574  ;  cf.  above, 
p.  978. 

{a)  Maeheath  ▼.  Haldimand,  1 
T.  R.  172  ;  Gidley  v.  Falmersion, 
3  Brod.  &  Bing.  276 ;  Palmer  ▼. 
HtUchinwnf  6  App.  Cas.  619. 

(b)  Dunn  ▼.  Macdonald,  1897, 
1  <i.  B.  401,  655. 

{e)  Above,  p.  982. 
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§  3. — Of  Specific  Performance. 

As  has  been  already  mentioned  (g?),  either  party  to  a 
sale  of  land  may  elect  to  sue  for  an  order  that  the 
oontract  be  specifically  performed ;  and  this  is  the  most 
effective  way  of  enforcing  the  agreement.     In  a  work 
like  the  present  it  would  be  out  of  place  to  attempt  any 
genersd  account  of  the  law  of  specific  performance ;  for 
this  the  reader  is  referred  to  Sir  Edward  Fry's  well- 
known  ^eatise.     We  are  here  concerned  only  with  the 
subject  of  specific  performance  as  relating  to  contracts 
for  the  sale  of  land ;  and  the  writer  can  hardly  do  more  Diffejences 
than  point  out  the  differences,  which  exist  between  the  rkJhtTto 
right  to  recover  damages  at  law  for  breach  of  the  con-  damages  and 
tract  and  the  right  to  obtain  an  order  for  its  specific  performance, 
performance. 

In  the  first  place,  the  jurisdiction  of  the  Court  to  The  remedy 
decree  the  specific  performance  of  a  contract  is  entirely  ^Jitob^. 
of  equitable  origin  {e) ;  and  the  nature  of  the  remedy  is 
fundamentally  different  from  that  of  the  right  of  action 
at  law  (/).  The  legal  remedy  is  to  recover  compensa- 
tion from  the  party  who  does  not  carry  out  the  agree- 
ment; so  that  a  breach  of  the  contract  is  a  condition 
precedent  to  the  right  to  sue  {g) .  In  the  equitable  pro- 
ceeding it  is  pronounced  that  the  contract  ought  to  be 
and  shall  be  carried  out  as  intended  {h).  A  breach  of 
the  contract  is  therefore  not  necessarily  a  condition 
precedent  to  obtaining  this  relief,  though  it  is  usually 
requisite  to  induce  the  Court  to  interfere  {%).  Then  the 
remedy  in  question  is  not  attendant  upon  every  kind  of 
oontract  {k) ;  but  it  has  always  been  considered  as  un- 

(<i)  Above,  pp.   31,  946,  947,  (h)  Seton  on  Judgments,  2206, 

969.  6th  ed. 

W  See  Wma.  Real  Prop.  161,  ...    . ,  g.. 

162,  and  n.  (e),  19th  ed.  ^'^  ADOve,  p.  y4t>. 

(/)  Fry,  8p.  Perf.  §  3,  3rd  ed.  Uc)  Fry,  Sp.  Perf.  §§  61—89, 

Q)  Above,  pp.  933—935,  946.        3rd  ed. 
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Lies  in  the 
judicial  dis- 
cretion of  the 
Court. 

Court  may 
have  regard 
to  considera- 
tions not 
attended  to 
at  law. 


questionably  appropriate  to  contracts  for  the  sale  or 
leasing  (/)  of  land  (m) ;  for  the  damages  recoverable  at 
law  for  breach  of  such  contracts  (w)  are  not  in  general 
an  adequate  compensation  to  the  party  injured  (o). 
Next,  it  lies  in  the  judicial  discretion  of  the  Court  to 
grant  or  to  withhold  the  relief  in  question ;  though  in 
unobjectionable  cases  it  will  be  accorded  as  a  matter  of 
course  (/?).  And  the  Court,  in  exercisiug  this  discre- 
tion, may  have  regard  to  considerations,  which  do  not 
affect  the  right  to  enforce  the  contract  at  law,  and 
especially  to  the  parties'  conduct  (5^).  It  follows  that 
the  remedy  in  question  is  not  necessarily  to  be  obtained 
on  mere  proof  of  the  facts  that  an  unimpeachable  con- 
tract was  concluded  and  was  broken ;  facts  which  would 
establish  the  right  to  recover  damages  (r) ;  for  there  are 
several  defences  to  an  action  for  specific  performance 
which  are  not  available  in  an  action  on  the  contract 
at  law. 


In  some  cases       Conversely,  there  are  some  cases  in  which  the  remedy 
fSnmance^may  ^7  Specific  performance  is  available  to  a  contractor  who 
be  obtained,     has  no  right  to  reoover  damages  for  breach  of  the  con- 
no  right  to      tract  (s).      Thus  we  have  seen  that  a  parol  contract 
^*°^fi^®*-         partly  performed  may  be   ordered    to  be  carried  out 
specifically,  although    it  would    be    imenforceable   at 
law  (t).     So,  if  the  vendor  had  made  an  insubstantial 
error  in  the  description  of  the  property  sold,  the  result- 
ing deficiency  of  area  or  estate  would  preclude  him  from 
enforcing  the  contract  at  law ;  but  he  might,  neverthe- 


(i)  See  above,  p.  78,  n.  {k). 

(tn)  Bwcton  y.  Lister ^  3  Atk. 
383,  384. 

(«)  Above,  pp.  958  sq, 

(o)  Jlai-nett  v.  Yielding,  2  Sch. 
&  Lef.  649,  663  ;  Kenneyv.  Wex- 
ham,  6  Madd.  355,  357 ;  Adderley 
V.  JDixon,  1  S.  &  S.  607,  610; 
Faleke  v.  Gray,  4  Drew.  661,  657  ; 
Hextcr  v.  Pearee,  1900,  1  Ch.  341, 
346;  Fry,  Sp.  Perf.  §§  62,  72, 


3rded. 

(p)  Above,  p.  31  ;  Sexter  v. 
Fearce,  1900,  1  Ch.  341,  346  ; 
Ituddy,  LatceUes,  %b.  815,  817. 

{q)  Above,  pp.  31,  32,  167— 
160,  166—168,  685,  693,  694, 
n.  (m),  695,  n.  (z),  743. 

(r)  Above,  pp.  933—935,  946, 
973—975. 

(«)  Above,  p.  946. 

{()  Above,  p.  11,  n.  (b). 
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less,  obtain  an  order  for  its  specific  performance  with 
compensation  (i().  And  before  the  Judicature  Acts, 
when  the  rule  as  to  time  not  being  essential  applied 
in  equity  only,  a  contractor,  who  was  out  of  time  with 
his  own  performance  of  the  contract,  and  therefore  pre- 
cluded at  law  from  enforcing  the  other  pai'ty's  obliga- 
tion, might  still  succeed  as  plaintiff  in  equity  in  enforcing 
the  specific  performance  of  the  contract  (e^).  These 
cases,  however,  are  exceptional.  As  a  general  rule,  a 
plaintiff  suing  for  the  specific  performance  of  an  agree- 
ment to  sell  land  must  prove  that  there  is  an  unimpeach- 
able contract  (7^7)  existing  between  himself  and  the 
defendant,  and  that  the  defendant  has  failed  or  refuses 
to  C6u:ry  it  out  (x).  It  follows  that  any  defence  which 
could  be  set  up  in  bar  of  an  action  upon  the  contract  at 
law(y),  will  in  general  defeat  an  application  for  its 
specific  performance.  Thus  proof  that  no  contract  was  Denial  of 
ever  concluded  as  alleged  is,  of  course,  a  good  defence  of^thT™****^^ 
to  an  action  for  specific  performance  (s).    As  to  deny-  contract. 


(m)  Above,  pp.  36,  634,  635, 
679,  680. 

(v)  Above,  pp.  47—49,  606— 
608,  726,  973-975. 

{w)  Above,  pp.  1,  2,  665,  784. 

(a-)  Above,  p.  946. 

(y)  Above,  pp.  973—975. 

(r)  See  above,  pp.  6 — 17  ;  Fry, 
Sp.  Perf.  6  277,  3pd  ed.  And 
note  that  the  defence  mentioned 
by  Sir  E.  Fry  of  the  incomplete- 
nesB  of  the  contract  really  amounts 
to  a  denial  either  of  the  forma- 
tion or  of  the  enforceability  of  the 
contract:  Fry,  Sp.  Perf.  §(  337 
tq.,  3rd  ed.  It  is  true  that  under 
this  head  (§}  356  tq,)  the  learned 
author  discusses  the  case  of  a 
contract  to  sell  at  a  price  to  be 
fixed  by  some  valuer,  or  two 
valuers  or  their  umpire ;  when  as 
a  rule  the  contract  is  not  enforce- 
able unless  the  price  has  first  been 
so  fixed ;  above,  pp.  50,  61.  But 
in  this  case  the  eontraei  to  sell  is 
made  subject   to  the  condition 


precedent  that  the  price  shall  be 
so  fixed,  and  the  condition  is  such 
that  from  its  very  nature  the 
Court  cannot  enforce  its  specific 
performance ;  see  above,  p.  913, 
below,  p.  991,  n.  (m).  It  should 
be  noted  that  if  the  Court  con- 
sider that  the  stipulation  as  to 
the  manner  of  ascertaining  the 
price  is  not  essential,  and  that 
the  real  agreement  is  to  sell  at 
the  fair  value,  it  will  direct  a 
reference  to  ascertain  the  price ; 
MUnea  v.  Gery,  14  Ves.  400,  407 ; 
Gregory  v.  Mighell,  18  Ves.  328, 
333 ;  Gourlay  v.  Somerset^  19  Yes. 
429,431;  above,  p.  61.  And  the 
Court  has  arrivea  at  this  result 
where  the  main  contract  has  been 
to  buy  some  land  at  a  fixed  price, 
and  there  has  been  a  subsidiary 
agreement  to  purchase  fixtures  at 
a  valuation;  Jackson  v.  Jackson, 
1  Sm.  &  a.  184;  cf.  Darbey  y, 
Whitaker,  4  Drew.  134 ;  and  see 
Riehardson  v.  Smith,  L.  R.  5  Ch. 
648,  652,  654. 
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Denial  of  its 
enforce- 
ability. 


Denial  of  its 
voliditj. 


Discharge 
from  the 
contract. 


ing  that  the  contract  is  enforceable,  a  plea  of  the  Statute 
of  Frauds  will  be  perfectly  effectual  in  the  case  of  an 
oral  contract  (ff),  except  on  a  sale  by  the  Court,  or  unless 
replied  to  by  proof  of  fraud  or  part  performance  (b). 
Lapse  of  time  as  a  bar  to  enforcing  the  specific  perform- 
ance of  contracts  is,  however,  governed  by  the  rules  of 
equity  respecting  laches,  and  not  by  the  Statutes  of 
Limitation  (c).  The  same  objections  may  be  taken  to 
the  validity  of  the  contract  in  an  action  for  its  specific 
performance  as  are  available  to  repel  a  claim  for  damages 
for  its  breach  (d).  Thus  the  Court  will  not  specifically 
enforce  a  contract  void  ab  initio  for  mistake  {e)  or  ille- 
gality (/),  or  rendered  unlawful  by  some  event  which 
has  occurred  since  its  formation  (^).  And  where  a 
contract  has  been  formed  which  is  voidable  for  mis- 
representation, whether  fraudulent  or  innocent  (A),  or 
for  duress  or  undue  influence  (/),  and  the  injured  party 
elects  to  avoid  it,  that  will  prevent  the  other  from 
enforcing  its  specific  performance  {k).  And  any  legal 
incapacity  (/),  or  relative  equitable  disability  (f»),  which 
goes  to  make  a  contract  void  or  voidable,  may  be  set  up 
against  a  claim  for  its  specific  performance.  Discharge 
from  the  obligation  of  the  contract  is  in  general  an 
equally  good  defence  (n) ;  but  we  have  seen  that  in  the 
case  of  a  discharge  by  bankruptcy  from  the  legal  obliga- 
tion of  the  contract,  the  equitable  liability  to  perform 
it  specifically  may  remain  unimpaired  (o).  So  also  it  is 
in  general  a  good  defence  that  the  plaintifE  has  not 


{a)  Seagood  v.  MeaUy  Free.  Ch. 
660;  above,  pp.  3—9;  Fry,  Sp. 
Perf.  }§  498  sq.,  3rd  ed. 

(i)  Above,  pp.  9—11,988;  Fry, 
Sp.  Perf.  }§  561  «^.,  3rd  ed. 

[e]  Above,  p.  946;  Fry,  Sp. 
Perf.  §§  1071  sq,,  3id  ed. 

id)   Above,  p.  974. 

le)   Above,  pp.  689,  695. 

(/)  Above,  p.  777 ;  Fry,  Sp. 
Perf.  §$  477  «y.,  3rd  ed. 

((f)   Above,  p.  782;  Fry,  Sp. 


Perf.  §  477,  3id  ed. 

ih)   Above,  pp.  728,  730  »q, 

li)   Above,  pp.  756  sq, 

(k)  Fry,  Sp.  Perf.  §§  1020, 
1059,  3rd  ed. 

{t)  Above,  pp.  784  tq, ;  "Ftj, 
Sp.  Perf.  §§  270  aq.,  487  #y., 
3rded. 

[m)   Above,  pp.  874  sq, 

\n)   Above,  pp.  907  »g.,  975. 

(o)  Above,  pp.  478,  479,  483, 
921,  922,  942. 
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performed  some  condition  precedent  to  the  defendant's 
liability  under  the  agreement  (p)  ;  but,  as  we  have 
seen,  to  bar  the  plaintiff's  claim  to  enforce  the  contract 
specifically,  it  is  not  enough  to  prove  his  non-perform- 
ance of  some  stipulation  which  is  essentisd  at  law — it 
must  be  shown  that  the  stipulation  broken  is  such  as  a 
Court  of  Equity  considers  to  be  essential  {q).  As  regards  Denial  of  tLo 
the  defence  of  a  denial  of  the  facts  alleged  to  constitute  ^'«**^- 
a  breach  of  the  contract  (r),  it  has  been  explained  that 
proof  that  no  breach  of  contract  has  occurred  does  not 
appear  to  displace  the  Court's  jurisdiction  to  decree 
specific  performance,  but  is  in  general  a  good  ground 
for  asking  the  Court  not  to  exercise  it,  or  at  least  to 
make  the  plaintiff  pay  the  costs  («). 

We  will  now  consider  what  defences  may  be  set  up  Defences  to  a 
against  a  claim  for  specific  performance  of  the  agreement  me^o  per- 
which  would  not  be  available  to  bar  an  action  for  breach  formance 

p  .  r  J       X     i.  1  which  would 

01  tne  contract  at  law.  not  be  avail- 

able at  law. 

We  must  first  notice  the  defence  that  the  contract  is  Defence  that 
not  of  that  kind  which  the  Court  will  order  to  be  ^o^^i^c^/" 
specifically  performed  {t) — ^in  other  words,  that  the  tion  to  grant 
Court  has  no  jurisdiction  so  to  enforce  it  (w).     We  have  formance. 


{p)  Above,  p.  975 ;  Fry,  Sp. 
Perf.  §{  922  f^.,  3rd  ed. 

{q)  Above,  pp.  988,  989  ;  Fry, 
Sp.  Perf.  §§  50,  51,  3rd  ed. 

(r)  Above,  pp.  933,  976. 

(«)  Above,  pp.  946,  987. 

\t)  See  Fry,  Sp.  Perf.  Chap.  II. 
{§  47  tq.t  3rd  ed. 

(u)  The  folio  wing  are  the 
grounds  on  which  the  Court  has 
refused  to  assume  jurisdiction  so 
to  interfere :  (1)  that  the  common 
law  remedy  exists  and  is  adequate ; 
(2)  that  the  contract  is  from  its 
nature  such  as  the  Court  cannot 
perform ;  (3)  that  it  would  be 
useless  to  enforce  specific  perform- 
ance; (4)  that  the  Court  would 
be  unable  to   enforce   its   own 


judgment ;  (5)  that  the  enforced 
performance  of  the  contract  would 
be  worse  than  its  non-perform- 
anoe ;  and  (6)  that  the  agreement, 
though  made  by  deed,  is  volun- 
tary. On  the  first  ground,  the 
Court  declined  to  assume  the 
jurisdiction  in  the  case  of  ordi- 
nary mercantile  contracts  for  the 
sale  of  goods,  or  contracts  for  the 
sale  of  Grovemment  stock:  but 
jurisdiction  to  order  the  specific 
performance  of  a  sale  of  goods 
was  conferred  by  the  Sale  of 
Goods  Act,  1893  (stat.  56  &  57 
Vict.  c.  71),  s.  52.  The  second 
ground  appears  to  comprehend 
the  case  oi  a  sale  of  land  at  a 
price  to  be  named  by  a  single 
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CoDtract  for 
sale  of  land 
oomprifiiiig  a 
stipulation 
not  specifi- 
cally enforce- 
able. 


Ab  a  rule  the 
Court  will 
not  order 
specific  per- 
formance 
unless  the 
entire  con- 
tract can  be 
80  enforced. 


seen  (x)  that  this  plea  is  inapplicable  to  a  simple  sale  (y) 
of  land.  But  an  agreement  partly  in  the  nature  of  a 
Bale  of  land  may  contain  some  stipulation  which  by 
itself  alone  the  Court  will  not  enforce  specifically,  as  an 
agreement  of  personal  service  or  employment  (s),  or  to 
build  (fl),  or  to  repair  (J),  or  to  do  continuous  acts,  as  to 
work  mines  (c) ;  and  it  must  be  considered  how  far  this 
defence  is  available  where  an  agreement  of  this  kind  is 
incorporated  in  a  sale  of  land. 

As  a  rule,  where  some  stipulation  which  the  Court 
cannot  specifically  enforce  forms  an  integral  part  of  an 
executory  (d)  contract,  the  Court  will  not  decree  specific 
performance  of  the  rest  of  the  agreement;  for  unless 
the  Court  can  so  enforce  the  entire  contract,  it  will 
not  grant  this  relief  (e).    And  this  is  equally  the  case 


valuer  or  two  valuers  or  their 
umpire;  above,  pp.  50,  61,  913, 
989,  n.  (z).  The  fourth  ground  is 
the  reason  alleged  for  the  rule  that 
the  Court  will  not  specifically  en- 
force a  building  or  repairing  con- 
tractor a  contract  to  do  continuous 
acts,  as  to  work  mines.  On  the 
fifth  ground  the  Court  will  not 
order  specific  performance  of  a 
positive  contract  of  service  or  em- 
)lojment.  See  Fry,  Sp.  Perf. 
i{  47  »q.,  3rd  ed.  Sir  JEdward 
^ry  also  mentions  among  the 
limits  of  the  jurisdiction  the  cases 
where  the  plaintiff  has  elected  to 
pursue  some  other  remedy  (see 
above,  pp.  969—971),  and  where 
the  jurisdiction  has  been  taken 
away  by  statute;  but  these  are 
not  grounds  on  which  the  Court 
has  never  assmned  the  jurisdic- 
tion; they  are  reasons  why  an 
assumed  jurisdiction  should  not 
be  exercised. 

(x-)  Above,  pp.  987,  988. 

(//)  Above,  pp.  1,  277,  369, 
n.  (i). 

(z)  Pickcrwg  v.  Bishop  (>f  Ely^ 
2  Y.  &  0.  C.  C.  249,  267,  268; 
Stoekrr  v.  Brockelhank,  3  Mac.  & 
O.  260,  266 ;  Johnson  v.  Shreica- 


bury,  ^c.  Ry.  Co.^  3  Da  G.  M.  & 
G.  914;  JFhitwood  Chemical  Co. 
V.  Hardman,  1891,  2  Ch.  416,  426, 
432;  Fry,  Sp.  Perf.  §§  110—115, 
3rded. 

(a)  Kay  v.  Johttson,  2  H.  &  M . 
118, 124  ;  Ryan  v.  Mutual  Tondtte, 
^.  Asm,,  1893,  1  Ch.  116,  128; 
Wolverhampton  Corjm.  v,  £mmons, 
1901,  1  K.  B.  615,  623,  524; 
Fry,  Sp.  Perf.  }  98,  3id  ed. 

(*)  Flint  V.  Brandon,  8  Ves. 
159 ;  Paxton  v.  Newton,  2  Sm.  & 
G.  437,  440. 

(<?)  Booth  V.  Pollard,  4  Y.  &  0. 
Ex.  61  ;  Pollard  v.  Clayton,  1  K.  & 
J.  462 ;  Blackett  v.  Bates,  L.  R.  1 
Ch.  117;  Pmcell,  ^e.  Co.  v.  Tqf 
Vale  By.  Co.,  L.  R.  9  Ch.  331 ; 
Fry,  Sp.  Perf.  §  99,  3td  ed. 

{d)  This  rule  has  no  applica- 
tion where  an  injunction  is  sought 
to  restrain  a  breach  of  some  stipu- 
lation contained  in  an  executed 
contract ;  Wolverhampton,  ^r.  By. 
Co.  V.  London  and  North  Western 
By.  Co.,  L.  R.  16  Eq.  433,  439; 
Fry,  Sp.  Perf.  §{  841—844, 3id  ed. 

{e)  Gervais  v.  Edwards,  2  Dr.  & 
War.  80 ;  Ntckels  v.  Hancock,  7 
De  G.  M.  &  G.  300,  327 ;  Stacker 
V.  Wedderbum,  3  K.  &  J.  893; 
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whether  the  stipulation  is  to  be  performed  by  the 
plaintiff  or  the  defendant;  for  though  the  plaintiff 
might  submit  to  perform  it,  the  Court  could  not  enforce 
it  specifically,  if  he  failed  to  observe  his  submission  (/). 
Thus,  if  part  of  the  consideration  for  a  contract  to  convey 
land  be  an  agreement  of  personal  service  or  employ- 
ment, or  to  do  continuous  acts,  as  to  work  mines,  the 
Court  will  not  order  the  contract  to  be  specifically  per- 
formed {g).  If,  however,  a  contract  contain  an  agree-  where  the 
ment  to  sell  land,  together  with  other  stipulations,  and  stipalation 

^      ^  '^  'is  seYerable 

be  made  in  such  terms  that  the  contract  for  the  sale  of  from  the  rest 
the  land  is  complete  in  itself  and  severable  from  the  ^^.®  ^^' 
rest  of  the  agreement,  the  sale  alone  may  be  specifically 
enforced  {h).     In  such  cases  the  question,  whether  the 
sale  is  complete  in  itself  and  severable  from  the  rest  of 
the  agreement,  is,  of  course,  a  question  of  the  parties' 
intention,  to  be  gathered  from  the  terms  of  the  agree- 
ment (A).     And  where  the  stipulation  really  is,  not  that  Where  the 
the  contractor  shall  do  acts  which  the  Court  would  not  to  oovenant^^ 
enforce  specifically,  but  that  he  shall  covenant  to  do  to  do  some 
such  acts,  the  rule  does  not  apply,  as  the  Court  will 
oblige  him  to  execute  a  deed  of  covenant  (t).     Where  Where  the 
the  stipulation  is  for  the  plaintiff's  benefit,  so  that  he  fo/*Sbe^°ain- 
might  have  waived  it  and  then  enforced  the  contract  tiff's  benefit, 
specifically  (A*),  and  it  is  not  performed  owing  to  the  performed 
defendant's  default,  the  Court  may,  since  Lord  Cairns'  f^^^^^^^ 
Act  {l)y  order  specific  performance  of  the  rest  of  the  default. 


Off  den  V.  Fossick  ^  4  De  G.  F.  &  J. 
426;  Merchants*  Tradittg  Co,  v. 
Banner^  L.  R.  12  £q.  18,  23; 
Fry,  Sp.  Perf.  §§  821,  830—835, 
Srded. 

(/)  Stoeker  v.  Weddtrbum ; 
Ogden  v.  Fossick,  ubi  sup. ;  Fry, 
Sp.  Perf.  }  834,  3rd  ed.  But  if 
the  stipulation  is  to  be  performed 
by  the  defendant,  the  plaintiff 
may  waive  its  performance,  and 
80  obtain  an  order  for  the  specific 
performance  of  the  rest  of  the 
contract;  Soames  y.  Edge,  John. 


669,  672,  673. 

{g)  Above,  p.  922. 

(A)  Crootne  v.  Lrdiard,  2  My.  & 
K.  251 ;  Richardson  v.  Smith,  L. 
R.  6  Ch.  648 ;  Odessa  Tramways 
Co,  V.  Mendel,  8  Ch.  D.  235  ;  Fry, 
Sp.  Perf.  §§  822. 

(t)  Granville  v.  Beits,  18  L.  J. 
N.  S.  Ch.  32;  Wihon  v.  JFest 
Hartlepool  By,  Co.,  2  De  G.  J.  & 
S.  475,  488,  495. 

{k)  Above,  n.  (/). 

(0  Stat.  21  &  22  Vict.  o.  27, 
which  gave  to  the  Court  of  Chan- 
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oontraot,  and  give  damages  for  breach  of  the  stipula- 
OonditionB  in  tion  (w).  The  rule  regarding  building  contracts  (n)  is 
building  con-  Subject  to  the  exception  that  the  Court  will  specifically 
^J^^l^^j^  enforce  an  agreement  to  erect  buildings  or  execute 
enforced.  other  works  on  land  where  these  conditions  are  satisfied : 
(1)  that  the  works  to  be  carried  out  be  sufficiently 
ascertained ;  (2)  that  the  plaintiflE's  interest  in  their 
completion  be  such  that  damages  would  be  no  adequate 
compensation  for  non-performance  of  the  agreement; 
and  (3)  that  the  defendant  be  in  possession  of  the  land 
on  which  the  works  are  to  be  done  (o).  If,  therefore,  a 
stipulation  be  made  on  the  sale  of  land  that  the  pur- 
chaser shall  erect  a  house  or  other  buildings,  or  make  a 
road,  on  the  land  sold  (/?),  and  the  land  be  conveyed 
or  possession  thereof  be  given  to  him  pursuant  to  the 
contract,  the  agreement  to  build  may  be  specifically 
enforced  against  him,  provided  it  be  sufficiently  certain 
and  the  vendor's  interest  in  its  performance  would  not 
be  adequately  satisfied  by  payment  of  damages  (7). 
This  would  be  the  case  where  the  sale  was  made  in 
consideration  of  a  rentcharge  to  be  reserved  to  the 
vendor  (r),  or  where  he  would  have  an  interest  in  the 


oeiyiurisdiotiontoaward  damages 
in  addition  to  or  Bubstitntion  for 
specific  performance ;  see  Lewei's 
V.  Shaftesbury,  L.  R.  2  Eq.  270. 
This  Act  "was  repealed  by  stat. 
46  k  47  Vict.  o.  49,  but  saving 
the  jurisdiction  thereby  estab- 
lished; see  Sayert  v.  Colly er^  28 
Ch.  D.  103,  107,  108. 

(m)  Soames  v.  Edge,  John.  669  ; 
Samuda  v.  Lawford,  4  Giff.  42 ; 
Kay  V.  Johnson,  2  H.  &  M.  118  ; 
Middleton  v.  Greenwood,  2  De  Or. 
J.  &  S.  142 ;  London  Corpn.  v. 
Sonthgate,  38  L.  J.  Ch.  141 ;  Fry, 
Sp.  Perf.  §§  849,  850,  3rd  ed. 
.  {n)  Above,  p.  992. 

(o)  Wolverhampton  Corpn.  v. 
Eminons,  1901,  1  K.  B.  515,  625, 
adopting  the  rule  stated  in  Fry, 
Sp.Terf.  §  103,  p.  46,  3rd  ed., 


and  based  on  Storer  v.  Great 
Western  Ry.  Co.,  2  Y.  &  C.  C.  C. 
48 ;  Sanderson  v.  Coekermouth,  ^. 
Ry.  Co.,  11  Beav.  497 ;  Lytton  v. 
Great  Northerti  Ry.  Co.,  2  K.  &  J. 
394;  Wilson  v.  Furness  Ry,  Co., 
L.  R.  9  Eq.  28. 

(p)  Above,  pp.  427,  696. 

(q)  See  Mosely  v.  Virgin,  3 
Ves.  184,  186;  Wilson  y.  North- 
ampton, %e,  Ry.  Co.,  L.  R.  9  Oh. 
279. 

(r)  Above,  pp.  695,  696 ;  con- 
sider Mosely  v.  Virgin,  3  Ves. 
184,  where,  however,  specific  per- 
formance was  refused  on  the 
ground  of  uncertainty ;  Soames  v. 
JEdge,  John.  669;  London  Corpn, 
V.  Southgate,  38  L.  J.  Ch.  141 ; 
Cubitt  V.  Smith,  10  Jur.  N.  8. 
1123. 
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use  or  maintenance  of  the  buildings,  works,  or  road, 
either  by  way  of  reservation  or  as  an  adjoining  land- 
owner, or  as  one  of  the  public  («).  On  the  same  prin- 
ciple, where  it  is  part  of  an  agreement  to  sell  land  that 
the  vendor  shall  execute  works  on  adjoining  land  of  his 
own,  the  agreement  may  be  specifically  enforced  against 
him  (t).  It  may  be  observed  that  the  exception  thus 
established  seems  to  do  away  with  the  alleged  ground 
of  the  rule  («)  as  to  the  non-enforcement  of  building 
contracts,  -viz.,  that  the  Court  could  not  carry  out  its 
judgment  (x) ;  and  there  is  some  authority  to  the  effect 
that  the  Court  has  jurisdiction  to  order  specific  perform- 
ance of  a  building  contract  if  sufficiently  certain  (y). 
But  in  the  latest  case  upon  the  subject  the  rule  was 
affirmed  by  the  Court  of  Appeal,  and  the  exception 
defined  as  above  stated  (s). 

It  may  be  observed  that  the  Court  does  not  consider  Agreement  to 
an  agreement  to  pay  a  fixed  sum,  in  case  of  a  breach  of  g^^^^ 
contract  («),   whether  as  a  penalty  or  as   liquidated  penalty  or  aa 

J  ji  J  -in  i.*        *L     '      •    -i*       liquidated 

damages,  to  be  a  good  ground  lor  ousting  its  jurisdio-  damages  for 
tion  to  enforce  specific  performance  (6).     To  effect  this  breach  of 
it  is  necessary  that  the  agreement  shall  really  be  to  do 
some  act  or  else  to  pay  a  sum  of  money  instead,  so  that 
it  shall  be  in  the  election  of  the  contractor  to  pay  the 


(*)  Frice  v,  Penzance  Corpn.^  4 
Hare,  506 ;  and  cases  cited  in 
n.  (o)i  above. 

(t)  Consider  IFellt  v.  Majtceii, 
32  Beav.  408,  9  Jur.  N.  S.  665, 
1021. 

(»)  Above,  p.  992,  n.  {u). 

{x)  See  Collins,  L.  J.,  irolvcr' 
Hampton  Corpn.  v.  Emmon$^  1901, 
1  Q.  B.  515,  524. 

(y)  Moeely  v.  Virgin^  3  VeR. 
184,  185 ;  Hcpbum  v.  Leather^  50 
L.  T.  660.  In  the  latter  case 
Bacon,  V.-C,  decreed  specific 
performance  of  a  covenant  by  a 
purchaser  contained  in  the  con- 
veyance to  him  to  erect  buildings 


on  adjoining  land  of  the  vendor. 
It  is  submitted,  however,  that  in 
this  case  damages  would  have 
been  an  adequate  compensation 
to  the  vendor,  who,  on  receiving 
the  cost  of  the  works,  might  have 
executed  them  on  his  own  land 
without  any  loss  to  himself. 

(z)  Wolverhampton  Corpn.  y. 
Emmons,  1901,  1  K.  B.  515. 

(a)  Wms.  Pers.  Prop.  186, 
loth  ed. 

[b)  Howard  v.  HophynSy  2  Atk. 
371  ;  French  v.  Macale,  2  Dr.  & 
War.  269,  274  9q.  ;  Coles  v.  Sims, 
6  De  G.  M.  &  G.  1,  11 ;  Eird  v. 
Lake,  1  H.  &  M.  111. 
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law. 


Unoertainty 
of  the  oon- 
traot. 


money  as  a  performance  of  the  contract,  and  not  as  a 
penalty  or  as  damages  for  its  non-performance  (c). 

Apart  from  the  question  of  the  existence  of  the  juris- 
diction to  grant  specific  performance  (r/),  the  defences, 
not  available  at  law,  to  a  claim  for  specific  performance 
appear  to  be  these : — (1)  The  uncertainty  of  the  con- 
tract ;  (2)  unfairness,  including  innocent  misrepresenta- 
tion not  amounting  to  a  cause  for  rescinding  the  contract ; 
(3)  hardship ;  (4)  mistake ;  (5)  that  to  carry  out  the 
contract  would  involve  a  breach  of  some  superior 
equity ;  (6)  want  of  mutuality ;  (7)  the  plaintiff's  not 
continuing  ready  and  willing  to  perform  his  part  of  the 
agreement ;  (8)  his  laches ;  and  (9)  the  doubtfulness  of 
the  title.     Of  each  of  these  in  turn. 

As  to  the  uncertainty  of  the  contract,  if  at  law  the 
agreement  be  void  for  uncertainty,  there  can  be  no 
question  of  enforcing  its  specific  performance ;  in  that 
case  no  contract  has  been  concluded  (e).  But  it  may  be 
a  defence  to  a  claim  for  specific  performance  of  a  con- 
tract that  the  acts  agreed  to  be  done  are  not  defined 
with  sufficient  certainty  to  enable  the  Court  to  decree 
their  performance  in  specie ;  notwithstanding  that  those 
acts  may  be  sufficiently  ascertainable  to  enable  the 
Court  to  award  damages  for  their  non-performance  (/). 
Thus  specific  performance  has  been  refused  of  a  contract 
"  to  lay  out  1,000/.  in  building "  on  particular  lands, 
because  of  its  uncertainty,  although  in  other  respects 
the  conditions  which  induce  the  Court  to  enforce  a 
building  contract  (g)  were  satisfied  (A). 


(r)  See  French  v.  Macale,  2  Dr. 
&  War.  269,  275 ;  Fry,  Sp.  Perf. 
^^  140—164,  Srded. 

(rf)  Above,  p.  991. 

[e)  Above,  p.  989. 

(/)  Mosely  v.  VirgiMy  3  Ves. 
184 ;  Hodget  v.  Hontfall,  1  Ruhs. 
&  My.  116  ;  Stuart  v.  London  and 
North  Wettern  Mij,  Co,,  1  De  G. 


M.  &  G.  721 ;  Faru  Chocolate  Co, 
v.  Crystal  Palace  Co,,  3  Sm.  &  G. 
119;  Taylor  Y.  Fortinyton,  7  De 
G.  M.  &  G.  328  ;  Greetthill  v. 
I»le  of  Wiffht,  ic,  J?y.  Co.,  19 
W.  R.  345 ;  Fry,  Sp.  Perf.  §§  380 
aq.f  3rd  ed. 

(^)  Above,  p.  994. 

(h)  Mosehj  V.  Virgin y  ubi  sup. 
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With  regard  to  unfairness,  it  has  been  laid  down,  Unfaimess. 
generally,  that  an  agreement  must  be  fair,  or  the  Court 
will  not  order  its  specific  performance  (e).  This  pro- 
position, however,  is  not  now  construed  in  the  sense 
that  the  Court  will  not  specifically  enforce  any  contract, 
unless  the  advantages  to  be  secured  by  the  parties  be 
reasonably  equivalent,  or  their  conduct  be  distinguished 
by  a  higher  degree  of  good  faith  than  the  law  ordinarily 
exacts  from  contractors.  Indeed,  it  hardly  amounts  to 
more  than  an  assertion  that  the  Court,  in  exercising  its 
discretion  to  grant  this  remedy,  may  have  regard  to 
considerations  of  unfairness  either  in  the  terms  of  the 
agreement  or  in  the  parties'  conduct  in  making  the 
bargain.  Thus  we  have  seen  (A-)  that  at  the  present 
day  the  better  opinion  is  that  the  Court  will  not  refuse 
specific  performance  of  a  contract  to  sell  land  on  the 
sole  ground  of  inadequacy  of  consideration;  although 
unfairness  in  the  terms  of  a  bargain  coupled  with 
circumstances  of  inequality  in  the  parties'  position  may 
be  evidence  of  undue  influence  or  fraud  (/).  So  also  it 
has  been  mentioned  (m)  that,  according  to  the  latest 
authority,  a  vendor  of  land  may  enforce  the  sale  speci- 
fically, notwithstanding  that  he  kept  silence  as  to  a 
latent  defect  of  quality  known  to  himself  {n).  In  these 
respects  it  does  not  appear  that  a  higher  standard  of 
conduct  is  required  in  equity  than  at  law(w).  Still, 
there  may  be  such  unfaimess  about  a  contract  that  the 
Court  will  decline  to  order  its  specific  performance, 
although  the  facts  would  not  warrant  an  order  for  its 
rescission.  An  example  of  this  occurs  in  the  case  of 
innocent  misrepresentation  {o) ;  and  the  same  rule  is 
applicable  in  the  case  of  any  unfaimess  in  the  nature  of 


(i)  Hardwicke,   C,  Buxton  v.  {k)  Above,  p.  764. 

Litter,  3  Atk.  383,  386 ;  RossIvd,  (/)  Above,  pp.  762—765. 

C,    Walpole  V.    Orford,    3    Ves.  (/«)  Above,  p.  684. 

402.  420  J  Fry,  Sp.  Perf.  §  334,  (n)  Above,  pp.  684,  764. 

3rd  ed.  (o)  Above,  p.  743. 
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fraud  or  undue  influence,  but  not  amounting  exactly  to 
a  cause  for  setting  the  agreement  aside  (p).  A  notable 
Ticinwff  V.  example  occurs  in  the  case  of  Tunning  v.  Mortice  (y), 
where  specific  performance  of  a  contract  to  sell  land  was 
refused  to  the  purchaser,  because  he  had  (in  perfect 
good  faith)  employed  the  solicitor  known  to  be  acting 
for  the  vendor  to  bid  for  him  at  the  auction,  a  circum- 
stance which  the  Court  considered  likely  to  damp  the 
sale.  In  that  case  the  Court  acquitted  the  parties  of  all 
moral  blame.  As  regards  the  sale  of  land,  the  most 
prominent  instances  of  unfairness  occur  in  connection 
with  the  statement  in  the  contract  of  the  nature  of  the 
vendor's  title  or  of  the  interest  offered  for  sale  or  of 
conditions  restrictive  of  the  purchaser's  right  to  investi- 
gate the  title.  In  these  respects  the  contract  is  in 
equity  uberrimce  fidei  (r) ;  and  if  anything  be  imfairly 
stated  or  suppressed  so  as  to  mislead  the  purchaser,  he 
may  resist  specific  performance  of  the  contract,  although 
the  facts  may  not  support  a  claim  to  rescind  the  contract 
and  recover  the  deposit  («). 

Innocent  mis-      The    defence    of    innocent    misrepresentation    not 

representation  t^*         i  p  •     •  i»  xi.  i.       j.  i_ 

notamounting  amounting  to  a  cause  oi  rescission  of  the  contract  has 
to  a  cause  of  jje^Q  already  considered  {t).  It  appears  to  be  an  example 
of  the  application  of  the  general  principle  that  the  Court 
may  have  regard  to  the  fairness  of  the  parties'  con- 
duct (w).  On  this  ground  the  Court  is  enabled  to  reject 
a  claim  for  specific  performance  by  a  party  whose  state- 
ment or  conduct  has  been  misleading,  though  it  has 
not  amounted  to  a  false  representation  inducing  the 
contract  (ip). 

(p)   Willan  V.  Willan,  16  Ves.  (s)  Above,  pp.  32,  61,  n.  (m>), 

72,   83;  Fry,   Sp.   Perf.    §   387,  157,159,165—168,170,172,743. 

3rd  ed.;  see  above,  p.  685,  and  {t)  Above,    p.    743,   and   nn. 

n.  iz).  {g,  A). 

iq)  2  Bro.  C.  C.  326.  (m)  Above,  p.  997. 

(r)  Above,  pp.  686,  n.  (a),  742 ;  [xS  Consider  Denny  v.  Sancock^ 

Brandling  v.  Flummery  2  JDrew.  L.  K.  6  Ch.  1 ;  above,  p.  743, 

427,  429.  and  nn.  {g,  A). 
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We  have  seen  (y)  that  the  Court  may  deoline  to  grant  Hardship, 
the  remedy  of  specific  performance  on  the  ground  that 
it  would  work  great  hardship  on  the  defendant.  But 
the  defence  of  hardship,  like  that  of  unfairness  (s), 
cannot  be  set  up  to  avoid  carrying  out  what  is  com- 
monly called  a  hard  bargain ;  that  is  to  say,  where  the 
sole  ground  of  objection  is  really  the  inadequacy  of  the 
consideration  (a).  Like  unfairness  also,  hardship  is 
usually  asserted  in  connexion  with  other  circumstances, 
such  as  mistake.  And  it  has  been  shown  that,  where  a 
man  has  been  induced  to  enter  into  a  contract  by  his 
own  mistake,  and  it  would  work  great  hardship  on  him 
to  oblige  him  to  carry  it  out,  the  Court  will  decline  to 
enforce  specific  performance  against  him,  notwithstand- 
ing that,  being  estopped  at  law  from  asserting  his  own 
mistake  (6),  he  has  no  defence  to  an  action  for  damages 
for  breach  of  the  contract  (c).  Still,  in  some  cases,  hard- 
ship alone  appears  to  be  a  sufficient  defence  {d).  Thus 
the  Court  has  declined  to  grant  specific  performance  of 
a  contract  to  buy  a  close  of  land  entirely  surrounded  by 
the  lands  of  strangers  to  the  agreement,  which  provided 
no  certain  means  of  access  (e).  And  it  has  been  observed 
that  the  Court  vrill  not  enforce  specific  performance  of  a 
contract  to  buy  a  property  which  would  be  positively 
noxious  to  its  purchaser — such  as  a  house  so  used  as  to 
subject  its  possessor  to  legal  penalties,  or  so  infected 
with  the  germs  of  disease  that  it  is  dangerous  to  enter 
it  (/).  And  specific  performance  has  been  refused  on 
the  ground  that  the  result  would  inevitably  be  to  sub- 
ject the  defendant  to  a  forfeiture  (g), 

(y)  AboTe,  pp.  685,  692—694 ;  (d)  See  cases  cited,  above,  p. 

and  see  Fry,  Sp.  Perl.  §§  417  «^.,  685,  n.  (y). 
Sid  ed 

{z)  Above,  p.  997.  .  W  £«"'^  ▼•  I'iffht,  8  De  G.  M. 

{a)  Above,  p.  764 ;  Haywood  v.  «  ^-  '  '*• 

CVyw,  26  Beav.  140,  150—153.  (/)  Above,  pp.  687,  688. 

(b)  Above,  pp.  668—671,  67S,  {g)  -Ffliw^j  v. -Brow-w,  cited  2  Ves. 

678,  691  sq,  sen.  307  ;  Feacock  v.  Fenson,   11 

(<r)  Above,  pp.  636,  638,  692—  Beav.  355;  see  Helling  v.  Lumley, 

694.  3  De  G.  &  J.  493,  498. 
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Mistake. 


Mistake,  as  a  ground  for  resisting  the  specific  per- 
formance of  a  contract,  has  abeady  been  fully  con- 
sidered (//). 


Contract  The  Court  will  not  enforce  specifically  a  contract  of 

breach  of  whlch  the  performance  would  be  in  contravention  of 
some  superior  gome  superior  equity  affecting  the  subject  of  the  agree- 
ment ;  QB  where  the  completion  of  a  sale  of  land  would 
involve  a  breach  of  trust,  or  a  breach  of  a  prior  contract 
affecting  the  land  in  equity  (i).  This  rule  haa  been 
referred  to  the  grounds  of  unfairness  and  hardship  (k) ; 
but  its  true  reason  appears  to  be  that  the  Court  will  not 
stultify  itself  by  ordering  the  specific  performance  of  an 
act  which  would  be  in  exact  contravention  of  the  rules 
of  equity — the  very  rules  which  the  Court  sits  in  its 
place  to  uphold  (/).  It  is  thought  that  the  principle  of 
the  rule  is  apparent  when  it  is  considered  that  this 
defence  may  be  raised  by  either  party;  even  by  a 
contractor  who,  in  entering  into  the  agreement,  had 
contemplated  a  breach  of  his  own  duty,  against  a  plaintiff 
who  had  contracted  without  notice  of  the  breach  of  duty 
involved  (m).  Here  the  defendant  could  hardly  plead 
unfairness  or  hardship,  when  it  was  his  own  disregard 
of  his  duty  that  placed  him  in  a  difficult  position  (n). 


Want  of 
mutuality. 


The  defence  of  want  of  mutuality  is  the  objection 
that  the  defendant,  owing  to  the  plaintiff's  legal 
incapacity  or  otherwise,  would  have  no  right  to  enforce 


(A)  Above,  pp.  691—695. 

(i)  Mortkek  v.  BuUei\  10  Ves. 
292,  312 ;  Hamett  v.  Yieldinp,  2 
Sch.  &  Lef.  649,  654;  Ord  v. 
Noel,  6  Madd.  438;  JFood  v. 
Jtichardaon,  4  Beav.  174, 176, 177; 
Thompson  v.  Blaekatone,  6  Beav. 
470  ;  Rede  v.  Oakcit,  4  Do  G.  J.  & 
S.  605,  512,  613,  516;  Willmott 
T.  Barber,  16  Ch.  D.  96,  107; 
Dunn  V.  Flood,  28  Ch.  D.  686, 
690  ;  Manchester  Ship  Canal  Co.  y. 
Manchester  Racecourse  Co,,  1900,  2 


Ch.  352,  366,  367,  1901,  2  Ch. 
37,  61  ;  Corbet t  v.  South  Eastern^ 
Chatham  Ry,  Co.*8  Managing  Com-- 
mittee,  1906,  2  Ch.  280,  287. 

(k)  Fry,  Sp.  Perf.  §  407,  3rd  ed. 

(t)  See  note  (i),  above. 

(«)  Ord  V.  Noel,  6  Madd.  438 ; 
and  consider  Dance  v.  Goldingham, 
L.  R.  8  Ch.  902,  911,  913;  and 
see  above,  pp.  275  &  n.  (i),  276. 

(n)  Consider  Helling  v.  Lumley, 
3  De  G.  &  J.  493. 
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the  agreement  specifically  as  against  the  plaintiff,  so 
that  the  remedy  is  not  mutual.  Where  this  is  the  ca^ 
the  Court  will  decline  to  grant  specific  performance  at 
the  plaintiff's  suit  (o).  "We  have  seen  that  on  this 
ground  an  infant  is  precluded  from  so  enforcing  any 
contract  made  with  him  (p) ;  and  a  married  woman 
subject  to  the  common  law  could  not  pursue  this 
remedy  in  case  of  her  agreement  to  sell  or  buy  land  (q). 
It  is  said  that,  as  a  rule,  the  Court,  in  considering  this 
objection,  has  regard  to  the  time  of  making  the  con- 
tract (r) ;  and  it  is  true  that  if  the  remedy  were  then 
mutual,  a  party  who  has  subsequently  lost  his  right  to 
specific  performance  by  his  own  conduct,  as  by  his 
laches,  cannot  plead  want  of  mutuality  against  the 
other  party,  who  is  not  in  default  («).  But  it  is 
established  that  where  the  remedy  was  not  mutual  at 
the  making  of  the  contract,  but  the  party  not  originally 
bound  has  subsequently,  being  then  sui  Juris,  confirmed 
the  contract,  he  may  enforce  the  contract  specifically, 
and  cannot  be  met  with  the  defence  of  want  of  mutuality. 
Thus  we  have  seen  (t)  that,  on  this  principle,  a  party 
who  has  not  signed  the  memorandum  of  a  contract  to 
sell  land  may  enforce  specific  performance  against  one 
who  has  signed  the  memorandum ;  and  an  infant,  after 
he  has  attained  full  age,  might  formerly  so  enforce  a 
contract  made  during  infancy;  for  in  these  cases  the 
plaintiff  necessarily  submits  to  perform  his  part  of  the 
agreement,  and  so  affirms  his  liability  thereunder.  So 
where  a  principal  has  ratified  a  contract  made  on  his 
behalf,  but  without  his  authority,  by  his  agent  (w),  he 
can  enforce  the  contract  specifically,  notwithstanding 

(o)  Samilton  y.  Oranty  3  Dow,  (»)  South   Eastern   Ry.    Co.  v. 

33,42;  Fliffhty.Bolland,iB,VL88,  Knott,  10  Haxe,  122,   125,   126; 

298,  301 ;  Pickering  v.  Bishop  of  Hawkes  v.  Eastern   Counties  Ry, 

Ely,  2  T.  &  0.  C.  C.  249,  267.  Co.,  1  De  O.  M.  &  G.  737,  766, 

\p)  Above,  pp.  797,  798.  6  H.  L.  C.  331,  366. 

%  fJ^VC- «M60,  463.  W  ^^-.  P-  "«  *  -  «• 

3ra  ed.  (u)  Above,  p.  978. 

W.— 11.  22 
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Contraot 
Babjeot  to  a 
oondition 
preoedent. 


the  original  want  of  mutuality  (x).  And  the  Bame 
rule  applies  in  eyery  case  in  which  a  contract  was  at 
first  voidable  at  the  option  of  one  of  the  parties,  but 
he  has  elected  to  affirm  it  (j/).  Conversely,  where  one 
party  to  a  contract  is  originally  in  no  position  to  enforce 
it,  owing  to  his  iuability  to  perform  some  essential 
stipulation  (s),  and  the  other  waives  this  objection  and 
continues  to  treat  the  contract  as  still  subsisting,  the 
latter  cannot  plead  the  original  want  of  mutuality  if 
the  former,  having  become  enabled  to  perform  the 
stipulation,  sue  for  specific  performance  of  the  agree- 
ment. Thus  where  a  vendor  of  land  cannot  show  a 
good  title  according  to  the  contract,  and  the  purchaser 
does  not  insist  on  this  objection  as  putting  an  end 
to  the  agreement,  but  negotiates  with  the  object  of 
removing  it,  and  the  vendor  subsequently  acquires  a 
good  title,  the  vendor  may  sue  for  specific  performance 
of  the  contract,  and  the  purchaser  cannot  rely  on  the 
original  want  of  mutuality  (a).  From  these  instances 
it  appears  that  what  is  fatal  to  a  claim  for  specific  per- 
formance is  want  of  mutuality  at  the  time  of  bringing 
the  action  (6) ;  though  a  defendant  who  has  lost  this 
remedy  by  his  own  misconduct  is  precluded  from  taking 
such  an  objection.  Similarly,  want  of  mutuality  cannot 
be  pleaded  in  bar  of  a  purchafier's  right  to  enforce 
specific  performance  with  compensation  (c) ;  for,  as  we 
have  seen  {d)y  in  such  case  the  vendor  is  estopped  from 
asserting  his  own  want  of  a  complete  title.  Where  a 
contract  for  sale  of  land  is  subject  to  some  condition 
precedent  (e)  to  be  performed  by  one  of  the  parties,  it 
is,  of  course,  no  objection  to  enforcing  it  spedfically 


(x)  Conflider  Firth  y.  Green- 
iooody  1  Jar.  N.  S.  866. 

(y)  Above,  pp.  729,  744,  767, 
896. 

(z)  Above,  p.  991. 

(a)  Above,  pp.  134,  135  & 
n.  (a). 


(b)  Hawkes  v.  Eastern  Oount%e» 
Ry,  Cb.,  1  De  G.  M.  &  0.  737, 
756,  6  H.  L.  C.  331,  366. 

ie)  Fry,  8p.  Perf.  {{  478-476, 
Srded. 

(d)  Above,  pp.  636,  637. 

\e)  Above,  p.  913. 
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after  the  condition  has  been  performed,  that  there  was 
previously  no  mutuality  of  remedy  (/) ;  for  until  per- 
formanoe  of  the  condition  there  was  no  enforceable 
agreement  {jg). 

When  a  man  sues  for  the  specific  performance  of  a  The  plaintiff's 
contract  he  must  show  that  he  haa  ever  been  and  con-  Jl^'^nd""* 
tinues  to  be  ready  and  willing  to  perform  his  part  of  wiuing  to 
the  agreement  {h).    Not  only,  therefore,  must  he  have  ^rt^oTth^ 
performed  or  have  been  ready  and  willing  to  perform  oo°''^<^- 
all  stipulations  on  his  part,  which  are  regarded  in  equity 
as  essential  (i),  up  to  the  time  of  bringing  his  action, 
but  if  he  mbaequently  do  any  act  which  precludes  hiin 
from  carrying  out  his  part  of  the  contract,  that  will 
afford  a  defence  to  his  claim ;  and  this  defence  may  be 
taken  by  a  defendant  who  has  himself   broken  the 
contract.     Thus,  if  a  purchaser  of  land  make  default  in 
carrying  out  the  contract,  and  the  vendor  sue  to  enforce 
it  specifically,  it  will  be  a  good  defence  that  the  vendor 
has  subsequently  made  some  sale  or  other  disposition  of 
the  land,  which  effectually  prevents  hiTn   from  com- 
pleting the  contract  {j).    This  would  be  no  defence  to 
a  claim  by  the  vendor  for  damages  for  the  purchaser's 
breach  of  contract  {j). 

It  is  well  established  that  the  Court  will  not  grant  or  Laches, 
enforce  the  relief  of  specific  performance  of  a  contract, 
unless  the  party  seeking  this  remedy  apply  promptly, 
that  is,  as  soon  as  the  nature  of  the  case  will  permit  (A;), 
and  diligently  prosecute  the  proceedings,  when  once  his 


(/)  See  Weeding  y.  Weeding ,  1  366  ;  see  aboTe,  pp.  976,  976. 

J.  &  H.  424,  425,  a  case  of  an  (Ar)  Milward  y.  Thanet,  6  Yes. 

option  to  purchase  duly  exercised;  720,  n. ;  Eadt  v.  Williams^  4  De 

Ry,  8p.  Perf .  §  465,  3rd  ed.  G.  M.  &  G.  674,  691 ;  MilU  t. 

(g)  Above,  p.  913.  Haywood,   6  Ch.  D.    196,   202  ; 

Ih)  'Etj,  Sp.  Perf.  §  922, 3rd  ed.  Levy  v.  Stogdon,  1898,  1  Oh.  478, 

(»)  Above,  p.  991.  484,  afEd.  1899, 1  Ch.  6  ;  Fry,  Sp. 

U)  Sipgrave  v.  Case,  28  Ch.  D.  Perf.  §}  1100—1102,  3rd  ed. 

22  (2) 
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action  has  been  brought  (/).  No  particular  time  can  be 
specified  within  which  an  action  for  specific  performance 
of  a  sale  of  land  must  necessarily  be  brought,  in  order 
to  prevent  the  defence  of  laches.  Each  case  will  be 
judged  according  to  its  own  particular  circumstances; 
and  the  question  is  whether  proceedings  have  been 
commenced  within  a  reasonable  time  (m).  Where  one 
party  has  taken  some  objection  and  declines  to  complete 
the  contract  in  the  manner  proposed  by  the  other,  there 
is  of  course  no  necessity  for  the  other  to  take  proceed- 
ings, so  long  as  the  parties  are  negotiating  with  a  view 
to  the  removal  of  the  objection.  But  when  once  such 
negotiations  have  been  declined  or  broken  off,  and  the 
other  party  has  been  definitely  informed  that  the 
objector  insists  on  his  objection  and  claims  to  repudiate 
the  contract  on  that  account,  the  other  should  lose  no 
time  in  instituting  proceedings,  if  he  intend  to  claim 
specific  performance  of  the  contract  (n).  Of  course,  he 
need  not  issue  a  writ  or  a  summons  on  the  very  next 
day;  he  is  no  doubt  entitled  to  a  reasonable  time  to 
obtain  advice  as  to  his  rights  in  the  matter  and  to 
consider  such  advice  when  obtained.  But  he  must  be 
prompt  both  in  consulting  counsel  and  in  making  up 
his  mind.  In  such  circumstances  a  delay  of  one  year 
has  been  held  to  be  fatal  (o) ;  and  where  the  nature  of 
the  property  sold  is  such  as  to  make  time  of  the  essence 
of  the  contract  (jd),  as  in  the  case  of  a  sale  of  a  lease- 
hold colliery,  even  a  period  of  three  months  and  a  half 
has  been  considered  too  long  {q). 


(/)  Moore  t.  Blake,  1  BaU  &  B. 
62,  69. 

(m)  Suxham  y.  Llewellyn,  21 
W.  R.  670,  671. 

(«)  See  Walker  v.  Jeffreys,  1 
Hare,  341,  348 ;  Southeotnb  v.  Bp, 
of  Exeter,  6  Hare,  213,  219,  220 ; 
Farkin  v.  Thorold,  16  Beav.  69, 
73  ;  Lehmann  y.  MeArihur,  L.  B. 
3  Ch.  496,  604. 


(o)  Wateon  y.  Beid,  1  Roas.  & 
Hj.  236 ;  Bee  also  Seaphy  y. 
Hill,  2  S.  &  S.  29 ;  8<ntth<!otnh  y. 
Bp,  ofExeUr,  6  Hare,  213 ;  Ead% 
y.  TFilliame,  4  De  O.  M.  &  G. 
674. 

{p)  Aboye,  pp.  49,  607. 

{q)  Olasbrook  y.  Biehardton,  23 
W.  R.  61 ;  see  also  Suxham  y. 
Llewellyn,  21  W.  R.  670,  766. 
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As  to  the  doubtfulness  of  the  title  as  a  defence  to  an  Doubtfulness 
action  for  specific  performance,  it  is  established  that  the 
Court  will  not  oblige  the  purchaser  to  perform  speci- 
fically a  contract  for  the  sale  of  land,  if  the  title  shown 
by  the  vendor  be  such  as  the  Court  considers  too  doubtful 
to  force  upon  an  unwilling  purchaser  (r).  We  have 
seen  («)  that  it  is  a  condition  precedent  to  the  enforce- 
ment of  a  contract  for  the  sale  of  land  that  the  vendor 
shall  show  a  good  title  to  the  property  sold,  and  that 
this  rule  appears  to  be  of  equitable  origin.  On  the  prin- 
ciple that  he  who  seeks  equity  must  do  equity.  Courts 
of  Equity  would  not  gi'ant  the  extraordinary  relief  of  a 
decree  for  specific  performance  against  a  purchaser  of 
land,  unless  the  vendor  proved  that  he  had  the  right  to 
convey  what  he  had  contracted  to  sell  and  could  show 
good  title  for  its  secure  enjoyment  by  the  purchaser  (t). 
On  this  ground  it  was  established  that  in  every  suit  for 
specific  performance  of  a  sale  of  land,  whether  brought 
by  the  vendor  (/)  or  the  purchaser  («),  it  is  the  pur-  Ijiqiiiiy  aa  to 
chaser's  right  {x)  to  have  an  inquiry  directed,  whether 
a  good  title  can  be  made  to  the  property  sold  (y) ;  that 
is,  a  good  title  according  to  the  contract  (s).     If  the 


(r)  Marl(nv  v.  Smith,  2  P.  W. 
198 ;  Shapland  y.  Smithy  1  Bro. 
C.  C.  76  ;  Cooper  v.  Lenne,  4  Bro. 
0.  0.  80,  1  Ves.  jun.  665  ;  Shef- 
field  y.  Mtilgrave,  2  Vee.  jun.  626 ; 
Soake  y.  Kidd,  6  Vea.  647  ;  Van- 
eouver  v.  BlitSy  11  Vea.  468,  464 — 
466  ;  Sloper  v.  Fish,  2  V.  &  B. 
149 ;  BlosMY.  Clanmorritf  3  Bligh, 
62,  71 ;  Willeox  y.  Bellaen,  T.  & 
R.  491  ;  Pyrke  y.  JFaddingham, 
10  Hare,  1,  7,  aq.  ;  Collard  y. 
Sampson,  4  De  G.  M.  &  G.  224  ; 
Farker  y.  Tooial,  11  H.  L.  0.  143, 
168 ;  above,  pp.  106,  107,  &  nn. 
(U7,  y),  163,  168,  332,  360. 

(«)  Above,  pp.  75,  726,  727, 
937,  938. 

{t)  Above,  p.  76  &  n.  (b), 

(m)  Bennett  v.  Fowler,  2  Beav. 
302 ;  see  above,  p.  69. 

{x)  The  right  18  the  purohaaer's 


only ;  Bennett  v.  Fowler,  ubi  sup., 
and  the  vendor  is  not  entitled  to 
raise  any  objection  to  his  ovm 
title ;  Bradley  v.  Munton,  16  Beav. 
460. 

(y)  Above,  p.  132,  n.  (F), 
(e)  Vpperton  v.  Nickolson,  L.  R. 
6  Ch.  436,  442 ;  above,  p.  69  & 
n.  [e).  The  inquiry  as  to  title 
takes  place  in  the  judge's  cham- 
bers; any  point  in  dispute  may 
be  referred  to  one  of  the  convey- 
ancing counsel  to  the  Court  for 
his  opinion ;  after  "which  the 
point  raised  may  be  discussed 
before  the  master,  and,  if  neces- 
sary, reserved  for  the  decision  of 
the  judge  in  chambers  or  in  court. 
The  decision  of  the  Court  as  to 
the  title  is  then  embodied  in  the 
master's  certificate,  which  be- 
comes binding  on  aU  parties  to 
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Court  consider  the  title  to  be  good,  the  purchaser  must 
carry  out  the  contract  (a),  subject  of  course  to  his  right 
of  appealing  from  the  judge's  decision.  If  it  be  certified 
that  a  good  title  cannot  be  made,  he  is  entitled  to 
rescind  the  contract  or  to  claim  damages  for  its 
breach  (b).  But  the  decision  of  the  Court  as  to  the 
validity  or  invalidity  of  the  title  is  only  binding  on  the 
parties  to  the  action  and  those  claiming  under  them  (c) ; 
and  the  Courts  of  Equity  have  considered  that,  before  a 
purchaser  of  land  shall  be  obliged  to  perform  the  con- 
tract specifically,  he  shall  (subject  to  the  special  stipula- 
tions contained  in  the  agreement)  have  such  a  title  as 
he  in  his  turn  will  be  able  to  force  upon  purchasers  from 
him  (rf).  Hence  it  is  that  if  the  Court  consider  it  to  be 
doubtful  whether  the  title  attains  this  standard,  the 
Court  will  simply  decline  to  enforce  the  contract  sped' 
^«%(e),  without  prejudice,  as  it  appears  (/),  to  the 
vendor's  right  to  retain  the  deposit  or  to  recover 
damages  for  the  purchaser's  refusal  to  perform  the 
agreement. 

It  is  impossible  to  state  exhaustively  in  what  circum- 
stances the  Court  will  consider  a  title  too  doubtful  to 
be  forced  upon  an  unwilling  purchaser.  The  practice 
of  the  Court  has  fluctuated;  and  even  the  principles 
upon  which  it  acts  are  by  no  means  perfectly  ascer- 
tained (g).    By  the  labours  of  Sir  Edward  Fry  (A),  the 


the  aotion,  unlesB  within  eight 
days  an  application  be  made  to 
dischargee  or  vary  it;  R.  S.  0. 
1883,  Ordfl.  LI.  r.  7,  LV.  rr.  65, 
69,  70;  Dan.  Chan.  Fract.  1136, 
7th  ed. ;  Dan.  Chan.  Forms,  767, 
5th  ed. ;  2  Dart,  V.  &  F.  1228 ; 
IVy,  Sp.  Ferf.  §§  1372,  1376, 
3rded. 

(a)  Seton  on  Judgments,  2248, 
6th  ed. 

(b)  lb.  2249;  above,  pp.  937, 
947—949,  971. 

(<?)  Sote  V.  CalUttidj  5  Vee.  186, 


188,  189;  I)frker.  WaddingKamy 
10  Hare,  1,  10 ;  Osborne  to  Bov>» 
letty  13  Oh.  D.  774,  781;  Be 
AiUsbury  Settled  Ettatee,  62  L.  J. 
Ch.  1012. 

(d)  See  Braybroke  y.  Irukipf  8 
Ves.  417,  428;  Fyrkey.  Wadding^ 
ham,  10  Hare,  1,  8. 

{e)  Above,  p.  1005  &  n.  (r). 

(/)  Above,  pp.  971—973. 

Q)  See  cases  cited,  below,  p. 
1008,  n.  {q) ;  Fry,  Sp.  Ferf.  §§  882 
—888,  3rd  ed.  " 

(A)  Sp.    Ferf.    §§    890,    891, 
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deoisionB  on  this  Bubject  have  been  partially  classified, 
and  the  substance  of  this  classification  is  given  below. 


on. 


In  the  first  place,  the  Court  will  not  oblige  the  pur-  Reasonable 
chaser  to  take  the  title  where  it  is  reasonably  probable  of  ^timtioi 
that  its  acceptance  would  involve  him  in  litigation  (t). 
In  other  words,  the  Court  wiU  not  compel  the  purchaser 
to  buy  a  law  suit  (A*).  But  the  litigation  contemplated 
must  be  such  as,  in  the  opinion  of  the  Court,  may 
possibly  be  successful  (/).  And  if  a  stranger  to  the 
contract  assert  some  claim  on  the  land  sold,  which  the 
Court  considers  to  be  entirely  unfounded,  the  Court 
will  enforce  the  contract  specifically,  notwithstanding 
that  the  stranger  have  commenced  proceedings  against 
the  vendor,  and  registered  them  as  a  lis  pendens  (m). 
Possibly  the  whole  simi  and  substance  of  the  rule  about 
too  doubtful  titles  is  contained  in  the  proposition  that 
specific  performance  will  not  be  decreed  against  a  pur- 
chaser if  it  would  expose  him  to  the  risk  of  litigation  at 
suit  of  a  stranger  to  the  contract  asserting,  with  apparent 
or  reasonably  possible  right  (w),  a  claim  adverse  to  the 
title  shown  (o).  But  the  following  points  should  be 
particulaily  mentioned,  though  perhaps  they  are  merely 
corollaries  to  this  proposition. 


3rd  ed.  The  reader  is  also  re- 
ferred to  the  Bummary  of  cases 
on  this  subject  contained  in  2 
Dart,  V.  &  P.  1137,  5th  ed.  ; 
1272,  6th  ed. 

(»)  CatUll  V.  CorraU,  4  Y.  &  C. 
Ex.  228,  237;  F^ler  v.  White, 
33  Beav.  403 ;  Be  Nexo  Land 
Development  Assn.  and  Oray^  1892, 
2  Ch.  138,  146,  146,  147;  Scott 
▼.  Alvarez,  1895,  2  Ch.  603,  613 
(above,  pp.  167,  168) ;  Re  Hollis's 
Hospital  and  Hagtte's  eontraety 
1899,  2  Ch.  640,  555  (above, 
p.  600,  n.  (A)  ). 

{k)  Rose  V.  Callandf  6  Yes.  186, 
187;  Sharp  v.  Adcoek,  4  Ross. 
374  375. 

(/)    See  Zijddal   v.   JFeston,   2 


Atk.  19 ;  Glass  v.  Richardson,  9 
Hare,  698,  701  ;  Falkner  ▼. 
Equitable  Revernionary  Society,  4 
Jur.  N.  S.  1214,  1217,  1218  (the 
remarks  referred  to  in  the  text 
are  not  reported  inS.G,,^  Drew. 
352)  ;  Mogridge  v.  Clapp,  1892,  3 
Ch.  382,  396  ;  Re  Maskell  #  Oold- 
Jlnch's  contract,  1896,  2  Ch.  625, 
629  ;  Re  Marshall  ^  SaWs  eon' 
trdct,  1900,  2  Ch.  202,  204,  205. 

(m)  Bull  V.  Hutchens,  32  Beav. 
615  ;  above,  pp.  524,  600,  n.  (k) ; 
see  also  Osbaldeston  v.  Askew,  1 
Russ.  160 ;  Minion  v.  Kirtoood^ 
L.  R.  1  Eq.  449,  455,  3  Ch.  614. 

(m)  Cf.  above,  p.  963. 

(o)  See  above,  p.  1006. 
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Questions  of 
law: 
preyions 
adverse  deoi- 
sion  of  equal 
Court, 
though 
doubtef. 

PreTiouB 
favourable 
deolsion 
doubted. 

Adverse 
deoisioii  of 
inferior 
Court. 


Title  depend- 
ing on  vie 
construction 
of  an  ill- 
drawn  instru- 
ment. 


Title  depend- 
ing on  a 
question  of 
general  law. 


Title  depend- 
ing on  some 
general  rule 
of  construc- 
tion. 


As  regards  doubtful  questions  of  law: — The  Court 
considers  the  title  too  doubtful  where  there  has  been  a 
decision  of  a  Court  of  co-ordinate  jurisdiction  adverse 
to  the  title  or  to  the  principle  on  which  the  title  depends, 
although  the  Court  thinks  that  decision  to  be  wrong  (p) ; 
or  where  there  has  been  a  similar  decision  favourable  to 
the  title,  but  the  Court  is  of  opinion  that  the  decision 
was  not  right  (jp).  But  at  the  present  time  the  Court 
of  Appeal,  or  other  superior  Court,  does  not  consider 
the  title  to  be  too  doubtful  merely  because  a  Court  of 
inferior  jurisdiction  has  pronounced  a  decision  adverse 
to  the  title,  if  the  Superior  Court  think  that  decision  to 
be  clearly  wrong  (q).  Again,  the  Court  will  not  oblige 
a  purchaser  to  take  a  title  depending  on  the  construction 
and  legal  operation  of  some  iU-expressed  and  inarti- 
ficial instrument,  if  the  Court  consider  that  its  own  view 
of  the  question  is  open  to  reasonable  doubt  in  some 
other  Court  (r).  But  if  the  title  depend  on  a  question 
of  the  general  law  of  the  land,  the  Court  will,  as  a  rule, 
decide  the  question  and,  if  its  opinion  be  in  favour  of 
the  title,  order  the  specific  performance  of  the  contract 
by  the  puroheuser  («).  And  this  rule  applies  also  where 
the  question,  though  one  of  construction,  turns  upon  a 


(p)  MuUingt  v.  Trinder^  L.  B. 
10  Eq.  449,  454  ;  and  see  Rote  v. 
Calland,  6  Yes.  186.  This  rule 
applies  equally  where  there  have 
been  previous  conflicting  decisions 
of  Courts  of  co-ordinate  jurisdic- 
tion ;  Se  Carter  ^  Kenderdine^ » 
ewUraet,  1897,  1  Ch.  776,  778. 

{q)  Beioley  v.  Carter^  L.  R.  4 
Ch.  230,  236,  240 ;  Alexander  t. 
Milh,  L.  R.  6  Ch.  124,  132; 
Radford  v.  Willie,  L.  R.  7  Ch.  7 ; 
Collier  v.  Walters,  L.  R.  17  Eq. 
252,  260 ;  Otbome  to  Rotoletty  13 
Ch.  D.  774,  781 ;  Re  Carter  and 
Kenderdine*s  eontraetj  1897,  1  Ch. 
776.  In  earlier  cases  it  had  been 
held  that  the  Court  would  not 
enforce  specific  performance,  not- 
withstanding that  its  opinion  was 


in  favour  of  the  title,  if  it  con- 
sidered that  that  opinion  might 
fairly  and  reasonably  be  ques- 
tioned by  competent  persons; 
Marhu)  v.  Smith,  2  P.  W.  198, 
201;  Price  v.  Strange,  6  Madd. 
159,  164;  ISfrkeY.  Waddingham, 
10  Hare,  1,  7,  8;  Collier  ▼. 
MeBean,  L.  R.  1  Ch.  81,  84; 
JEEamilton  v.  Ruekmaeter,  L.  R.  3 
Eq.  323,  328;  Fry,  Sp.  Ferf. 
§  884,  3rd  ed. 

(r)  James,  L.  J.,  Alexander  v. 
Millt,  L.  R.  6  Ch.  124,  132. 

(«)  James,  L.  J.,  Alexander  v. 
Mille,  L.  R.  6  Ch.  124,  132; 
Foreter  v.  Abraham,  L.  R.  17  Eq. 
351,  354;  Osborne  to  Rotclett,  13 
Ch.  D.  774  ;  Re  Carter  ^  Kender^ 
dine' 8  contract,  1897,  1  Ch.  776. 
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general  rule  of  construction,  unaffected  by  any  special 
context  in  the  instrument  (O*     It  has  been  held  that,  Title  depend- 
where  the  title  depends  on  the  construction  of  some  confltrQctTon 
general  statute,   the  true  construction    thereof    may,  of  a  general 
owing  either  to  the  absence  of  any  decision  or  to  the 
conflict  of  previous  decisions,  be  regarded  by  the  Court 
as  a  question  sufficiently  doubtful  to  justify  the  Court 
in  not  enforcing  the  contract  specifically  as  against  the 
purchaser  (w).     But  the  latest  expression  of  judicial 
opinion  in  the  Court  of  Appeal  is  that  in  this  case  also 
a  Superior  Court  will  follow  the  modem  general  rule, 
and  will  decide  the  question  of  construction,  and,  it 
necessary,  oblige  the  purchaser  to  take  the  title  accord- 
ingly (x). 

With  respect  to  questions  of  fact : — The  Court  may  Qneations  of 
consider  the  title  too  doubtful  where  it  depends  on  the 
establishment  by  oral  evidence  of  facts  of  a  complicated 
nature  (y) ;  especially  where  the  witnesses  necessary  to 
repel  an  adverse  claim  may  be  dead  or  difficult  to  find 
when  the  claini  is  asserted  (s).     And  where  the  title  Title  depend- 
depends  on  a  presumption  of  fact,  it  is  considered  to  be  guliption^^' 
too  doubtful  if  it  would  be  the  duty  of  a  judge  charging  *»«*• 
a  jury  upon  the  evidence  offered,  not  to  direct  them 
that  they  were  bound  to  find  in  favour  of  the  presump- 
tion, but  to  leave  them  to  draw  their  own  conclusion 
from  the   evidence  (a).      This  principle  is  illustrated 
where  a  title  depends  upon  some  fact  of  a  negative 
nature,  which  is  not  capable  of  positive  proof,  but  is 


(t)  Sad/ord  v.  Willu,  L.  R.  7 
Ch.  7,  11. 

(w)  0.  A.)  Palmer  y.  Loeke^  18 
Ch.  D.  381,  388  ;  Ee  Thaektoray 
^  YoungU  contract,  40  Ch.  D.  34, 
38,  39. 

\x)  Afogridge  v.  Clappy  1892,  3 
Ch.  382,  396,  401  ;  Re  Carter  # 
Kenderdine*s  contract,  1897,  1  Ch. 
776  ;    Cozens- Hardy,  L.  J.,  lie 


Sandman  ^  Wilcox' a  contract, 
1902,  1  Ch.  599,  609  ;  see  also 
Wentworth  v.  Humphrey,  11  App. 
Cas.  619,  622,  625,  626. 

(y)  Re  Douglas  f  PowelVs  con' 
tract,  1902,  2  Ch.  296,  314. 

iz)  Fry,   Sp.   Perf.   §   890  (i), 
3rded. 

(a)  Above,  p.  106  &  n.  (w). 
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Where  the 
facts  raise  a 
preBumptioiL 
of  the  in- 
Talidity  of 
the  title. 


Mere  sdb- 
pidon  of  aa 
equitable 
defect. 


really  a  matter  of  inference  only  (6).  Thus  we  have 
seen  that  a  purchafler  wiU  not  be  forced  to  accept  a  title 
depending  on  the  fact  that  the  vendor  had  no  notice  of 
some  equitable  incumbrance  {c).  Other  examples  of  the 
application  of  this  rule  are  where  the  fact  to  be  estab- 
lished is  that  there  was  no  creditor  capable  of  taking 
advantage  of  an  act  of  bankruptcy  by  the  vendor  (rf), 
or  that  a  voluntary  settlement  was  not  avoided  under 
the  old  law  by  a  subsequent  conveyance  for  value  (e). 
But  where  the  title  depends  on  a  fact,  which  is  capable 
of  positive  proof  and  is  satisfactorily  proved  (/),  or 
where  it  depends  on  a  presumption  of  fact,  and  a 
judge  would  be  bound  to  direct  a  jury  to  find  in  favour 
of  the  presumption,  the  purchaser  will  be  obliged  to 
perform  the  contract  specifically  (</).  The  Court  may 
consider  the  title  too  doubtful,  where  the  facts  stated  in 
support  of  it  raise  the  presumption  (though  not  an 
irrebuttable  presumption)  that  it  is  invalid  in  some 
respect ;  as  that  an  appointment  abstracted  was  a  fraud 
upon  the  power  (h).  On  the  other  hand,  where  the 
facts  neither  amount  to  proof  nor  raise  daj  presumption 
of  the  invalidity  of  the  title,  but  merely  give  ground 
for  a  su^icion  of  fraud  or  other  like  defect,  which  might 
render  the  titie  invalid  in  equity,  and  a  good  titie  to  the 
legal  estate  is  shown  on  the  feu^e  of  the  abstract  (f),  the 
Court  will  not  absolve  the  purchaser  from  the  obligation 
of  performing  the  contract  specifically  (A;).    It  should 


(b)  AboTe,  p.  104. 

(<?)  AboTe,  pp.  107,  168,  332, 
430. 

(rf)  Zcicea  T.  Xf«A,  14  Vee.  647. 

{e)  Above,  pp.  105,  106,  373, 
376. 

(/)  Smith  V.  Deathy  5  Madd. 
371,  374  ;  and  see  Sp€neer  v. 
Topham^  22  Beav.  573  (above, 
pp.  906,  906)  ;  Re  Bridges  ^ 
McRae't  contract,  30  W.  R.  539 ; 
Garnet  t.  BoMtor,  64  L.  J.  Oh. 
517,  33  W.  R.  64 ;  Kekewich,  J., 
Mogridge  v.   Clappt  1892,  3  Ch. 


382,  392,  393. 

[g)  Above,  pp.  105,  106  ;  Be 
Sumtneram,  1900,  1  Ch.  112,  n.  ; 
ITeptcorth  v.  Ptcklea,  ib.  108 ;  see 
also  Clippent  Oil  Co,  v.  £dinburgh, 
^.  Tntfteety  1904,  A.  C.  64,  69, 
70. 

(A)  JFarde  t.  Dixon,  28  L.  J. 
N.  S.  Ch.  316,  321  ;  Fry,  Sp. 
Ferf.  §  890  (vi),  3rd  ed.  ;  see 
above,  pp.  305,  901,  n.  {b). 

(i)  See  above,  pp.  251,  305, 
901,  n.  (b). 

{k)  M' Queen  t.   Farquhar,    11 
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be  noted  y  however,  that  if  the  facts  stated  raise  a  Suspicion  of  a 
suspicion  of  some  defect  in  the  title  at  iaic,  the  pur-  the  title  at 
chaser  will  have  no  protection  in  case  the  suspicion  be  ^^• 
well-founded  (/).  The  law  applicable  to  these  circum- 
stances appears  to  be  this  : — On  the  one  hand,  the  Court 
will  never  presume  fraud  (m) ;  the  presumption  is  that 
everything  has  been  rightly  done  («) ;  and  the  vendor 
is  entitled  to  the  benefit  of  this  rule,  and  cannot  be 
called  upon  to  give  evidence  to  disprove  any  mere 
suggestion  by  the  purchaser  of  some  hypothetical  fact, 
which  would  adversely  affect  the  title  (o).  But  against 
this,  it  appears  that  where  there  is  a  real  ground  of 
suspicion  of  some  matter  which  would  cause  a  defect  in 
the  legal  title  to  the  property  sold,  the  Court  may,  unless 
the  suspicion  be  removed  by  sufficient  evidence,  pro- 
nounce the  title  to  be  too  doubtful  to  be  forced  on  the 
purchaser,  or  may  at  least  do  so  if  its  acceptance  would 
leave  him  exposed  to  the  reasonable  probability  of 
adverse  Ktigation  (/)). 

The  effect  of  a  judgment  for  specific  performance,  or  Effect  of 
of  the  dismissal  of  an  action  for  specific  performance,  i^e^oper-^ 


Ves.  467;  Green  v.  Puhford,  2 
Beav.  70 ;  and  see  Cockcroft  v. 
Suicliffe,  26  L.  J.  Ch.  313,  2  Jur. 
N.  S.  323;  Re  HuithU  charity, 
L.  R.  10  Eq.  6,  10 ;  Alexander  v. 
MilU,  L.  R.  6  Oh.  124, 132  ;  Sag. 
V.  &  P.  393,  779. 

(/)  AboYQ,  pp.  108,  336  &n.  (&}, 
833,  834,  902,  903. 

(m)  Alderson,  B.,  Cattell  y. 
Corrall,  4  T.  &  C.  Ex.  228,  236 ; 
Williams  on  Commons,  3. 

(«)  Above,  p.  97 ;  Clippens  Otl 
Co.  V.  Edinburgh,  ^e.  Trustees, 
1904,  A.  C.  64,  69;  Meath  v. 
Deane,  1905,  2  Ch.  86,  93. 

(o)  Sng.  V.  &  P.  392. 

( p)  See  Mart  ley  v.  Smith,  Buck, 
368,  380;  Cattell  v.  Corrall,  4 
Y.  &  C.  Ex.  228,  237 ;  and  con- 
sider Grove  y.  Bastard,  2  Ph.  619, 


1  De  G.  M.  &  a.  69,  where  the 
undue  influence  alleged  would 
have  rendered  the  wiU  invalid  at 
law.  It  is  respectfullj  submitted 
that  Sir  Edward  Fry,  in  his  state- 
ment of  the  law  (Sp.  Perf.  {§891 
(vi.),  892,  893,  3id  ed.),  does  not 
lay  sufficient  stress  on  the  dis- 
tinction pointed  out  by  Leach. 
V.-C,  in  Hartley  v.  Smith,  ubi 
sup.,  between  the  suspicion  of  a 
defect  affecting  only  the  equitable 
title  (where  the  purchaser,  if 
attacked,  could  shield  himself  by 
the  plea  of  purchaser  for  value  ot 
the  legal  estate  without  notice  of 
the  defect)  and  a  suspicion,  for 
which  there  is  apparently  reason- 
able ground,  that  the  facts  are  in 
truth  such  as  would  avoid  at  law 
some  assurance  stated  as  part  of 
the  title. 
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formanoe  in     upon  the  right  to  recover  damages  at  law  for  breach  of 
on  the  con- °^  the  contract  has  been  already  considered  (^) ;  and  the 
tract  at  law.     question  has  been  particularly  discussed  of  the  vendor's 
right  to  damages,  where  his  action  for  specific  perform- 
ance is  dismissed  because  the  Court  considers  the  title 
too  doubtful  (r). 


Certificate 
against  the 
title  in 
vendor's 
action. 


Specific  per- 
formaDce  at 
snit  of  the 
purchaser. 


In  a  vendor's  action  for  specific  performance,  if  upon 
the  inquiry  into  title  the  certificate  be  against  the 
title  («),  there  has,  of  course,  been  such  a  breach  of  the 
contract  as  justifies  the  purchaser  in  rescinding  it  (t) ; 
and  the  defendant  may  consequently  claim,  in  the 
vendor  s  action,  to  have  an  order  for  repayment  of  his 
deposit,  with  interest  thereon,  and  establishing  his  lien 
on  the  land  sold  for  the  deposit  and  interest  and  his 
expenses  of  investigating  the  title  (u). 

If  the  purchaser  of  land  sue  for  the  specific  perform- 
ance of  the  contract,  he  is,  as  we  have  seen  (jr),  entitled 
to  an  inquiry  as  to  the  title ;  but  he  takes  this  inquiry 
at  his  own  risk.  For  if  he  be  aware  of  objections  to 
the  title,  and  upon  the  inquiry  the  vendor  fail  to  prove 
a  good  title  according  to  the  contract  (which  is  all  that 
he  can  be  called  upon  to  show),  the  purchaser  must 
either  waive  his  objections  to  the  title,  and  pay  the 
costs  of  the  inquiry  into  title,  or  else  he  must  submit 


(q)  Above,  pp.  969—973.  It 
may  also  be  noted  that  judgment 
for  specific  performance  against 
either  party  to  the  contract  will 
preclude  him  from  sacceesfully 
sniDg  for  damages  at  law;  for, 
as  a  general  rule,  the  judgment 
could  not  have  been  pronounced 
if  tiie  other  party  had  committed 
a  breach  of  contract  (above,  p. 
991),  so  that  question  is  concluded 
between  them.  And  in  the  oases 
where  a  man  may  obtain  an  order 
for  specific  performance,  notwith- 
standing  that  he  has  broken  the 
contract  at  law  (above,  pp.  988, 
989),    the    other   par^    would, 


under  the  old  practice,  have  been 
restrained  from  suing  on  the 
contract  at  law;  so  that  he  has 
now  no  right  to  bring  such  an 
action ;  Levi/  v.  Lindo,  3  Mer.  81 ; 
Beynoldt  v.  Nehon,  6  Ifadd.  290 ; 
Beaufort  v.  Olynn,  3  Sm.  &  G-. 
213,  226;  and  see  Oarbutt  v. 
Faweus,  1  Ch.  D.  166 ;  Wright  v. 
Redgrave,  11  Gh.  D.  24. 
(r)  Above,  pp.  971—978. 

(«)  Above,  p.  1006  &  n.  (s). 

(/)  Above,  pp.  936,  937,  948. 

\u\    Eitton    V.    Eeufett,    190 V 
W.  N.  21 ;  above,  pp.  948—960. 

(x)  Above,  p.  1006. 


OF  THE  REMEDIES  FOR  BREACH  OF  THE  CONTRACT.  1013 

to  have  his  action  for  specific  performance  dismissed 
without  costs  {y).  If  he  accept  the  latter  alternative,  he 
will  not  be  precluded  from  suing  at  law  for  damages 
for  the  vendor's  breach  of  contract,  but  he  will  be 
unable  to  recover  from  the  vendor,  as  damages,  his 
own  costs  of  his  action  for  specific  performance  (2).  So 
also,  if  the  vendor  had  disclosed  such  a  title  as  the 
purchaser  was  bound  to  accept,  and  the  purchaser 
subsequently  sued  for  specific  performance  and  cledmed 
an  inquiry  into  title,  the  purchaser  would  have  to  pay 
the  costs  of  the  inquiry.  And  if,  in  such  case,  the 
purchaser  had  raised  objections  to  the  title,  which  the 
Court  would  not  uphold,  and  he  had  no  other  cause  of 
complaint  than  the  vendor's  refusal  to  admit  these 
objections,  the  purchaser  would  have  to  pay  the  vendor's 
costs  of  the  action  (a).  The  difference  between  the 
purchaser's  position  in  proceedings  for  specific  per- 
formance brought  against  him  by  the  vendor,  and  that 
which  he  occupies  in  case  he  bring  such  an  action 
himself,  is  a  matter  of  the  greatest  importance  to  a 
conveyancer  advising  the  purchaser  on  title.  We  have 
seen  that  in  many  cases  a  purchaser  may  resist  specific 
performance  at  the  vendor's  suit  unless  the  vendor 
produce  a  better  title  than  he  has  contracted  to  show ; 
whilst  if,  in  the  same  circumstances,  the  purchaser  seek 
actively  to  enforce  his  own  right  to  specific  performance 
of  the  contract,  he  will  be  obliged  to  accept  such  a  title 
as,  according  to  the  construction  placed  on  the  agree- 
ment in  a  Court  of  lawy  the  vendor  has  stipulated  that 
he  will  provide  (6). 

The  cases,  in  which  the  vendor  or  purchaser  is  entitled  Spedfio  per- 
to  obtain  an  order  for  specific  performance  of  the  con-  with  oom- 

pensatioD. 
(y)  Above,  p.  69.  John.   70 ;  Fhillipson  v.  Gibbon, 

W  AlK.ye,  pp.  69.  n.  (.).  966,      ^(fllSvi^p^.ll-  69.  70,  157 
^'*'  —169,  160,  165—168,  171,   172, 

(a)  See    Zyde   v.    Yarbonmgh,      685,  687,  693,  743. 
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tract  with  oompensatioii  for  some  error  of  descriptioii, 
have  been  already  disciused  in  connection  with  the 
•abject  of  the  completion  of  the  contract  {c). 


Fftilonto 
oomplf  with 
a  jodginent 
for  ipocifto 
porfonxiAQCd. 

FrooeedingM 
to  eoforco  tho 
judgment. 


Vetting  order. 


Order  for 
reeoifsion  of 
the  oontraot. 


If  either  party  to  a  sale  of  land  fail  to  comply  with 
an  order  of  the  Court  that  he  shall  perform  the  contract 
specifically  (r/),  the  other  may  at  his  election  adopt  one 
of  two  courses  (e).  First,  he  may  apply  to  the  Court  to 
enforce  the  judgment.  That  is  to  say,  he  may  obtain 
an  order  fixing  a  time  and  place  for  conveyance  and 
payment  of  the  purchase  money,  or  fixing  a  time  within 
which  the  judgment  for  specific  performance  is  to  be 
obeyed,  and  in  default  of  compliance  with  this  order  he 
may  proceed  against  the  disobedient  party  for  con- 
tempt (/).  And  if  the  party  in  default  be  the  vendor, 
the  purchaser  may  obtain  a  conveyance  of  the  land  to 
himself  by  means  of  a  vesting  order  or  an  order 
appointing  a  person  to  convey  under  the  Trustee  Act, 
1893  (g).  Secondly,  in  case  of  failure  to  comply  within 
a  reasonable  time  with  a  judgment  for  specific  perform- 
ance, or  to  comply  with  an  order  fixing  a  time  for 
completion,  the  party  not  in  default  may  obtain  an 
order  for  the  rescission  of  the  contract  (A).    Besides 


i^)  Above,  pp.  634—644. 
d)  Above,  p.  987. 
e)  Pry,  8p.  Perf.   §§  1171— 
'3,  Srd  ed. ;  Seton  on  Judg- 
ments, 2286,  6th  ed. 

(/)  Seton  on  Judgments,  2285 
—2287,  6th  ed. 

ip)  Stat.  66  &  67  Vict.  o.  63, 
08.  26—34  ;  above,  p.  469,  n.  (m)  ; 
Seton  on  Judgments,  2287,  2288, 
6th  ed. ;  and  see  stat.  47  &  48 
Vict.  0.  61,  B.  14. 

(A)  Above,  pp.  948,  949,  n.  (»n), 
952,  n,  (/),  969,  n.  (rf).  This  case 
appears  to  form  an  exception  to 
the  rule  that  an  election  once 
exercised  to  affirm  or  rescind  a 
oontraot  cannot  afterwards  be 
revoked  (above,  pi>.  746,  896) ; 
for  hj  oDtaining  judgment  for 


specific  performance  of  the  agree- 
ment the  party  had  previously 
affirmed  it ;  above,  pp.  947,  969 ; 
see  Baker  v.  IFillianUy  62  L.  J. 
Gh.  316.  It  is  thought  that  the 
gfround  of  this  exception  is  that, 
if  one  party  oomnut  a  contempt 
of  Court  in  disobeying  an  order 
that  he  ehall  perform  the  contract 
specifically,  this  is  such  an  abso- 
lute repucQation  of  his  dutv  under 
the  contract  that  it  would  be  a 
hardship  to  oblige  the  other  to 
carry  out  the  agreement  and  not 
to  allow  him  to  recede  from  it. 
The  writer  has  followed  Sir 
Edward  Fry*s  statement  (above, 
n.  (^)),  that  in  the  above-men- 
tioned circumstances  rescission 
may  be  claimed  by  either  party 


^ 
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these  remedies,  if  the  purchaser  were  the  party  in  EDforcinff  ihe 
default,  the  vendor  may  apply  to  the  Court  to  enforce  ^^^^^^  ■  ^^' 
his  lien  for  the  unpaid  purchase  money  (t )  and  to  obtain 
an  order   for  a   re -sale  to  realise  the   amount  due 
thereon  (A-). 

The  Coimty  Courts  have  jurisdiction  in  actions  for  Jurifldiotion 
the  specific  performance  of  any  agreement  for  the  sale  CoStTm 
or  purchase  of  any  property,  where  the  purchase  money  specific  per- 
does  not  exceed  the  sum  of  600/.  (/).    It  has  been  held  **"^  ^^' 
that  this  jurisdiction  exists  where  the  contract  is  for  the 
sale  of  an  equity  of  redemption  for  a  price  not  exceeding 
500/.,  although  the  amount  of  the  price,  together  with 
that  of  the  charges  on  the  property,  exceed  that  sum  (m). 


§  4. — 0/a  Vendor  and  Purchaser  Summom. 

At  the  present  time,  when  a  vendor  and  purchaser  of  Vendor  and 
land  are  at  variance  upon  some  matter,  which  prevents  ^rohaser 

*  ,  *  sommoofl. 

the  completion  of  the  contract,  and  neither  of  them  will 
give  way,  they  usually  prefer  to  submit  the  point  at 
issue  to  the  Court  in  a  Vendor  and  Purchaser  sum- 
mons (n) ;  and  if  the  question  between  them  can  be 
decided  in  such  proceedings,  it  appears  that  this  is  the 
proper  course  to  take  (o).  Vendor  and  Purchaser  sum- 
monses owe  their  origin  to  the  Vendor  and  Purchaser 


to  the  oontraot ;  bnt  he  has  not 
found  any  reported  oaae  in  which 
the  oontraot  has  been  rescinded 
on  the  purchaser's  application. 
But  if  the  principle  above  sug- 
gested be  oorrect,  the  purchaser 
i&onld  be  equally  entitled  to  the 
relief  of  rescission  in  case  the 
vendor  refuse  to  convey.  Apart 
from  statute,  which  now  enables 
the  purchaser  to  obtain  a  vesting 
order,  the  purchaser  would  have 
had  no  remedy  to  obtain  a  con- 
veyance if  the  vendor  did  not 
choose  to  be  coerced  by  the  pro- 


cesses of  attachment  or  seques- 
tration ;  and  in  that  case  it  would 
be  obviously  inequitable  to  hold 
him  to  the  contract. 

ii)  Above,  pp.  440,  924,  926. 

(At)  Above,  pp.  44  &  n.  (*), 
930,  981 ;  Seton  on  Judgments, 
2290. 

(/)  Stat.  51  &  52  Vict.  c.  43, 
s.  67(4). 

(m)  R.  V.  Judge  JFhUehome. 
1904,  1  K.  B.  827. 

(«)  Above,  pp.  29—32,  947. 

(o)  See  King  v.  Cham^rkiynj 
1887,  W.N.  168,  169. 
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Act,  1874  (/?),  which  enacted  that  a  vendor  or  purchaser 
of  real  or  leasehold  estate  in  England,  or  their  repre- 
sentatives respectively,  may  at  any  time  or  times  and 
from  time  to  time  apply  in  a  sunmiary  way  to  a  judge 
of  the  Court  of  Chancery  in  England  in  chambers,  in 
respect  of  any  requisitions  or  objections,  or  any  claim 
for  compensation,  or  any  other  question  arising  out  of 
or  connected  with  the  contract  (not  being  a  question 
affecting  the  existence  or  validity  of  the  contract),  and 
the  judge  shall  make  such  order  upon  the  application  as 
to  him  shall  appear  just,  and  shall  order  how  and  by 
whom  all  or  any  of  the  costs  of  and  incident  to  the 
application  shall  be  borne  and  paid. 


Parties  are  in 
the  same 
position  as  on 
a  reference  as 
to  title  in  an 
action  for 
specific  x>er- 
formanoe. 


Whatever  could  be  done  in  chambers  upon  a  reference 
as  to  title  under  a  decree  for  specific  performance,  when 
the  contract  was  established  (g),  can  be  done  upon  pro- 
ceedings under  this  enactment.  It  enables  the  parties 
to  put  themselves  in  chambers  in  exactly  the  same 
position  in  which  they  would  have  been,  with  all  the 
rights  which  they  would  have  had,  under  the  old  form 
of  decree.  Evidence  by  affidavit  may  therefore  be 
given,  and  the  deponents  may  be  cross-examined  (r). 


Questions 

S roper  to  be 
ecidedin  a 
V.  &P. 
summons. 


The  principal  questions  proper  to  be  decided  in  a 
Vendor  and  Purchaser  summons  are  questions  of  the 
construction  of  the  contract  («),  questions  as  to  the 
sufficiency  of  the  vendor's  title  (t),  and  questions  as  to 
conveyance  and  the  form  of  the  conveyance  (u)  and  the 
adjustment  of  accounts  in  view  of  the  completion  of  the 
contract  (^).     In  fact,  as  a  general  rule,  all  questions 


{p)  Stat.  37  &  38  Vict.  c.  78, 
B.  9,  also  providing  for  similar 
applications  to  a  judg^  of  the 
Court  of  Chancery  in  IrelaDd. 

(q)  Above,  p.  1006  &  n.  (z). 

(r)  E^  Burroughs^  Lynn  ^  Sex- 
ton, 6  Ch.  D.  601. 


(«)  See  Bb  Hughet  ^  Athley't 
contract,  1900,  2  Ch.  695. 

{t)  See  cases  cited  above,  pp. 
949,  960,  n.  {q). 

(u)  See  above,  pp.  130,  131, 
146,  146,  663,  n.  (m),  666,  n.  {t). 

(x)  Above,  pp.  626,  tq. 
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may  be  so  decided  which  may  arise  between  a  vendor 
and  purchaser  on  the  assumption  that  there  is  an  unim- 
peachable contract  of  sale  existing  between  them,  and 
which  must  be  cleared  up  before  the  parties  can  proceed 
to  completion. 

It  will  be  observed  that  the  Court  has  no  jurisdiction  Qoestioiis 
to  decide  in  a  Vendor  and  Purchaser  summons  any  ^^jd^^or*^^ 
question  affecting  the  existence  or  validity  of  the  con-  existence  of 
tract.    If,  therefore,  the  contention  of  either  party  be 
that  no  contract  was  ever  formed,  or  that  the  contract 
is  not  enforceable   (as  for   non-compliance  with  the 
Statute  of  Frauds  (y) ),  or  that  it  is  void  for  mistake  or 
illegality,  or  voidable  for  misrepresentation,  fraudulent 
or  innocent  (s),  for  duress  or  undue  influence,  or  by 
reason  of  any  relative  equitable  disability  (a),  the  dis- 
pute cannot  be  settled  in  a  Vendor  and  Purchaser  sum- 
mons, but  the  party,  who  insists  on  his  rights,  must 
assert  them  by  action.      It  is  held,  however,  that  if  CoTxrtmaj 
the  controversy  between  the  parties  include  any  question  q^tion*^ 
which  may  properly  be  determined  on  a  Vendor  and  proper  to  be 
Purchaser  summons  and  would  require  to  be  settled  in  though  the 
case  the  contract  were  valid,  the  Court  may  decide  it  in  7*^^^^*  ^ 

_  •'  the  oontraot 

such  proceedings,  notwithstanding  that  the  validity  of  be  also  dls- 
the  contract  (as  in  case  of  an  alleged  misrepresentation)  P^*®^- 
be  also  disputed  {b).     We  may  also  note  that,  as  the 
Act  particularly  confers  jurisdiction  to  determine  claims 


(y)  Above,  pp.  3—9. 

(s)  Be  Davis  ^  Cavey,  40  Ch.  D. 

601,  607—609  ;    JU     Hughes    ^ 
Ashley's  contract,  1900,  2  Ch.  595, 

602,  604;  above,  pp.   166,   745, 
n.  (s). 

{a)  Above,  pp.  974,  975. 

{b)  Re  Hughes  %  Ashley's  eofi' 
tract,  1900,  2  Ch.  595.  In  Re 
Lander  ^  Bag  ley*  s  contract,  1892, 
3  Ch.  41,  it  was  decided,  on  the 
ground  that  any  question  of  the 
constmotion  of  the  contract  may 

W. — ^11. 


?roperly  be  determined  in  a  Y.  & 
*.  summons,  that  under  a  con- 
tract to  grant  a  lease,  not  par- 
ticularly specifying  from  what 
day  the  term  was  to  run,  it  was 
intended  that  the  term  was  to 
conmience  on  a  particular  day, 
notwithstanding  that  one  of  the 
parties  raised  the  contention  that 
the  omission  to  name  the  day 
rendered  the  contract  void  for 
uncertainty.  This  seems  to  be 
an  extreme  instance  of  the  exer- 
cise of  the  jurisdiction. 

23 
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of  oompenfiation,  the  Court  may  decide  on  summons  any 
question  respecting  that  particular  form  of  misrepre- 
sentation which  consists  in  failure  to  show  title  to  the 
whole  property  described  in  the  cbntract,  and  which  is 
properly  the  failure  to  deliver  the  entire  article  con- 
tracted for  {c). 

Objections  to  The  excluded  questions  affecting  the  existence  or 
fOTmanoT''  Validity  of  the  contract  («/)  appear  to  be  such  conten- 
which  would  tJous  as  put  in  issue  the  existence  or  validity  of  the 
at  law.  contract  at  law;  and  it  appears  that,  as  the  contractors 

are  in  the  same  position  on  a  Vendor  and  Purchaser 
summons  as  if  they  were  parties  to  an  action  for  specific 
performance  of  their  agreement  (e),  they  are  not  pre- 
cluded from  raising  in  such  a  summons  any  objection 
to  carrying  out  the  contract,  which  would  be  a  good 
ground  of  defence  to  an  action  for  specific  performance, 
but  not  to  an  action  for  breach  of  the  contract  at 
law  (/).  For  example,  either  party  may  so  raise  any 
objection  to  the  performance  of  the  contract  on  the 
groimd  of  unfairness,  including  such  innocent  mis- 
representation or  such  non-disclosure  of  some  matter  of 
title  as  would  not  avail  to  set  aside  the  contract  at 
law(^).  It  appears  too  that  an  objection  to  perform 
the  contract  specifically  on  the  ground  of  mistake, 
coupled  with  hardship  (h),  might  well  be  raised  in  a 
Vendor  and  Purchaser  summons,  especially  as  it  would 
probably  involve  the  resistance  of  a  claim  for  compensa- 


{e)  See  lU  Terry  ^  Whitens  con- 
tract,  32  Ch.  D.  14  ;  £e  Faweett 
i  Sulmet,  42  Oh.  D.  160  :  R$ 
Hare  ^  0*More'e  contract,  1901,  1 
Ch.  93  ;  J20  Fuckett  ^  Smithes 
contract,  1902,  2  Ch.  258 ;  above, 
pp.  634—644,  744. 

Id)  Above,  pp.  1016, 1017. 

(e)  Above,  p.  1016. 


/)  See  above,  pp.  996  «^. 

£6 


v 


r)  Be  Marsh  ^  Earl  Granville , 
24  Ch.  D.  11  ;  Re  Davie  ^  Cavey^ 
40  Ch.  D.  601 ;  Be  National  Fro- 


vincial  Bank  of  England  ^  Marsh, 
1895,  1  Ch.  190 ;  Be  Haedicke  f 
LipskVs  contract,  1901,  2  Ch.  666 
{sed  qiuere,  whether  in  this  oaae 
the  learned  judge  was  right  in 
ordering  the  return  of  the  de- 
IMsit) ;  see  above,  pp.  32,  51,  64, 
65,  89,  90,  158,  160,  165—170, 
685  &  n.  (a),  687,  688,  748. 

(A)  Above,  pp.  636,  638,  693, 
694  ;  see  also  JFood  v.  Searth,  2 
K.  &  J.  83 ;  Budd  v.  Laseelles^ 
1900,  1  Ch.  815,  820. 
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tion  (t).    And  the  defenoe  that  the  title  is  too  doubtful 
to  force  upon  an  unwilling  purohaser  may  be  raised  in 
such  proceedings  {k).     Here  it  may  be  remarked  that  in  The  parfdes' 
a  Vendor  and  Purohaser  summons  the  position  of  each  ^^^'^^ooord- 
porty,  as  regards  the  specifio  perf ormanoe  of  the  con-  ing  to  tlie 
tract,  is  determined,  not  by  the  incident  of  his  having  ro^ed  by*^ 
taken  out  or  being  a  respondent  to  the  summons,  but  either, 
by  the  contention,  which  he  raises  therein.     Thus  we 
have  seen  (/)  that  a  purchaser  insisting  as  plaintiff  on 
the  specifio  performance  of  the  contract  must  accept 
such  title  as  the  vendor  has  contr£kcted  or  is  able  to 
give ;  although  if  the  purchaser  were  the  defendant,  he 
might  be  able  to  require  a  better  title  as  the  condition 
of  the  vendor's  enforcing  specific  performance  against 
him.     There  may  be  the  same  difference  in  the  pur- 
chaser's position  in  a  Vendor  and  Purchaser  summons 
according  as  he  contends  that  the  vendor  shall  carry 
out  the  contract,  or  that  he  himseU  is  not  liable  to 
perform  it  specifically.     But  he  may  himself  take  out  a 
Vendor  and  Purchaser  summons  to  establish  the  latter 
contention  (m). 


If  the  controversy  be  whether  the  contract  has  been  Qaestions  of 
discharged  or  not(n),  it  appears  that,  in  general,  this  ©f  tiieoon-^ 
cannot  be  determined  on  a  Vendor  and  Purchaser  sum-  *»ct. 
for  such  a  contention  puts  in  issue  the  very 


mons 


existence  of  the  contract,  and  the  question  would,  in 
general,  be  one  of  controverted  fact  (o).    It  has  been  DiBoharge  by 
held,  however,  that  the  Court  has  jurisdiction  so  to  ^*^^^ 
determine  the  question,  whether  a  power  contained  in  power  of 


rGBCission. 


(i)  Above,  p.  1016. 

{k)  Re  New  Land  Development 
Association  ^  Gray,  1892,  2  Ch. 
138  ;  Be  Hollis*  Hospital  ^  Hague, 
1899,  2  Oh.  540  ;  Me  Handman  ^ 
Wilcox's  contract,  1902, 1  Gh.  699. 

(I)  Above,  pp.  69,  1013. 

(m)  B$  JDavis  ^  Caveif,  40  Gh. 


P.  601 ;  Se  Scott  ^  Alvarez's  con- 
tract,  1896,  1  Ch.  696  ;  JRe  HoUis^ 
Hospital  #  Hague,  1899,  2  Ch. 
640  ;  Re  Handman  ^  Wilcox's  eon" 
tract,  1902,  1  Ch.  699  ;  above, 
pp.  166—168,  600,  n.  (A:). 

(»)  Above,  p.  975. 

(o)  See  Re  Foppk  f  Barratt,  25 
W.  K.  248. 
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the  contract  for  either  party  to  rescind  it  (such  as  the 
common  power  for  the  vendor  to  rescind  on  an  un- 
welcome requisition  (^) ),  has  been  well  exercised  (q). 
This  was  so  decided  on  the  ground  that  the  Vendor  and 
Purchaser  Act  only  excluded  the  consideration  of  ques- 
tions of  the  initial  existence  or  validiiy  of  the  contract, 
and  did  not  prohibit  the  Court  from  pronouncing  on 
the  true  construction  of  a  power  to  rescind,  which  was 
an  express  term  of  the  agreement  itself  (r).  The  con- 
struction of  any  clause  contained  in  the  contract  may 
certainly  be  determined  in  a  Vendor  and  Purchaser 
summons  (s) ;  but  it  is  submitted  that  the  excluded 
questions  are  not  only  those  relating  to  the  initial 
validity  or  existence  of  the  contract.  And  it  is  thouglit 
that  if  either  party  contend  that  the  contract  has  been 
discharged  by  mutual  assent  (^),  otherwise  than  under 
an  express  power  of  rescission,  and  the  other  party 
dispute  this,  the  controversy  could  only  be  determined 
pisohar^efor  by  the  Court  in. an  action.  As  to  discharge  for  im- 
trfp€iS)pm-  possibility  of  performance  (w),  it  appears  that  the  Court 
ance.  might  in  a  Vendor  and  Purchaser  summons  determine 

whether,  upon  the  true  construction  of  the  contract, 
the  sale  were  made  subject  to  such  a  condition  as  would, 
in  case  of  the  impossibility  of  its  fulfilment,  cause  the 
parties  to  be  discharged  from  their  agreement  {x).  But 
if  this  were  decided  in  the  afi&rmative,  it  is  thought  that 
the  question,  whether  the  parties  were  in  fact  so  dis- 
charged, could  only  be  tried  in  an  action.  It  is  also 
submitted  that  an  action  is  the  proper  proceeding  for 
the  trial  of  disputed  questions  of  fact,  as  to  whether  the 
contract  has  been  discharged  by  bankruptcy  (y)  or  by 


(p)  Above,  pp.  147—150,  914,      eoniraet,  37  Ch.  D.  44. 

916.  («)  Above,  p.  1016. 

(q)  Thia  point  is  eBteblwhed  by  u)  Above,  pp.  907  tq. 

smnerous  decifiions  besides  that  ,  x   ai^.«  «^  oi*   « 

cited  in  the  next  note ;  see  cases  (**)  ^^""^^  PP*  ®^^  '^' 

cited  above,  pp.  147—160.  W  Above,  p.  918. 

(r)    Jfc   Jarkaon  ^    Woodburn'a  (y)  Above,  p.  921. 
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performance  (2),  or  whether  the  right  of  action  arising 
from  a  breach  of  the  contract  has  been  discharged  bj 
any  means  (a),  or  barred  by  any  Statute  of  limita^ 
tions  (b). 

It  has  been  decided  that  on  a  Vendor  and  Purchaser  Order  for 
summons  the  Court  may  not  only  answer  any  question  S^eo^toct 
properly  submitted  to  it,  but  may  also  direct  such  and  oonse- 
things  to  be  done  as  would  be  the  natural  consequenco  ^^^ 
of  the  Court's  decision.  If,  therefore,  a  purchaser  of 
land  take  out  a  summons  claiming  that  his  requisitions 
have  not  been  sufficiently  answered  and  that  a  good 
title  has  not  been  shown,  and  the  Court  uphold  his 
contention  (so  that  he  would  be  entitled  to  rescind  the 
contract,  or  to  claim  damages  for  its  breach  (c) ),  the 
Court  has  jurisdiction  in  the  summons  to  make  an  order 
rescinding  the  contract  and  to  order  the  vendor  to  return 
the  deposit  with  interest,  and  to  pay  the  purchaser's 
costs  of  investigating  the  title  (d).  And  it  has  been 
further  held  that,  if  a  vendor  take  out  a  summons, 
claiming  that  he  has  shown  a  good  title,  and  the  Court 
decide  that  he  has  not,  the  purchaser  may  in  the  same 
proceeding  obtain  an  order  for  the  rescission  of  the 
contract,  repayment  of  the  deposit  with  interest,  and 
payment  of  his  costs  of  investigating  title  (e).  But  it 
is  considered  that  this  jurisdiction  does  not  go  beyond 
authorising  an  order  for  payment  to  the  purchaser  of 
such  expenses  as  he  could  recover  at  law  either  in  the 
event  of  his  rescinding  the  contract  (/)  or  as  damages 


(e)  Above,  p.  922.  inff ham's  contract y  44  Gh.  D.  218, 

(a)  Above,  p.  941 .  222  ;  Jte  Marshall  ^  SaWt  contract, 
)'  A,              nAo  1900,  2  Oh.  202,  206 ;  Ee  Hare  # 

[b)  ADove,  p.  »44.  O'More't  contract,  1901,  1  Oh.  93, 
(«)  Above,  pp.  937,  947.         •  96. 

(rf)   lU  Higgins  ^  Eitehman't  {e)  JRe  Higgins  #   Percival,  59 

contract,  21  Ch.  D.  95  ;  JRe  Har-  L.   T.   213;  ^   Walker  ^  Oak- 

greaves  ^  Thompson's  contract,  32  shott's  contract,  1901,  2  Gh.  883. 

Ch.  D.  454 ;  He  Bryant  #  Bam-  (/)  Above,  pp.  949,  960. 
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Whether  an 
order  can  be 
madegiymg 
eif  eot  to  the 
pordhaaer's 
fien. 


aooording  to  the  rule  in  Flureau  y.  Thomhill  (g) ;  and 
that  if  the  purchaser  claim  substantial  damages,  as  for 
a  wilful  breach  of  the  vendor's  duty  to  convey  the 
land  {h)y  he  must  assert  his  rights  by  action  (t).  It  is 
a  question  whether  the  Court  has  jurisdiction  on  a 
Vendor  and  Purchaser  summons,  where  an  order  is  made 
at  the  purchaser's  instance  for  the  rescission  of  the 
contract,  to  make  a  further  order  establishing  the  pur- 
chaser's lien  for  the  deposit  and  interest  and  his  ex- 
penses of  investigating  title  (k).  It  is  laid  down  in  the 
judgments  of  Pearson,  J.,  in  Be  Yeilding  and  We^t- 
brook  (/)  and  Chitty,  J.,  in  Me  New  Land  Development 
Association  and  Oray  (m),  that  the  purchaser  is  entitled 
to  such  an  order ;  but  in  the  former  case  the  order  was 
not  in  fact  made  (n),  and  in  the  latter  the  order  made 
was  affirmed  on  different  groimds  and  the  point  was  not 
dealt  with  in  the  Court  of  Appeal.  An  order  charging 
the  vendor's  interest  was  made  in  the  Irish  case  of  Re 
Priestley  and  Davidson  (o) ;  but  in  England  it  has  not 
been  the  general  practice  for  purchasers  to  claim  or  for 
the  Court  to  make  an  order  {p) ;  and  it  does  not  appear 
that  this  question  has  ever  been  discussed  in  the  Court 
of  Appeal.  We  have  seen,  however,  that  the  purchaser's 
right  to  a  Hen  in  case  of  his  rescission  of  the  contract  is 
clearly  established  (q) ;  and  it  seems  to  be  just  as  much 
a  necessary  consequence  of  the  rescission  (r)  as  his  right 
to  recover  the  deposit,  with  interest,  and  his  costs  of 
investigating  title  from  the  vendor  personally.  The 
point,  therefore,  seems  to  fall  within  the  principle  on 
which  the  jurisdiction  was  established  to  make  an  order 


(^)  2  W.  Black.  1078 ;  aboTe, 
p.  961. 

(h)  SeeaboTe,  pp.  962,  963, 968. 

(i)  JRe  Sargreaves  ^  Thompaon^s 
contract,  32  Gh.  D.  454, 457,  459 ; 
£s  Wilsons  f  Stwms*  contract, 
1894,  3  Gh.  546. 

(*)  Above,  p.  950. 

(l)  31  Gh.  D.  344,  345. 


(m)  1892,  2  Gh.  138,  146. 

(n)  Seton  on  Judginents,  2269, 
6th  ed. 

(o)  31  L.  R.  Ir.  122. 

Ip)  See  cases  cited  above, 
p.  1021,  n.  {d) ;  Seton  on  Decrees, 
2266,  2267. 

(q)  Above,  p.  950. 

(r)  See  above,  p.  1021. 
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on  sammonfi  against  the  vendor  personallj  for  payment 
of  these  items  («). 

"We  have  already  pointed  out  (t)  the  curious  conse- 
quences arising  from  the  fact  that  whilst  the  applicant 
and  respondent  in  a  Vendor  and  Purchaser  summons  are 
in  the  position  of  parties  to  an  action  for  specific  per- 
formance as  regards  the  determination  of  the  particular 
question  raised  (u),  they  are  in  the  position  of  parties  to 
an  action  at  law  with  respect  to  any  consequential  order 
for  the  repayment  of  the  deposit. 

It  has  been  held  that  when  a  party  to  the  contract  Conne  to  be 
has  obtained  in  a  Vendor  and  Purchaser  summons  an  oompiSmoe"^" 
order  in  his  favour,  and  the  other  party  makes  default  ^^^  ^  ^^^^ 
in  compliance  therewith,  the  proper  course  for   the  v.  &  P.  Bum- 
former  to  take  is  to  apply  to  the  Court  for  the  enforce-  ^^^' 
ment  of  the  order,  and  not  to  bring  an  action  for  specific 
performance  of  the  contract  or  for  damages  {x).     Of 
course,  any  order  made  in  a  Vendor  and  Purchaser 
summons,  that  either  party  shall  do  some  act  or  pay 
some  money,  may  be  enforced  by  appropriate  process  of 
execution  (y).     We  may  observe,  however,  that  although  Where  a 
the  Court  may  make  a  declaration  on  such  a  summons  only^mSlo. 
that  the  vendor  has  sufficiently  answered  the  purchaser's 
requisitions,  and  can  make  a  good  title  to  the  property 
sold,  it  does  not  appear  that  the  Court  has  ever  made 
an  order  in  these  proceedings  that  the  contract  shall  be 
specifically  performed  (z).    And  in  default  of  any  such 


(«)  Above,  p.  1021. 

(t)  Above,  pp.  32,  165  sq. 

(«)  Above,  p.  1016. 

(x)  Thompson  v.  Ringer,  29 
W.  R.  620,  1881,  W.  N.  48. 

(y)  R.  S.  C.  1883,  Ord.  XLII. 
rr.  3,  7, 24 ;  Setonon  Judgments, 
421  tq.,  6th  ed. 

(c)  See  Seton  on  Judgments, 
2264  sq.,  6th  ed. ;  and  see  above, 
p.  1021.  And  see  the  observations 


of  Kekewioh,  J.,  in  Re  WaUis  ^ 
Barnard's  contract,  1899,  2  Gh. 
615,  619 — 521,  on  the  propriety 
of  determining  in  a  V.  &  P. 
summons  the  general  question 
whether  a  good  title  has  or  has 
not  been  shown.  The  practice  of 
so  doing  has,  however,  the  sanc- 
sion  of  the  Court  of  Appeal ;  Re 
Burroughs,  Lynn  ^  Sexton,  5  Gh. 
D.  601 ;  Re  Rargreaves  %  Thomp^ 
stnCt  eontract,  82  Gh.  D.  454. 
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order  it  is  diffioult  to  see  what  process  of  ezeoution  oould 
issue  to  ooeroe  a  partj  who  acted  in  disregard,  not 
exactly  of  a  declaration  made  against  him,  but  merely 
of  the  logical  effect  of  such  a  declaration.  In  one  cele- 
brated case,  in  which  the  Court  of  Appeal  had  made 
such  a  declaration  on  a  Vendor  and  Purchaser  summons, 
and  the  purchaser  declined,  on  the  groimd  of  objections 
subsequently  discovered,  to  complete  the  contract,  the 
vendor  brought  an  action  for  specific  performance  of 
the  contract ;  and  it  does  not  appear  that  the  propriety 
of  this  course  was  questioned  {a).  In  that  case  the 
purchaser  counter-claimed,  by  leave  of  the  Court,  to 
review  the  previous  decision  in  the  matter,  on  the 
ground  that  it  was  obtained  in  ignorance  of  material 
facts,  which  were  then  unknown  to  him  and  which  he 
had  subsequently  discovered,  but  could  not,  with  reason- 
able diligence,  have  discovered  any  earlier ;  and  in  the 
event  he  was  enabled  to  avoid  specific  performance  of 
the  contract.  If,  however,  the  purchaser  had  had  no 
such  ground  of  defence  it  does  not  appear  that  the 
vendor  could  have  taken  any  other  proceedings  than  an 
action  for  specific  performance,  in  order  to  enforce 
compliance  with  the  logical  result  of  the  declaration 
that  he  had  shown  a  good  title. 


Gontraotto  An  application  by  way  of  Vendor  and  Purchaser 

grant  a  lease.   gmnmQng  jj^ay  be  made  in  case  of  a  contract  to  grant  a 

lease  of  land  (6),  as  well  as  of  a  sale  of  leaseholds  (c). 
yolnntary  But  such  proceedings  are  not  applicable  to  a  voluntary 
^^  gift  of  or  a  gratuitous  promise  to  convey  land*     They 

may,  however,  be  taken  in  the  case  of  a  contract  for  a 

nominal  consideration  {d). 

(a)  SeSeott^AharezUeontraei,  tracts  1892,  3  Ch.  41. 

1896,  1  Gh.  596,  609,  610,  1895,  (e)  SeeaboTe,  p.  78,  n.  (k). 

2  Gh.  603  ;  above,  pp.  167,  168.  (d)  B$  MarquU  of  SalUhwry^  23 

\h)  Be  Lander  #  BagUf/'t  ami-  W.  B.  824. 


sum- 


OF  THE  EEMEDIES  FOR  BlfcEACH  OP  THE  CONTRACT.  1023 

Applications  under  the  Vendor  and  Purchaser  Act,  Form  of 
1874  {e)y  are  made  by  summons  intituled  in  the  matter  *^*^ 
of  the  agreement  and  in  the  matter  of  the  Act.  The 
title  of  the  summons  should  state  shortly  the  date  of 
the  contract,  the  parties  thereto,  and  the  particulars  of 
the  property  comprised  therein  (/).  The  summons 
may,  if  the  judge  thinks  fit,  be  adjourned  from  chambers 
into  Court  and  vice  versd  (g).  Except  in  simple  oases, 
such  summonses  usually  are  adjourned  into  Court. 

Appeals  from  any  order  made  in  a  Vendor  and  Pur-  Appeals  from 
chaser  summons  must,  except  by  special  leave  of  the  vT&r!'^ 
Court  of  Appeal,  be  brought  within  fourteen  days,  ^noua. 
This  period  is  to  be  calculated,  in  the  case  of  an  appeal 
from  an  order  made  in  chambers,  from  the  time  when 
the  order  was  pronounced  or  when  the  appellant  first 
had  notice  thereof,  and  in  all  other  cases  from  the  time 
at  which  the  order  is  signed,  entered,  or  otherwise 
perfected;  or,  in  the  case  of  the  refusal  of  an  appli- 
cation, from  the  date  of  such  refusal  (A).  Fourteen 
days*  notice  of  appeal  must  be  given  (t).  It  is  thought 
that  orders  so  made  are  in  general  final  and  not  inter- 
locutory orders;  so  that,  under  the  Judicature  Act, 
1894  (A),  leave  to  appeal  therefrom  is  not  necessary. 
Such  orders  certainly  appear  to  dispose  finally  of  the 
rights  of  the  parties  (which  is  the  characteristic  quality 
of  a  final  order  (/) )  in  every  case  where  a  general 
declaration  is  made  in  favour  of  or  against  the  title  (m), 
or  where  an  order  for  the  rescission  of  the  contract  is 

(e)  Above,  pp.  1016,  1016.  147. 

(/)  Setonon  Judffmenta,  2269,  (i)  R.  S.  0.  Ord.  LVIII.  r.  3. 

6th    ed.  ;    Daniell^s     Chanoerj  [k)  Stat.  57  &  68  Yiot.  o.  16, 

Forms,  1201,  6th  ed.  s.  1. 

(a)  R.  S.  C.  Ord.  LTV.  r.  9.  (/)  JU  Stockton  Iron  Furnace  Co,, 

(A)  R.  8.  C.  Ord.  LVIII.  rr.  9,  10  Ch.  D.  335,  345  ;  Boston  v. 

15  ;  Be  Blyih  ^  Young,  13  Ch.  D.  Altrincham   Urban  Councilf  1903, 

416;  Be  Bicketts  ^  Avent'e  eon-  1  K.  B.  547,  548. 

tract,  1890,  W.  N.  16 ;  iZ^  Walker  (m)  Above,  pp.   1016,   1023  & 

#  Oakthott't  contract,  1902,  W.  N.  n.  (s). 
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made  (n),  or  where  the  logical  result  of  the  judgment 
given  in  the  summons  is  to  settle  the  question  whether 
an  action  for  specific  performance  or  damages  could  be 
successfully  maintained.  As  we  have  seen,  a  iudfiinent 
of  tiuB  kind  appears  to  debar  the  parties  Jm  Saing 
any  question  thereby  determined  in  a  subsequent  action 
on  the  contract  (o). 


Purohaser's 
remedies  in 
case  of  the 
discoyerj 
af  ter  com- 
pletion of  a 
defect  of 
title. 


§  5. — Of  the  Purchaser's  Remedies  for  Disturbance 

after  Completion. 

If  after  completion  of  the  contract  the  purchaser 
discover  that  he  has  obtained  a  defective  title  to  the 
land  sold,  so  that  he  is  liable  to  be  ejected  therefrom  or 
disturbed  in  his  enjoyment  thereof  by  some  stranger  to 
the  contract  of  sale,  we  have  seen  {p)  that  his  only 
remedies  are,  (1)  to  bring  an  action  of  deceit  or  for 
rescission  of  the  contract,  if  the  vendor  have  been  guilty 
oi  fraudulent  misrepresentation  {q) ;  (2)  to  sue  for  com- 
pensation if  the  contract  contained  an  express  agreement 
for  compensation  so  worded  as  to  be  applicable  to  the 
case  (r) ;  (3)  to  sue  for  damages  if  the  vendor  have 
given  an  express  warranty  of  his  ownership  of  or  light 
to  sell  the  land  {s) ;  (4)  to  sue  for  rescission  of  the 
contract  and  the  return  of  the  purchase  money,  if  the 
agreement  of  sale  were  entered  into  under  a  mistake, 
common  to  both  parties,  as  to  some  fact  which  was  a 
condition  precedent  to  their  contracting  (f)  \  (5)  to  sue 
upon  the  vendor's  covenants  for  title  (if  any)  contained 


(n)  Above,  p.  1021. 


(o)  Above,  p.  1023.  And  note 
that,  even  wnere  an  action  for 
specific  performance  may  be 
necessary  to  ffive  effect  to  a 
declaration  ma^e  in  a  Y.  &  P. 
summons,  the  qnestion  already 
determined  in  the  summons  can- 
not be  reopened  except  on  a 
ooxmter-olaim    by    way    of    an 


action  for  review;  above,  p.  1024. 

(p)  Above,  pp.  640,  676—678, 
732,  932,  933,  948. 

(q)  Above,  pp.  640,  677,  678, 
722  $q. 

(r)  Above,  pp.  65,  640,  642— 
644. 

(«)  Above,  pp.  640,  676—678, 
728,  732,  736. 

(t)  Above,  pp.  696—697. 
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in  the  conveyance  (w) ;  and  (6)  to  sue  upon  any  other 
covenants  for  title  of  which  the  benefit  runs  with  the 
land  sold,  and  has  so  devolved  upon  the  purchaser  (x). 

Of  these  remedies,  the  first  three  have  been  already 
sufficiently  examined  (y).      But  the   reader   may  be 
reminded  that  the  common  form  of  express  agreement 
to  make  compensation  for  errors  of  description  is  not 
applicable  where  the  whole  property  described  in  the 
conveyance  has  been  assured  by  the  conveyance,  but 
the  purchaser  has  been  subsequently  ejected  from  a  part 
of  it  owing  to  a  defect  in  the  vendor's  title  (2).     And 
an  express  agreement  in  the  contract  of  sale  to  make 
compensation  for  any  defect  in  the  vendor's  title  would 
be  a  very  unusual  stipulation;  as  would  also  be  an 
express  warranty  of  the  vendor's  ownership.    Still,  such 
stipulations  may  possibly  be  made.    The  fourth  remedy 
above  mentioned  has  also  been  considered  in  the  chapter 
on  Mistake  (a).    But  we  may  add  here  that  it  appears  Where  the 
that,  if  the  parties  to  a  sale  of  land  had  agreed  thereto  SS^^Je" 
on  the  express  understanding  that  the  vendor  was  full  a  pommon 
owner  of  the  land  sold  (the  vendor  believing  this  to  be  the  yendOT's 
true),  so  that  the  fact  of  the  vendor's  ownership  was  a  ^*^' 
condition  precedent  to  their  uniting  in  the  formation  of 
the  contract,  and  it  were  found  out  after  completion 
that  the  vendor  and  purchaser  were  both  mistaken  in 
this  assumption,  the  vendor's  title  being  wholly  or 
partially  defective,  then  the  purchaser  would  be  entitled 
to  rescind  the  contract  and  recover  the  price  paid  (b). 
Thus,  in  Cripps  v.  lieade  (6),  a  vendor  of  leaseholds  had  Cripptr. 
acquired  the  term  by  succession  from  a  person,  whom  he  '®**^' 
believed  to  be  the  lawful  administrator  of  a  former 
owner.    The  vendor  told  the  purchaser  that  the  premises 

(tf)  Above,  pp.  575  tq.  (z)  Debenhamy.Sawhrid^e,  1901, 

t^\  Aiw>«o  «wv  /5QO    RQi  2  Oh.  98;  abore,  p.  642. 

{X)  Above,  pp.  682-684.  .  .  ^^^^  p^;  ^^^^q^j^ 

(y)  See  notes  {q,  r,  «),  abore.  (6)  6  T.  B.  606. 
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were  his  right  and  property  to  do  what  he  liked  with, 
and  if  anything  happened  he  would  see  the  porohaser 
righted.  Whereupon  the  purchaser  paid  the  price  and 
took  possession,  the  lease  being  handed  over  to  him,  but 
no  oonveyance  executed.  It  turned  out  that  the  ad- 
ministrator through  whom  the  plaintiff  claimed  was  not 
a  lawful  administrator.  A  rightful  administrator  was 
appointed,  and  recovered  the  premises  by  ejectment. 
The  purchaser  then  sued  the  vendor  to  recover  the  price 
as  money  had  and  received  to  the  purchaser's  use.  It 
was  contended  that  the  only  action  (if  any)  that  could 
be  maintained  was  upon  the  special  warranty  of  the 
vendor's  ownership  (c).  But  it  was  considered  that  the 
parlies  had  contracted  on  the  express  assumption  that 
the  vendor  was  the  rightful  owner  of  the  term ;  and  it 
was  held  that,  as  this  was  a  mistake,  the  money  had 
been  paid  imder  a  mistake  of  fact  and  was  recoverable 
accordingly  (rf).  No  doubt  in  this  case  no  conveyance 
had  been  executed ;  but  we  have  seen  that  where  the 
contract  has  been  entered  into  under  a  common  mistake 
of  fact,  it  may  be  rescinded  after  completion  (e).  It 
should  be  observed  that  contracts  for  the  sale  of  land 
made  in  the  ordinary  form,  where  the  purchaser  trusts 
for  his  security  to  his  own  investigation  of  the  title 
shown,  are  not  entered  into  upon  the  express  condition 
that  the  vendor  is  the  owner  of  the  whole  estate  sold ; 
and  no  such  condition  is  implied  therein  (/). 


{e)  No  donbt  in  thia  case  there 
was  an  express  warranty  of  the 
vendor* s  ownership,  and  this 
would  have  enabled  t^e  purchaser 
to  recover  the  price,  as  damages, 
although  he  had  taken  a  convey- 
ance of  the  hind  sold ;  above, 
p.  1026  &  n.  («).  But  the  action 
brought  was  not  in  f  onn  an  action 
on  such  warranty. 

{(i)  Above,  p.  755  &  n.  (»). 
And  that  a  mistake  or  representa- 


tion as  to  a  matter  of  private  right 
(as  that  A.  is  the  owner  of  Bla^k- 
acre)  is  a  mistake  or  representa- 
tion of  fact,  see  above,  pp.  697, 
736. 

{e)  Above,  p.  695. 

(/)  See  Bree  v.  Holbeeh,  2  Doug. 
654 ;  and  other  cases  cited  above, 
pp.  577,  n.  (m),  732,  n.  (A),  933, 
T^'  {p)'%  Clare  v.  Lan^^  L.  B.  10 
C.  P.  334. 
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Let  us  now  turn  our  attention  to  the  purchaser's  Remedy  on 
remedies  on  covenants  for  title.  We  have  seen  {g)  that  tilled*"  °' 
these  may  be  either  against  the  vendor  himself  on  the 
covenants  for  title  contained  or  implied  by  statute  (/i) 
in  the  conveyance,  or  against  some  predecessor  in  title 
of  the  vendor's  on  covenants,  which  were  given  by  him 
and  of  which  the  benefit  has  devolved  on  the  purchaser 
along  with  the  land  conveyed  to  him.  In  either  case 
the  covenants  may  have  been  in  common  or  the  statutory 
form,  or  they  may  have  been  made  in  special  terms 
conferring  a  larger  or  a  more  restricted  guarantee  of 
indemnity  than  is  usually  given  (i).  The  effect  of  cove- 
nants of  the  latter  kind,  of  course,  depends  on  the  parti- 
cular terms  in  which  they  are  expressed  (k).  Covenants 
for  title  in  common  or  statutory  form  (that  is  to  saj'', 
the  usual  covenants  for  right  to  convey,  quiet  enjoy- 
ment, freedom  from  incumbrances,  and  further  assurance, 
or  that  a  lease  is  valid  (/)),  are  either  absolute  or  qualified; 
absolute  covenants  for  title  being  given  upon  a  mort- 
gage  (m),  but  not  usually  on  any  other  occasion,  and 
qualified  covenants  being  generally  entered  into  upon  a 
sale,  and  being  then  so  restricted  as  to  avail  only  against 
a  defect  of  title  arising  from  the  acts,  omissions,  or 
sufferances    of  the  vendor  himself    and    any  of   his 


{fj  Above,  pp.  933,  948. 

(A)  Above,  pp.  676,  681,  685. 

(i)  See  above,  pp.  676  Bq.^  681, 
688  ;  Davidson,  Free.  Con  v., 
vol.  2,  pt.  1,  pp.  379  k  n.,  381, 
4th  ed. 

(k)  ThuB  covenants  ag^ainst  the 
acts  of  all  persons  claiming  or 
pretending  to  claim  any  right  are 
broken  by  a  wrongful  eviction ; 
Chaplain  v.  Southgate^  10  Mod. 
384  ;  Sng.  V.  &  P.  600.  Ckjve- 
nantA  limited  to  lawful  disturbance 
by  specified  persons  are  broken  by 
entiy  nnder  a  claim,  though  un- 
founded, of  right,  but  not  by 
wrongful  acts  not  done  under  any 
assertion  of  title ;  Lhyd  v.  Tom- 
kies,  1  T.  R.  671 ;  Sug.  V.  &  P. 


600.  Covenants  against  a  man*8 
defauU»  gpive  a  wider  remedy  than 
those  concerning  only  his  acts, 
omissioDS  and  sufferances ;  Sug. 
V.  &  P.  602,  603 ;  2  Dart,  V.  & 
P.  885.  And  see  Sug.  V.  &  P. 
599—604,  610—616 ;  2  Dart,  V. 
&  P.  883  sq.  As  to  questions,  to 
what  extent  covenants  for  title, 
not  made  in  common  form,  are 
limited  by  restrictive  expressions 
used  therein,  see  Sug.  V.  &  P. 
606  iq. ;  2  Dart,  V.  &  P.  889. 

(0  Above,  pp.  676,  676,  681. 

(m)  Davidson,  Preo.  Conv. , 
vol.  l,p.  121, 4th ed.,  97,  6th  ed. ; 
vol.  2,  pt.  2,  p.  110,  4th  ed. ; 
Wms.  Real  Prop.  689,  19th  ed. ; 
above,  p.  681,  n.  (Q. 
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predecessors  in  title  subsequent  to  the  laist  previous 
conveyance  of  the  land  for  valuable  consideration  other 
than  marriage  (w).  As  a  rule,  the  purchaser's  only 
remedy  against  his  own  vendor  is  on  the  usual  vendor's 
qualified  covenants  for  title;  and  his  remedy  against 
any  previous  vendor  will  generally  be  of  the  same  kind. 
Covenants  for  title  ruuning  with  the  land  may,  however, 
include  some  previous  mortgagor's  absolute  covenants 
for  title ;  this  will  be  so  when  the  land  has  been  sold 
under  the  mortgagee's  power  of  sale  or  foreclosed  (o). 
But  we  have  seen  (p)  that  when  lands  are  sold  by  a 
mortgagor  and  conveyed  with  the  concurrence  of  the 
mortgagee,  the  vendor's  qualified  covenants  for  title 
then  usually  given  by  the  mortgagor  to  the  purchaser 
appear  to  supersede  and  to  deprive  him  of  the  benefit 
of  the  absolute  covenants  contained  in  the  mortgage 
deed. 


Abeolute  Absolute  covenants  for  title  are  not  restricted  in 

tSe^^u^"'  terms  so  as  to  avail  only  against  the  acts,  &c.  of  any 
onljr  against  particular  persons  (q) ;  they  are  applicable  in  case  of 
""^  any  defect  of  title  arising  from  any  adverse  estate, 

interest  or  claim  outstanding  in  any  person  or  persons 
whomsoever.  They  are,  however,  limited  by  judicial  con- 
struction to  lawful  eviction  or  disturbance  by  any  per- 
son;  that  is  to  say,  they  only  guarantee  indemnity 


plf^imw- 


(»)  ThiB  is  the  qualification  of 
the  statutory  covenants  implied 
bj  oonyeying  as  beneficial  owner 
upon  a  sale.  Vendor's  express 
covenants  for  title  in  the  old 
oommon  form  were  limited  to  the 
acts,  &c.  of  the  vendor  himself 
and  his  predecessors  in  title  sub- 
sequent to  the  last  previous  sale 
or  other  conveyance  for  value 
iwhereon  proper  covenants  for  title 
•were  given ;  above,  pp.  675,  676, 
681,  686«  For  the  common  and 
tiie  Btatntoty  tarma  of  covenants 


for  title  entered  into  upon  a  sale, 
see  Davidson,  Free.  Con  v.,  vol.  2, 
pt.  1,  pp.  232,  237,  4th  ed. ;  stat. 
44  &  45  Vict.  c.  41,  s.  7  (1  A,  B.); 
Wms.  Real  Prop.  695, 603, 19th ed. 

(o)  Davidson,  Prec.  Gonv., 
vol.  1,  p.  121,  4th  ed. ;  vol.  2, 
pt.  2,  p.  110,  4th  ed. 

(p)  Above,  p.  678. 

{q)  Davidson,  Free.  Oonv., 
vol.  2,  pt.  2,  pp.  110,  314, 4th  ed. ; 
Stat.  44  &  46  Vict.  o.  41,  s.  7 
(10.). 
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against  adverse  olainis  whioh  are  rightful  {r).    If   a 
purchaser  be  wrongfully  ejected  from  or  disturbed  in 
bis  enjoyment  of  the  land  sold  after  completion  of  the 
sale,  he  must  pursue  the  proper  legal  remedies  against 
the  wrongdoer,  and  cannot  successfully  seek  indemnity 
imder  any  absolute  covenants  for  title  in  common  form, 
of  which  he  is  entitled  to  the  benefit.     But  the  usual  QoaMed 
qualified  covenants  for  title  have  a  different  efFect;  sfrainBtaU 
they  apply  in  terms  to  all  acts,  &c.  of  the  particular  ^Jj^^Jf^ 
persons  specified  therein.    If,  therefore,  any  of  these  of  the  persons 
persons  wrongfully  evict  or  disturb  the  purchaser,  the  '^^^ 
latter  may  take  action  under  the  covenants  for  quiet 
enjoyment  undisturbed  by  the  wrongdoer's  acts,  incum- 
brances or  claims  {s). 

One  most    important  consequence   of    the   regular  Pnrobaaer's 
limitation  of  a  vendor's  covenants  for  title  {t)  is  that,  titiepim^ 
if  the  purchaser  be  ejected  or  disturbed,  after  the  land  meant. 
has  been  conveyed  to  him,  by  some  person  rightfully 
claiming  by  title  paramount  to  that  of  the  vendor  and 
of  those  against  whose  acts,  &c.  the  vendor  has  cove- 
nanted, the  purchaser  has  no  cause  of  action  upon  the 
covenants  (m).     Nor  has  he  in  such  case  any  right  or 
equity  to  recover  the  purchase  money,  if  fully  paid  (a?), 
or  to  resist  payment  of  any  part  thereof  which  may 
remain  due  to  the  vendor  (y).    But,  of  course,  absolute 


(r)  Dudley  v.  Folliott,  3  T.  B. 
684 ;  Sag.  V.  &  P.  600. 

(«)  Foster  y.  Mapesy  Cro.  Eliz. 
212,  213 ;  Nash  ▼.  Palmer,  6  M. 
&  S.  874;  Fowlev,  JFelsh,  1  B. 
&  C.  29 ;  Bug.  V.  &  P.  600. 

U)  Above,  pp.  676,  676,  681. 

(u)  AboYe,  p.  671  ;  and  see 
Thaekeray  y.  Wood,  6  B.  &  S. 
326,  6  B.  &  S.  766. 

{x)  Maynard's  ease,  2  Freem.  1, 
3  owanst.  661 ;  Thomas  y.  Fotoell, 
2  Cox,  394 ;  Urmston  v.  Pate,  4 
Gmise  Dig.  390,  cited  Wakeman 
T.  Rutland,  3  Yes.  233,  236 ; 
Tylee  t.  Webb,  14  Beay.  14,  17 ; 


and  see  cases  dtedaboYe,  p.  1028, 
n.  (/). 

(f/)  AboYe,  p.  932.  Here  it 
may  be  noted  tiiat  if,  before  the 
conveyance  has  been  fnlly  exe- 
cuted, either  the  vendor  or  the 
pnrchaser,  having  been  let  into 
possession,  be  ejected  by  any  one 
claiming  under  a  title  paramount 
to  the  vendor's,  the  purchaser 
can  recover  any  purchase  money 
already  paid  by  him  and  resist 
payment  of  any  part  of  the  price 
that  remains  unpaid,  notwith- 
standing that  he  had  accepted 
the  tiUe,  and   that  under   the 
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Coven ant  for 
right  to  con- 
vey, when 
broken. 


oovenants  for  title  extend  to  the  cc^e  of  any  lawful  (z) 
eviction  by  title  paramount  to  the  vendor's. 

The  usual  covenant  for  right  to  convey  is  broken  if 
by  reason  of  any  act,  omission  or  sufPerance  on  the  part 
of  any  person,  whose  acts,  &c.  are  covenanted  against, 
the  conveying  party  or  parties  had  not,  at  the  time  of 
the  execution  of  the  conveyance,  such  right  as  enabled 
him  or  them  to  make  a  valid  assurance  of  the  land  in 
the  manner  expressed  in  the  deed  (a).  And  it  appears, 
according  to  the  balance  of  authority,  that  a  breach  of 
this  covenant  caused  by  the  absence  of  the  right  con- 
tracted for  is  entire  and  complete  at  the  time  of  the 
execution  of  the  conveyance,  so  that  the  Statute  of 
Limitations  will  begin  to  run  in  the  covenantor's  favour 
as  from  that  date  (ft),  notwithstanding  that  the  cove- 
nantee be  ignorant  of  the  breach  (c).     If,  however,  the 


vendor's  covenants  for  title  he 
would  have  had  no  guarantee  of 
indemnity  against  the  ejector's 
rights ;  Cripps  v.  Reade^  6  T.  R. 
606  (as  to  which,  see  above, 
p.  1027) ;  Johnson  ▼.  Johnson^  3  B. 
&  P.  162;  Sog.  V.  &  P.  649. 
The  reason  of  this  is  that  the 
lawful  ejectment  of  the  vendor, 
or  of  the  purchaser  holding  pos- 
session with  the  vendor's  assent, 
before  completion,  makes  it  im- 
possible for  the  vendor  duly  to 
fulfil  the  agreement  by  conveying 
the  land  tvith  the  right  toposMssion, 
The  vendor,  therefore,  is  obliged 
to  commit  such  a  breach  of  the 
contract  as  entitles  the  vendor  to 
rescind  it  and  to  recover  aU  sums 
paid  on  account  of  the  price ;  see 
above,  pp.  609,  638—640,  936 — 
938,  947-949.  If,  however,  the 
purchaser  had  agreed  to  buy  such 
interest  or  title  as  the  vendor  had 
(see  above,  pp.  163,  670),  he 
would  be  bound  to  perform  the 
contract,  and  could  not  recover 
any  purchase  money  paid  or  resist 
payment  of  the  price,  although 
the  vendor,  or  he  himself  having 
been   let   into   possession,  were 


ejected  by  title  paramount  before 
the  contract  haa  been  completed 
by  conveyance;  Early  v.  Garret^ 
9  B.  &  G.  928 ;  and  see  Best  v. 
Hamandy  12  Gh.  D.  1 ;  above, 
p.  166.  As  to  the  purchaser's 
duty  in  such  a  case  to  perform 
the  contract  specifically,  see 
Kenney  v.  Wexham,  6  Madd.  366  ; 
Wilkinson  v.  Torkington^  2  Y.  &  G. 
Ex.  726  ;  Fry,  Sp.  Perf.  §§  914— 
921,  3rded. 

(2)  Above,  p.  1030. 

(a)  Bradshaw'*8  case,  9  Kep. 
60b;  S.  C,f  nom.  Salmon  t.  Brad' 
»hawy  Gro.  Jac.  304;  KingdonT, 
NottU,  1  M.  &  S.  366,  366 ;  Sug. 
V.  &  P.  610;  Spoor  v.  Green, 
L.  R.  9  Ex.  99,  109,  110,  116; 
David  V.  Sabin,  1893,  1  Gh.  623 ; 
Turner  v.  Moon,  1901,  2  Gh.  826. 

(*)  Tamer  v.  Moon,  1901,  2  Gh. 
825,  adopting  the  judgment  of 
Bramwell,  B.,  in  preference  to 
that  of  Kelly,  G.  B.,  in  Spoor  v. 
Green,  L.  R.  9  Ex.  99 ;  2  Dart, 
V.  &  P.  781,  6th  ed. ;  881,  6th  ed. 

(c)  Shorty. McCarthy,  ZB.Sc  A,, 
626 ;  Howell  v.  Young,  5  B.  &  0. 
269. 
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breach  of  covenant  were  fraudulently  concealed  by  the 
covenantor,  it  appears  that  according  to  the  present 
law  the  statute  will  not  begin  to  run  until  the  time 
when  the  fraud  was  or  might  with  reasonable  diligence 
have  been  discovered  {cl).  In  all  these  respects,  a  cove- 
nant for  the  validity  of  a  lease  and  the  ordinary  trus- 
tee's or  mortgagee's  covenant  against  incumbrances  {e) 
appear  to  stand  on  the  same  footing  as  the  covenant 
for  right  to  convey  (/). 

It  is  a  breach  of  the  usual  vendor's  qualified  covenant  Examples  of 
for  right  to  convey  if  the  land  assured  remain  subject  to  the  usual 
any  outstanding  estate,  interest,  mortgage,  charge  or  1^^^^ 
claim,  whether  at  law  or  in  equity  (^),  to  which  the  covenant  for 
conveyance  was  not  expressly  made  subject,  and  which  ^nvev. 
was  created  or  caused  by  any  act,  omission,  or  sufferance 
of  any  person  comprehended  in  the  covenant  {h) .    This 
is  the  case  if  the  vendor,  or  any  of  his  predecessors  in 
title  specified  in  the  covenant,  had  been  bankrupt  before 
the  conveyance,  and  the  estate  sold  remained  in  the 
trustee  in  the  bankruptcy  (t) ;  or  if  the  vendor  or  any 
such  predecessor  as  aforesaid  had  created  any  mortgage 
or  lease  of  the  land  sold  and  the  same  had  not  been 
completely  got  in  or  extinguished  before  or  by  the  con- 
veyance {k) ;  or  if  the  vendor  sold  as  devisee  of  the 
entire  fee  simple  but  in  truth  took  a  life  estate  only 
under  the  will  (/) ;  or  if  the  vendor  or  any  such  pre- 
decessor had  previously  sold  and  conveyed  away  a  part 
of  the  land  which  he  purported  to  assure  (ni)y  or  had 
granted  rights  of  way  or  any  other  easement  over  the 

(d)  Oihhs  y.  Guild,  9  Q.  B.  D.  1901,  2  Cb.  825. 

59.  (i)  Jenkins  y.  Jones,  9  Q.  B.  D. 

(«)  Aboye,  pp.  575,  578,  581,  128. 

582.  (k)  David  y.  Sabin,  1893, 1  Ch. 

(/)  2  Dart,  V.  &  P.  881.  523. 

(g)  See  above,  p.  973,  n.  {d),  (/)  Page  y.   Midland  Ry,    Co,, 

(A)  See  Spoor  y.  Green,  L.  R.  9  1894,  1  Cb.  11. 

Ex.  99,  110,  116;  David  y,  Sabin,  (m)  Mag  y.  Piatt,  1900,  1  Ob. 

1893,  1  Cb.  523  ;  Turner  v.  Moon,  616. 

W. — II.  24 
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land  (n) ;  or  if  the  vendor  selling  as  tenant  in  fee  had 
previously  made  a  settlement  of  the  land,  under  which 
he  was  entitled  for  his  own  life  only  (o).  The  covenant 
is  also  broken  if  the  vendor  or  any  party  concurring  by 
his  direction  in  the  conveyance  were  under  any  legal 
incapacity  (as  infancy,  coverture,  &c.  (p))  which  pre- 
vented the  conveyance  from  taking  valid  effect  as 
expressed  (q).  It  should  be  particularly  observed  that 
if  the  vendor  or  any  other  person  whose  acts,  &c.  are 
covenanted  against,  made  a  prior  conveyance  of  any 
kind  and  the  whole  estate  or  interest  then  conveyed 
have  not  been  got  in  before  or  by  the  assurance  to  the 
purchaser,  the  defect  of  title  is  owing  to  the  act  of  the 
person  who  made  the  prior  conveyance,  notwithstanding 
that  the  outstanding  estate  or  interest  were  not  created 
by  him,  but  were  made  without  his  knowledge  by  some 
person  claiming  imder  the  prior  conveyance.  Thus,  in 
David  y.  David  V.  Sahin  (r),  A.  granted  a  lease  of  land  to  B.  for 
ninety-nine  years,  and  B.  mortgaged  the  land  by  demise. 

B.  then  surrendered  the  term  to  A.  for  valuable  con- 
sideration, without  disclosing  to  him  the  existence  of 
the  mortgage.  Afterwards  A.  sold  and  conveyed  the 
land  to  B.  in  fee,  entering  into  the  statutory  covenants 
for  title ;  and  B.  mortgaged  the  land  to  X.  in  fee,  and 
then  X.  and  B.  together  sold  and  conveyed  the  land  to 
0.  B.'s  mortgagee  by  demise  having  subsequently 
established  his  charge  on  the  land  in  an  action  against 

C,  C.  sued  A.  on  the  statutory  covenants  for  title  im- 
plied in  A.'s  conveyance  to  B.  And  it  was  held  by  the 
Court  of  Appeal,  reversing  the  decision  of  Bomer,  J., 
that,  as  the  granting  of  the  lease  was  the  act  of  A.,  he 
had  committed  a  breach  of  his  covenant  for  right  to 
convey,  and  it  was  immaterial  that  the  actual  out- 

(m)  Turner  v.  Moon,  1901,  2  Ch.  {p)  Above,  pp.  784  tq, 

826;   Great    Western  Ry,    Co.   t.  /^v   v-^..    „      v  #_    m     t 

n,h«;  1905,  1  Ch.  31C.  ,(«   ^^*v  *  p  ?,?,^-   *^««"*' 

(o)  Uck  Y.  Furze,  L.  B.  1  C.  P.  ^^^ '  ^"«f-  ^'  *  ^-  «"• 
441,  443.  (r)  1893,  1  Ch.  623. 
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standing  interest,  viz.,  B.'s  underlease  by  way  of  mort- 
gage, was  made  by  B.  without  A/s  knowledge.  And 
it  was  further  decided  that  the  mortgage  was  an 
incumbrance  made  by  a  person  claiming  under  A.,  and 
the  establishment  of  the  charge  by  action  was  the  act  of 
a  person  claiming  under  A. ;  so  that  A.  had  also  com- 
mitted a  breach  of  his  covenants  for  quiet  enjoyment 
and  freedom  from  incumbrances.  The  Court  also  held 
that,  as  the  defect  of  title  was  referable  to  the  act  of  A. 
in  originally  granting  the  lease,  he  was  not  exonerated 
from  liability  under  the  covenants  by  the  fact  that  he 
took  back  the  surrendered  term  as  a  purchaser  for 
valuable'  consideration.  For  the  mortgage  sub-term 
remained  unaffected  by  the  surrender ;  and  A.  did  not 
then  purchase  the  mortgagee's  interest,  or  obtain  any 
title  thereto.  Finally,  it  was  considered  that  B.'s  fraud 
in  concealing  his  mortgage  from  A.  could  not  be  pleaded 
as  a  defence  to  C.'s  action  on  the  covenants  (s). 

As  judicied  decisions  upon  the  construction  of  cove- 
nants for  title  are  not  of  very  common  occurrence,  a 
further  illustration  may  be  given.  The  facts  are  taken, 
with  some  alteration,  from  a  case  on  which  the  writer 
was  instructed  to  advise.  A.  sold  land  to  B.  The  land 
was  subject,  together  with  other  lands  of  large  value,  to 
a  mortgage  in  fee  created  by  a  person,  under  whom  A. 
claimed  by  settlement,  and  the  title  to  the  mortgage 
was  satisfactorily  deduced  to  C.  The  purchase  was 
completed,  C.  receiving  the  whole  purchase  money  by 
A.'s  direction,  and  the  land  being  conveyed  by  C.  as 
mortgagee  and  by  A.  as  beneficial  owner  to  B.  in  fee 
simple.  Afterwards  B.  was  informed  by  C.'s  solicitors 
that,  owing  to  the  appointment  of  a  new  trustee,  the  mort- 
gage had  been  transferred,  subsequently  to  the  settle- 
ment of  the  draft  conveyance,  to  C.  and  D. ;  and  that 

(«)  As  to  this  point,  see  below,  p.  1053. 

24  (2) 
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this  circumstance  had  been  overlooked  in  executing  the 
conveyance.  It  was  obvious  that  C.  had  committed  a 
breach  of  the  statutory  covenant  against  incumbrances ; 
but  it  further  appeared,  according  to  the  rule  in  Datid 
V.  Sabin  (^),  that  A.  had  committed  a  breach  of  his 
covenant  for  right  to  convey.  .  For  one  half  of  the 
mortgagee's  legal  estate  remained  outstanding  in  D., 
and  the  mortgage  having  been  created  by  a  person, 
against  whose  acts  A.  had  covenanted,  it  appeared  that 
A.  was  liable  under  the  covenant,  notwithstanding  that 
he  was  entirely  innocent  of  the  immediate  cause  of  the 
defect  of  title,  that  is  to  say,  of  C.*s  conveyance  of  the 
mortgage  estate  to  himself  jointly  with  D.  We  may 
also  remark  that,  owing  to  the  form  in  which  the  in- 
formation was  conveyed  to  B,  it  appeared  that  he  was 
affected  with  notice  that  C.  was  a  trustee — a  fact  which 
had  of  course  been  carefully  kept  off  the  abstract  (m). 
D.  was  willing  to  confirm  the  sale,  but  as  B.  found  that 
he  had  paid  the  purchase  money  to  one  of  two  trustees, 
who  had  no  power  (unless  specially  authorised)  to  give 
a  good  discharge  therefor,  he  was  obliged  to  make 
requisitions  for  the  production  of  the  title  of  the  bene- 
ficial owners  of  the  mortgage  money,  in  order  to  satisfy 
himself  that  the  mortgage  was  an  authorised  investment 
of  the  trust  money,  and  that  C.  and  D.  were  duly 
appointed  trustees,  who  could  give  him  a  good  discharge 
for  his  payment  (ar). 

Nature  of  the  The  usual  vendor's  qualified  covenants  for  quiet 
fied  covenants  enjoyment  and  freedom  from  mcimiDrances  are  for 
for  quiet  quiet  enjoyment,  undisturbed  by  and  free  from  all 
and  freedom  estates,  incumbrances,  and  claims  created  or  caused  by 
tolncS?^'"'  *^y  person  or  persons  whose  acts  are  covenanted 
against  (y),  or  any  person  claiming  under  or  in  trust  fat* 

(0  Above,  p.  1034.  (y)  Above,  pp.  1029,  1030  & 

(«)  Above,  p.  260  &  n.  {b),  n.  (n}. 

(:r)  Above,  p.  262. 
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him  or  them  (s).     And  it  is  important  to  mark  that  the 
regular  covenant  for  freedom  from  incimibrances  is,  not 
that  the  lands  conveyed  are  free  from  incumbrances, 
but  that  they  shall  be  quietly  enjoyed  free  from  the 
incumbrances  specified  (a).     It  follows  that  if  land  be  Breach 
conveyed  which  is  subject  to  some  outstanding  incum-  ^^itted^*^ 
brance  not  expressly  mentioned  in  the  conveyance  but 
comprehended  in  the  covenants  for  title  (as  in  David  v. 
Sahin  (6) ),  no  breach  of  the  vendor's  covenant  against 
incumbrances  is  conmiitted  by  the  mere  fact  of  convey- 
ance.    It  is  not  until  the  purchaser  is  disturbed  in  his 
quiet  enjoyment  of  the  premises  by  reason   of    the 
incumbrance  that  a  breach  of  that  covenant  arises  {c). 
As  the  covenants  for  quiet  enjoyment  and  freedom  from 
incumbrances  are  not  broken  until  the  quiet  enjoyment 
promised  is  disturbed,  the  Statute  of  Limitations  does 
not  begin  to  run  against  the  covenantee  until  that  event 
has  happened,  and  then  runs  only  in  respect  of  the 
particular  breach   so  occasioned  {d).    It  appears  that 
any  outstanding  estate,  charge,  or  claim  which  would 
amount  to  a  breach  of  the   vendor's  usual  qualified 
covenant  for  right  to  convey  {e)  will  be  sufficient,  so 
soon  as  the  purchaser  is  disturbed  by  virtue  thereof  in 
his  quiet  enjoyment  of  the  land  sold,  to  cause  a  breach 
of  the  usual  covenant  against  incumbrances.     And  of 
course  in  such  case  the  disturbance  of  the  purchaser's 
quiet  enjoyment  will  in  itself  be  a  breach  of  the  covenant 
for  quiet  enjoyment,  apart  from  the  covenant  against 
incumbrances  (/). 

A  covenant  for  quiet  enjoyment,  undisturbed  by  any  Persons 
person  claiming  under  the  covenantor,  is  broken  by  the  undw  t?( 


oovenantoi. 


(z)  DaTidflon,      Preo.     Conv.,  (b)  Above,  p.  1034. 

vol.  2,  pt.  1,  p.   232,   4th  ed. ;  [c)  Vane  v.  Barnard,  Oilb.  Eq. 

Stat.  44  k  46  Vict.  o.  41,  8.  7  6,  7 ;  Sug.  V.  &  P.  610. 
a   A) ;  David  v.  Sabin,  1893,   1  (d)  2  Dart,  V.  &  P.  881. 

Ch.  623,  632;  above,  p.  1036.  {e)  Above,  p.  1033. 

(a)  Sug.  y.  &  P.  610.  (/)  See  above,  p.  1036. 
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entry,  not  only  of  any  person  who  has  succeeded  to  the 
whole  or  any  part  of  the  covenantor's  estate,  whethw 
after  his  death  or  by  conveyance  inter  vivos ,  but  also  of 
any  person  who  but  for  the  covenantor's  act  would  have 
had  no  title  to  the  land  (g).  Thus  a  disturbance  by  the 
covenantor's  heir  or  devisee,  by  his  widow  entitled  to 
dower  (A),  or  her  husband  to  curtesy,  or  by  any  one 
claiming  under  a  prior  conveyance  by  the  covenantor 
on  sale,  mortgage,  or  settlement  (e),  would  be  a  breach 
of  the  covenant ;  and  so  would  an  entry  by  a  person 
deriving  title  under  a  prior  appointment  by  the  cove- 
nantor under  any  power  given  to  him  either  alone  or 
jointly  with  any  other  person  (k).  And  where  a  term 
of  years  had  been  created  and  mortgaged  with  the 
covenantor's  concurrence  under  a  power  exercisable  by 
trustees  with  his  consent,  the  mortgagee  was  held  to  be 
a  person  claiming  under  the  covenantor  (/).  Where  a 
lessee  was  disturbed  by  a  distress  for  arrears  of  land 
tax  accrued  due  before  the  lease  was  made,  it  was  con- 
sidered that  this  was  a  disturbance  by  a  person  claiming 
against  and  not  under  the  lessor,  and  was  no  breach 
of  the  lessor's  express  covenant  for  quiet  enjoyment, 
undisturbed  by  the  lessor  himself  or  any  one  claiming 
under  him  (m).  But  if  a  vendor  give  the  statutory 
covenants  for  freedom  from  incumbrances  made,  occa- 
sioned, or  sirfferedhj  himself,  he  will  be  liable  thereunder 
in  case  the  property  sold  remain  subject,  after  the  con- 
veyance to  the  purchaser,  to  any  charge  thereon  which 
the  vendor  was  bound,  but  has  omitted,  to  dear  off 
before  completion  of  the  sale  («). 

(^)  Surd  V.  Fletcher,  Doug.  43 ;  (A)  Hurdy,  Fletcher,  Doug.  43 ; 

Evans  y.  Vaughan,  4  B.  &  C.  261,  Calvert  y.  Sebrighty  15  Beav.  156. 

267 ;  Carpenter  v.  Parker,  3  0.  B.  (/)  Carpenter  v.  Parker,  3  C.  B. 

N.  S.  206 ;  Calvei-t  v.  Sebright,  15  N.  S.  206. 

Beay.  156,  160.  [m)  Stanley  y.  Hayee,  3  Q.  B. 

/IN    A  n^v  u   QQQ  105;  Sug.  V.  &  P.  603;  2  Dart, 

(h)  Anon.,  Grodbolt,  333.  V  &  P  884 

(i)  Evans  y.  Vaughan,  4  B.  &  C.  («)  Stock  y.  Meakin,  1900,  1  Ch. 

261.  683,  694  ;  above,  p.  455. 
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Although  the   usual  qualified   covenant    for    quiet  Disturbance 
enjoyment  will  be  broken  by  any  difiturbance,  lawful  ing  under  a  ' 
or  unlawful,  on  the  part  of  some  person  whose  acts  are  pereon,  whose 

"*■  ,         ■*■  ,  acts  are 

particularly  covenanted  against  (o),  a  disturbance  by  oovenauted 
any  one  claiming  undei"  such  person  will  not  cause  any  "fi^""*** 
breach  unless  it  be  done  under  a  claim  of  right  derived 
from  such  person.  The  covenantor  is  not  answerable 
for  the  purely  wrongful  acts  of  those  claiming  under 
the  persons  against  whose  acts,  &o.  he  has  promised  to 
indemnify  the  covenantee  (/?). 

In  order  to  establish  a  breach  of  a  covenant  for  What  is  a 
quiet  enjoyment,  or  for  quiet  enjoyment  free  from  ^r^nt  for 
incumbrances,  it  is  necessary  to  prove  that  the  plain-  q»"et  enjoy- 
ti£F  has  been  actually  disturbed  in  his  possession  or 
enjoyment  of  the  premises,  as  by  his  ejectment 
therefrom,  or  by  entry  thereon  or  user  thereof  contrary 
to  his  right  (g),  or  by  blocking  up  a  private  way 
which  gives  access  thereto  (r),  or  by  notice  to  his 
tenants  to  pay  rent  to  an  adverse  claimant  («).  And 
the  disturbance  complained  of  must  have  been  either 
the  direct  act  of  some  person  comprehended  in  the 
covenant  or  else  a  consequence,  which  he  foresaw 
or  ought  reasonably  to  have  foreseen,  of  some  act  of 
his  {t).  If  an  adverse  claimant  take  proceedings  against 
the  purchaser  at  law  or  in  equity  to  establish  his  right, 
that  appears  to  be  a  disturbance  of  the  purchaser's  quiet 
enjoyment  (u).  But  where,  after  completion  of  a  sale 
of  land,  a  decree  was  made  by  the  Court  of  Chancery 


(o)  Above,  p.  1031.  318  ;     Morris    v.     Edgingtotiy    3 

(p)  Sanderson  v.  Mayor  of  Btr^  Taunt.  24. 

uick-on- Tweed,  13  Q.  B.  D.  647;  («)  Edffe  v.  BoiUau,  16  Q.  B. 

Morrison  v.   Muncaster,    1891,    2  D.  117. 

Q.  B.  680,  683,  685.  U)  Harrisons.  Muncaster^  1891, 

{q)  Shepp.  Touch.  170;  Howard  2  Q.  B.  680. 

V.  Maitland,  11  Q.  B.  D.  695;  («)  See    Hunt  v.   Danvers,  T. 

and  see   Carpenter  ▼.   Parleer^  3  Rajm.  370 ;  Moxcard  y.  Maitiand, 

C.  B.  N.  S.  206.  11  Q.  B.  D.  695,  700;  David  r. 

(r)  Andrews  T,  Paradise,  SM-od,  Sabin,  above,  p.  1034. 
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establishing  a  right  of  oommon  thereover,  and  the  pur- 
chaser was  no  party  to  the  suit,  though  he  was  one  of  a 
class  of  persons  who  were  represented  therein,  it  was 
considered  that  this  alone  was  no  breach  of  the  vendor's 
covenant  for  quiet  enjoyment :  but  it  was  admitted  that 
the  decision  would  have  been  different  if  the  decree 
had  been  made  against  the  purchaser  personally  {x),  A 
simple  assertion  of  an  adverse  claim,  though  reiterated 
to  an  extent  which  may  cause  mental  annoyance,  and 
mere  threats  of  legal  proceedings,  however  disturbing 
to  the  threatened  party's  peace  of  mind,  do  not  appear 
to  be  any  breach  of  a  covenant  for  his  quiet  enjoyment 
of  some  land  assured  to  him  (y). 


Whether  acts 
not  affecting 
the  title  or 


can  bea 
breach  of  a 
ooTenant 
for  quiet 
enjoyment. 


It  is  a  question,  upon  which  conflicting  opinions 
have  been  judiciaUy  expressed,  whether  a  covenant  for 
quiet  enjoyment  can  be  broken  by  any  act  which  does 
not  affect  the  title  to  the  knd  or  directly  infringe  upon 
the  covenantee's  possession  (s).  But  it  is  established 
that  a  covenant  for  quiet  enjoyment  does  not  enlarge 
the  grant  in  any  way ;  so  that  if  one  sell  and  convey 
land,  giving  the  usual  covenants  for  title,  and  afterwards 
acquire  some  adjoining  land,  he  is  not  liable  to  be 
restricted  in  his  lawful  user  of  the  after-acquired  land 
by  the  fact  that  such  user  may  cause  inconvenience  to 
his  grantee  (a).  Thus  he  may  well  build  thereon  so  as 
to  obstruct  the  access  of  light  to  his  grantee's  windows, 
if  the  grantee  had  not  previously  acquired  any  easement 


(x)  Howard  v.  Maitland,  nhi 
Bnp. 

(y)  See  WUehe^ft  t.  Nine,  1 
Bruwnlow  &  Ooldaboroiiffh,  81 ; 
Carpenter  y,  Farker,  3  C.  B.  N.  8. 
206;  Hoioard  v.  Maitland,  11  Q. 
B.  D.  696,  703 ;  Edge  ▼.  Boileau, 
16Q.  B.  D.  117,  120. 

[z)  See  Morgan  y.  Hunt,  2 
Ventr.  213;  Dennett  ▼.  Atherton, 
L.  K.  7  Q.  B.  316,  326,  327; 
Sanderson  ▼.  Mayor  of  Bertcick-on' 


Tweed,  18  Q.  B.  D.  547,  651 ;  Har- 
rieon  ▼.  Muneaster,  1891,  2  Q.  B. 
680,  684,  689 ;  Aldin  ▼.  Latimer 
Clark,  Muirhead  ^  Co.,  1894,  2 
Oh.  437, 444 ;  Manehester,  Sheffield 
and  Lineoln  Ry,  Co,  ▼.  Anderson, 
1898,  2  Ch.  394,  401;  Tebb  v. 
Cave,  1900,  1  Ch.  642;  Davis  y. 
Town  Properties  Investment  Corpn., 
1903,  1  Ch.  797,  804,  805. 

(a)  Davis  ▼.    Town    Properties 
Investment  Co.,  1903,  1  Ch.  797. 
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of  light  (b).  So,  also,  he  may  huild  thereon  a  tall 
ehimnej  or  a  high  wall,  notwithstanding  that  the  effect 
of  this  is  to  cause  his  grantee's  chimneys  to  smoke  (c). 
And  in  neither  case  will  he  commit  any  breach  of  his 
covenant  for  quiet  enjoyment  (c).  And  the  better 
opinion  appears  to  be  that,  even  where  the  vendor  is 
possessed,  at  the  time  of  conveyance,  of  land  adjoining 
the  land  sold,  no  breach  of  his  covenant  for  quiet  enjoy- 
ment is  committed  by  any  act  done  on  the  adjoining 
land,  which  does  not  affect  the  title  to  the  land  sold  or 
any  easement  conveyed  therewith  (d),  or  directly  infringe 
upon  the  purchaser's  possession  (e),  or  derogate  from 
the  grant  (/),  but  only  inflicts  by  indirect  means  some 
inconvenience  to  the  purchaser,  not  amoimting  to  an 
independent  cause  of  action  (g).  It  is  true  that  in  one  Tebbv.  Caee. 
case,  where  a  man  possessed  of  a  house  and  an  adjoining 
plot  of  land  leased  the  house,  with  the  usual  covenant 
for  quiet  enjoyment,  and  afterwards  erected  on  the 
adjoining  land  buildings  of  such  a  height  as  to  cause 
the  chimneys  of  the  house  to  smoke,  it  was  held  that 


(b)  Booth  Y.  Aleoek,  L.  R.  8  Ch. 
663. 

(c)  See  note  {a)y  above. 
{d)  See  above,  p.  666. 

\e)  See  Sanderson  v.  Mayor  of 
Berwiek-on- Tweed,  13  Q.  B.  D. 
547,  where  the  plaintiff  held  land 
under  a  lease  from  the  defendant, 
who  had  covenanted  for  quiet 
enjoyment;  and  the  lawful  user 
by  another  lessee  from  the  defen- 
dant of  land  adioiniug  the  plain- 
tiff's caused  a  now  of  water  luto 
the  plaintiff's  land ;  and  this  was 
considered  to  be  a  direct  inter^ 
ference  with  the  plaintiff's  en- 
joyment, and  to  be  a  breach  of 
the  covenant  for  quiet  enjoyment. 
But  it  seems  questionable  whether 
the  facts  of  the  case  justified  this 
decision ;  for  the  defendant's 
lessee  was  entitled  to  drain  his 
land  through  a  system  of  drain- 
age passing  under  the  plaintiff's 
land,  and  we  damage  complained 


of  arose  because  a  drain  pipe 
situate  within  the  plaintiff* s  land 
was  out  of  repair,  and  so  allowed 
the  water  to  escape.  It  is  sub- 
mitted that  the  true  question  to 
have  been  considered  was,  whether 
the  defendant  was  bound  to  keep 
this  pipe  in  repair,  or  had  war- 
ranted it  to  be  fit  for  its  purpose ; 
see  above,  p.  681  &  n.  (g).  It 
appears,  too,  that  the  principle 
asserted  in  that  case  is  open  to 
question ;  see  authorities  cited 
above,  p.  1040,  n.  (z) ;  and  see 
Harrison  v.  Muncaater^  1891,  2 
Q.  B.  680. 

(/)  See  Aldinr,  Latimer  Clarky 
Muirhead  ^  Co.,  1894,  2  Ch.  437  ; 
Grosvetior  Hotel  Co,  v.  HamihoUf 
1894,  2  Q.  B.  836. 

(^)  See  Robinson  v.  Kilvert,  41 
Ch.  D.  88  ;  Harrison  v.  Muncaster, 
1891,  2  Q.  B.  680 ;  Davis  v.  Town 
Properties  Investment  Corpn.^  Ltd., 
1903,  1  Ch.  797,  804,  805. 
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he  had  committed  a  breach  of  his  ooYenant  for  quiet 
enjoyment  (h).  But  the  correctness  of  this  decision  has 
been  questioned  in  the  Court  of  Appeal  (t). 

Covenant  for        The  usual  covenant  for  further  assurance  is,  in  effect, 
anoe.  ^ or  the  assurance  at  any  future  time  to  the  purchaser, 

at  his  own  request  and  cost,  of  any  outstanding  estate 
or  interest,  to  which  the  conyejance  is  not  made  subject, 
which  is  necessary  to  be  got  in  before  the  conveyance 
can  take  effect  as  intended  (A;),  and  which  is  vested 
in  the  vendor,  or  in  any  other  person  by,  through, 
under  or  in  trust  for  the  vendor,  or  by,  through  or 
under  any  one  else,  against  whose  acts,  &c.  the  vendor 
has  covenanted  (/).  It  is  therefore  a  breach  of  this 
covenant  if  the  vendor,  or  any  other  person,  in  whom 
any  such  estate  or  interest  is  so  vested,  refuse  to  assure 
the  same  to  the  purchaser  on  being  requested  to  do  so. 
And  it  is  to  be  observed  that  the  words  of  the  covenant, 
providing  that  the  further  assurance  shall  be  made  at 
the  covenantee's  cost,  refer  only  to  the  expense  of  con- 
veyance. If  any  outstanding  estate  or  interest  com- 
prehended in  the  covenant  should  have  been  conveyed 
to  the  person,  in  whom  it  is  vested,  for  valuable 
consideration,  the  covenantee  is  not  bound  to  offer  to 
buy  it  in  or  tender  compensation,  but  the  simple  refusal 
to  convey  will  cause  the  covenant  to  be  broken  (w). 
The  vendor  is  bound  imder  this  covenant  to  assure  to 
the  purchaser  any  such  estate  or  interest  as  aforesaid, 
vested  in  himself  or  any  one  in  trust  for  him,  whether 
it  belonged  to  him  at  the  date  of  the  execution  of  the 
conveyance,  or  were  afterwards  acquired  by  him,  even 
for  valuable  consideration  (n).      To   this  extent,  the 

(A)  Tebb  ▼.  Cavfif  1900,  1  Ch.  {I)  See  above,  pp.  1029, 1030  & 

642.  n.  (w). 

(i)  See  note  (a),  above.  (m)  JU  Jones,  1893,  2  Ch.  461, 

(k)  See  Kitiff  v.  Jones,  6  Tannt.  471. 

418,  427;  Davis  v.  TolUmaehe,  2  (n)  Taylor  y.  Debar,  I  Ch.  Ca. 

Jut.  N.  S.  1181,  1185 ;  Re  Jones,  274,  2  Ch.  Ca.  212  ;  Sng.  V.  &P. 

1893,  2  Ch.  461,  471.  612. 
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purohaser  maj  oblige  the  vendor  to  perform  the  cove- 
nant specifically  (o).  And  of  course  any  one,  who 
might  succeed  to  the  vendor's  said  estate  or  any  part  of 
it  by  act  of  law,  gratuitous  conveyance,  purchase  with 
notice  of  the  covenant,  or  purchase  of  a  merely  equitable 
interest,  would  be  equally  liable  so  to  carry  out  the 
vendor's  agreement  (j;).  But  if  any  person,  who  claims 
or  might  claim  under  the  vendor  or  under  any  one  else 
comprehended  in  the  vendor's  covenants  for  title,  should, 
subsequently  to  the  conveyance  to  the  purchaser,  acquire 
by  some  independent  title  an  interest  in  the  land,  it 
does  not  appear  that  his  refusal  to  assure  that  interest 
would  be  a  breach  of  the  covenant  for  further  assurance ; 
the  terms  of  which  extend  only  to  estates  or  interests 
vested  in  such  a  person  by  title  derived  from  the  vendor 
himself,  or  his  predecessors  mentioned  in  the  covenant. 
Thus  if  the  vendor,  being  entitled  only  to  the  residue 
of  a  long  term,  had  purported  to  sell  and  convey  the 
fee,  and  were  afterwards  to  acquire  by  descent,  devise, 
or  purchase  for  value,  the  entire  freehold  reversion,  he 
would  be  bound  under  his  covenant  for  further  assur- 
ance to  convey  the  same  to  the  purchaser ;  and  so  would 
his  heirs,  trustee  in  bankruptcy,  and  gratuitous  or 
equitable  assignees.  But  if  the  freehold  reversion  were 
to  be  acquired  by  the  vendor's  eldest  son  under  an  inde- 
pendent title,  not  transmitted  to  him  from  his  father, 
he  would  not  then  be  bound  to  assure  the  same  to  the 
purchaser ;  nor  would  the  vendor's  covenant  for  further 
assurance  be  broken  by  his  refusal  to  do  so. 

It  appears  that  a  covenant  for  further  assurance,  like  Covenant  for 
a  covenant  for  quiet  enjoyment  (^),  will  not  be  construed  a^^doMnot" 
so  as  to  enlarge  the  grant,  unless  the  parties'  intention  enlarge  the 
appear  to  be  that  the  grant  shall  be  supplemented  by  SlS  were^o 
the  subsequent  assurance  of  some  estate  or  interest  not  intention. 

(o)  Sug.  V.  &  P.  612.  (p)  Above,  pp.  461,  496. 

{q)  Above,  p.  1040. 
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Davis  Y. 
Tollemache, 


Banket  v. 
Stnall, 


purported  to  bo  oomprised  therein.  Thus,  where  a 
tenant  in  tail  in  remainder  by  deed  ufienrolled  had 
mortgaged  his  own  estate  and  interest  in  the  land  and 
covenanted  for  farther  assurance,  it  was  considered  that 
he  was  not  boimd  under  the  covenant  to  execute  a 
disentailing  deed  (r).  And  if  one  sell  and  convey  any 
other  particular  estate  which  he  has  in  land,  or  such 
estate  or  interest  as  he  has  therein,  covenanting  for 
further  assurance  in  the  usual  form,  and  afterwards 
acquire  some  other  estate  or  interest  therein,  it  appears 
that  he  will  not  be  bound  to  convey  this  to  the  pur- 
chaser («).  On  the  other  hand,  where  a  tenant  in  tail 
has  assumed  to  sell  and  convey  the  entire  fee  simple,  he 
will  be  boimd  under  his  covenant  for  further  assurance 
to  bar  the  entail ;  and  his  trustee  in  bankruptcy  will  be 
equally  liable  so  to  give  effect  to  the  covenant  {t).  And 
where  a  tenant  in  tail  in  remainder  had  converted  his 
estate  into  a  base  fee,  and  had  then  sold  and  conveyed 
all  his  estate  and  interest  in  the  land  to  a  purchaser  in 
fee,  covenanting  to  execute  every  such  disentailing  or 
other  assurance  as  might  be  required  for  more  perfectly 
assuring  the  premises  to  the  purchaser,  his  heirs  and 
assigns,  he  was  obliged  to  perform  his  covenant,  when 
the  remainder  fell  into  possession,  by  executing  a 
further  disentailing  assurance  to  the  purchaser's  use, 
so  as  to  vest  in  him  the  entire  fee  simple  (ti). 


Acts  which  It  appears  that,  under  a  covenant  for  further  assurance, 

qtdred  i^er  ^h®  coveuantor  may  be  required  to  execute  a  duplicate 

a  covenant  of  the  conveyance,  if  the  original  have  been  casually 

assoranoe.  destroyed  (x)  or  handed  over  to  a  sub-purchaser  of  part 


(r)  J)avU  v.  ToiUmaehe,  2  Jur. 
N.  8.  1181. 

(i)  See  Smith  v.  Oshonie^  6  H. 
L.  C.  375,  390—392,  395,  398. 

(t)  Fye  V.  Daubuz,  3  Bro.  C.  0. 


595 ;  Ex  parte  Fripp,  De  O.  293. 

(w)  Bankes  ▼.  Smallj  34  Ch.  D. 
416,  36  Ch.  D.  716. 

(x)  Bennett  v,  Ingoldeby,  Finch, 
262;  2  Dart,  V.  &  P.  888. 
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of  tbe  lands  sold  {y) ;  but  in  suoh  case  the  assuranoe 
executed  should  be  indorsed  as  a  duplicate  (y),  or  ex- 
pressed to  be  merely  a  deed  of  confirmation  (z).  It 
seems  to  be  a  question  whether,  under  a  covenant  for 
farther  assurance,  a  purchaser  can  require  to  be  furnished 
with  a  covenant  or  an  acknowledgment  for  production 
of  title  deeds  {a) ;  but  it  does  not  appear  that  he  can 
have  any  larger  right  in  this  respect  by  virtue  of  such  a 
covenant  than  he  enjoyed  under  the  contract  of  sale  (6). 
And  if  the  conveyance  did  not  contain  such  an  acknow- 
ledgment as  the  purchaser  was  entitled  to  require,  it 
does  not  appear  that  the  contract  of  sale  has  been  com* 
pletely  discharged,  so  as  to  prevent  the  purchaser  from 
suing  on  the  particular  stipulation  respecting  the 
acknowledgment  {c) ;  more  especially  as  acknowledg- 
ments are  frequently  given  by  a  document  separate 
from  the  conveyance  {d).  It  is  also  a  question  whether 
a  person  executing  a  conveyance  pursuant  to  a  common 
covenant  for  further  assurance  is  bound  therein  to 
covenant  for  title ;  but  the  better  opinion  appears  to  be 
that  he  is  not;  although  a  trustee  executing  such  an 
assurance  may  be  required  to  give  the  usual  covenant 
against  incumbrances  {e).  The  usual  covenant  for 
farther  assurance  (which  is  to  do  such  acts  as  may 
reasonably  be  required  for  the  purpose)  is  not  broken 
by  refusal  to  do  an  unnecessary  act  (/) ;  nor  if  the 
failure  to  convey  on  request  is  occasioned  by  the  act 
of  God,  as  by  the  death  (^r),  insanity  (//),  or  severe 
illness  (t)  of  the  person  whose  assurance  is  required. 

(y)  Xapper  ▼.  Allington,  1  Eq.  («?)  Sea  Sug.  V.  &  P.  614,  615. 

V2  D^'v.  &  P.  888.  43!-^^  '^"^  "  ■'"'^"•''  '  '^' 

la)  See  Hallett  v.  MiddUton.  1  /  \    »r    1           j  ^        m     ▼ 

Rusi.  243 ;  Fain  v.  Ayers,  2  S.  &  ..^  ^'"^  ^-  ^•'^'''   T.   JonoB, 

S.  633 ;  Sug.  V.  &  P.  613.  ^^^• 

Ih)  Above,  pp.  606  9q.,  1043.  W  P^^  ^^d  CaUyUeoiC,  1  Leon. 

\e)  See  above,  pp.  922,  923,  932.  304. 

\i)  Above,  pp.  614,  615.  (i)  Anon,,  Moore,  124. 
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Measure  of 
damages  for 
breaoh  of 
ooTenant  for 
right  to 
oonvej. 


For  breach  of  the  covenant  for  right  to  convey  (which 
is,  as  we  have  seen  (/),  broken  if  the  right  be  defective 
at  the  time  of  conveyance)  the  measure  of  damages  is 
the  difference  between  the  value  of  the  property  as 
purported  to  be  conveyed  and  its  value  as  the  vendor 
had  power  to  convey  it(A-).  And  it  is  important  to 
observe  that  the  true  measure  of  damages  is  the  differ- 
ence, not  between  the  price  paid  and  the  value  of  the 
property  as  conveyed,  but  in  the  value  of  the  property 
as  purported  to  be  and  as  actually  conveyed ;  so  that  if 
the  property  as  purported  to  be  conveyed  were  worth 
more  at  the  time  of  conveyance  than  the  price  paid  for 
it,  the  purchaser  would  be  entitled  to  the  difference  in 
the  value  at  that  time  of  what  he  contracted  to  buy  and 
what  he  got(/).  And  of  course  by  the  same  rule,  if 
the  price  paid  were  in  excess  of  the  value,  the  purchaser 
would  still  be  entitled  to  recover  the  difference  in  value 
only.  But  it  appears  that,  in  the  absence  of  any  other 
evidence  as  to  the  value  of  the  property,  as  purported 
to  be  conveyed,  at  the  time  of  conveyance,  the  price 
paid  will  be  taken  to  be  the  value  thereof  (m).  If, 
therefore,  the  property  were  sold  and  conveyed  as  free 
from  incumbrances,  and  it  turn  out  to  be  subject  to 
some  outstanding  estate,  interest  or  right,  which  is 
covered  by  the  terms  of  the  covenant  for  right  to 
convey  (w),  the  purchaser  will  be  entitled  to  recover  the 
amount  by  which  the  existence  of  the  adverse  interest 


?i 


j)  Above,  p.  1032. 

(k)  Gray  v.  Bri9eoe^  Noy,  142 ; 
Wace  V.  BicJcertoti,  3  De  G.  &  Sm. 
761 ;  Jenkins  v.  JoneSy  9  Q.  B.  D, 
128  ;  Turner  v.  Moon,  1901,  2  Ch. 
826,  829 ;  Great  Western  Ry.  Co. 
V.  Fisker,  1905,  1  Ch.  316,  323. 

(/)  Jenkitis  v.  Jonen,  9  Q.  B.  D. 
128.  It  is  submitted  that  this 
case  proves  that  the  same  measure 
of  damages  is  applicable  on  breach 
of  covenants  for  title  entered  into 
on  a  conveyance  of  land  as  on 


breach  of  a  warrantv  of  title  or 
quality  given  on  a  sale  of  goods ; 
see  Zoder  v.  :KekuIe,  3  C.  B.  N.  S. 
128  ;  Jofies  v.  Just,  L.  R.  3  Q.  B. 
197  ;  He  Bahxa  and  San  Francisco 
Rij.  Co.,  ib.  584 ;  Re  Ottos  Kopje 
Diamond  Mines,  Ltd.,  1893,  1  Ch. 
618;  Ralkis  Consolidated  Co.  v. 
Tomkinson,  1893,  A.  C.  396. 

(/«)  Turnery.  Moon,  1901,  2  Ch. 
825,  829 ;  cf.  above,  p.  963. 

(«)  Above,  p.  1033. 
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has  diminished  the  value  of  the  purchased  property  (o). 
And  where  the  purchaser  has  been  obliged  to  pay  off 
any  outstanding  mortgage  or  charge  covered  by  the 
covenants  for  title,  or  to  buy  in  any  estate  or  interest 
so  covered,  in  order  to  procure  for  himself  the  actual 
enjoyment  of  the  property  as  purported  to  be  conveyed, 
he  will  be  entitled  to  recover  the  money  so  expended  {p). 
Where  such  outstanding  estate  amounts  to  the  entire 
rightful  ownership  of  the  property  sold,  so  that  what 
the  vendor  had  power  to  convey  was  of  no  value  at  all, 
and  the  purchaser  has  never  been  in  possession  or  was 
immediately  ejected,  the  purchaser  will  be  entitled  to 
recover  the  whole  value  of  the  property  as  purported  to 
be  conveyed  (7).  If,  however,  the  vendor  had  any, 
even  a  mere  possessory  title  to  the  land  conveyed,  and 
the  purchaser  have  actually  had  some  beneficial  enjoy- 
ment thereunder,  it  appears  that  the  value  of  the  interest 
so  actually  enjoyed  would  have  to  be  deducted. 

The  measure  of  damages  for  breach  of  a  covenant  for  Breach  of 
quiet  enjoyment  (which,  as  we  have  seen  (r),  is  not  ^^njo^! 
broken  imtil  some  actual  disturbance  has  taken  place)  ment. 
is  what  the  covenantee  has  lost  in  consequence  of  the 
breach  of  covenant ;  that  is  to  say,  in  case  of  an  entire 
eviction,  the  value  at  the  date  of  the  breach  of  the  pro- 
perty so  taken  away  from  him  (.?).     And  where  the 
purchaser  has  not  been  altogether  deprived  of  the  pro- 
perty conveyed  to  him,  but  its  value  has  been  perma- 
nently diminished  by  the  assertion  of  some  outstanding 
estate  or  interest  comprehended  in  the  covenant,  he  is 

(0)  See    Kingdon  v.   Nottle,    4  (q)  Jetikim  v.  Jones^  9  Q.  B.  D. 

M.  &  S.  53,  64;  David  y.  Sabin,  1-28. 
1893,  1  Ch.  623,  527,  537,  641,  ,  .    .,  ,^,^ 

646  (above,  p.  1034) ;  Page  v.  Mid-  ('*)  ^^°^'^'  P-  l^^/ . 

land  Rg.  Co.,  1894,  1  Ch.  11,21;  {h)   WiUiams  v.  Bunell,  1  C.  B. 

May  V-  Piatt,  1900,   1  Ch.  616,  402,   410,    433 ;    Lock  v.   Furze, 

623;  and  cases  cited  above,  n.  (At).  L.   R.    1   C.  P.   441;   Solph  v. 

{p)  Great    Western  Ry.   Co.  v.  Grouchy  L.  R.  3  Ex.  44,  49,  60 ; 

FiihcTy  1905,  1  Ch.  316.  Jenkins  v.  Jones,  9  Q.  B.  D.  128. 
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entitled  to  recover  the  difference  between  the  value  at 
the  date  of  the  breach  of  the  property  as  contracted  to 
be  enjoyed  by  him  and  its  value  in  the  state  in  which 
it  remains  to  him  immediately  after  the  breach  (t).  But 
the  remedy  on  a  covenant  for  quiet  enjoyment  is  not 
limited  to  the  value  of  the  property  of  which  the  pur- 
chaser has  been  deprived  :  he  may  recover  thereunder  all 
damages  which  are  the  natural  consequence  of  the 
breach  [u)y  such  as  the  expense  (where  he  has  been 
ejected)  of  moving  into  a  new  house  or  place  of  busi- 
ness (ir).  Where  the  breach  of  a  covenant  for  quiet 
enjoyment  is  not  an  entire  eviction,  nor  a  permanent 
alienation  of  some  part  of  the  covenantee's  estate,  but  is 
only  a  temporary  disturbance,  as  by  entry  under  a 
right  of  way,  the  measure  of  damages  is  not  the  same 
as  for  breach  of  a  covenant  for  right  to  convey — that  is, 
the  difference  in  value  (p) — but  is  only  the  actual 
inconvenience  suffered  up  to  the  date  of  the  assessment 
of  damages  (s). 

Intewflt.  Where  the  purchaser  has  been  evicted,  he  is  entitled 

to  recover  interest  on  the  assessed  value  of  the  land 
from  the  date  of  eviction  imtil  payment  by  way  of 
damages  for  loss  of  profits  during  the  time  that  he  has 
been  out  of  possession  {a).  And  on  the  same  principle 
he  is  entitled  to  interest  on  the  amount  of  any  out- 
standing charge  or  claim,  which  is  covered  by  the 
covenants  for  title,  and  which  he  has  paid  off  or  bought 
in  (6).  It  appears,  however,  that  if  the  purchaser  be 
negligent  in  not  suing  at  once  upon  the  covenants  for 
title,  he  may  be  deprived  of  interest  for  any  time  that 

(t)  See  cases  cited  above,   p.  (z)  Child  v.  StennintLl  1  Oh.  D. 

1047.  82 ;  R.  8.  0.  Ord.  XXXVI.  r.  68. 

(m)  See  above,  p.  958.  (a)  King  v.  Jonea^  5  Taunt.  418, 

{x)  Orosvenor     Hotel     Co.     v.  422. 

Hamilton^  1894,  2  Q.  B.  836,  840.  (*)  Great    Western  Sy.    Oo.  v. 

(y)  Above,  p.  1046.  Fither,  1905,  1  Ch.  316. 
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■ 

he  has  been  kept  out  of  the  principal  money  by  his  own 
delay  (c). 

If  the  purchaser  should  have  expended  money  on  Improve - 
improvements  subsequently  to  the  conveyance,  it  has 
been  a  question  how  far  he  can  recover  the  value  of  the 
improvements,  in  case  of  his  eviction,  under  the  cove- 
nants for  title.  It  appears  that  as  regards  the  covenant 
for  right  to  convey,  the  damages  ought  to  be  measured 
by  the  value  of  the  land  at  the  time  of  the  breach  of 
covenant,  that  is,  at  the  date  of  the  execution  of  the 
conveyance  (d) ;  and  this  would  of  course  exclude  com- 
pensation for  any  subsequent  improvements.  But  with 
respect  to  the  covenants  for  quiet  enjoyment  and  freedom 
from  incumbrances,  which  are  not  broken  until  some 
actual  disturbance  has  taken  place  (e),  the  case  is  dif- 
ferent ;  and  the  better  opinion  appears  to  be  that  under 
these  covenants  an  evicted  purchaser  is  entitled  to 
recover  the  actual  value  of  the  land,  as  it  existed  at  the 
date  of  the  breach  of  covenant.  This  would  include 
the  value  of  any  buildings  or  similar  improvements 
which  the  purchaser  had  erected  or  made.  It  appears 
to  be  admitted  that  the  value  of  such  improvements 
would  be  recoverable  where  by  the  contract  of  sale  it 
was  contemplated  that  they  should  be  made  (/).  But 
it  is  submitted  that  in  measuring  the  damages  for 
breach  of  a  covenant  for  quiet  enjoyment,  the  true 
question  is  what  was  contemplated  by  that  contract, 
and  not  by  the  contract  of  sale.  And  where  land  is 
conveyed  on  a  sale  to  a  purchaser  in  fee,  with  a  cove- 
nant for  quiet  enjoyment,  what  is  contemplated  appears 
to  be  that  he  shall  quietly  enjoy  the  same  as  full  owner 
and  with  the  owner's  liberty  to  use  or  improve  the 
premises  as  he  will.     And  if  he  be  evicted  for  some 

(e)  Anderion  v.  Arrowsmithy  2  (e)  Above,  p.  1037. 

Per.  &  Dav.  408.  (/)  Bunmj    v.    Hopkinsoti,    27 

{(t)  Above,  pp.  1032,  1046.  Beav.  565. 

W. TT.  •  25 
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cause,  which  occasions  a  breach  of  this  coyenant,  his 
loss  appears  to  be  truly  measured  by  the  value  at  that 
time  of  the  property  from  which  he  has  been  ejected  {g) ; 
and  these  damages  seem  to  be  such  as  are  the  natural 
consequence  of  the  breach,  or  at  least  such  as  the 
parties  to  the  covenant  must  have  contemplated  as  the 
result  thereof  (A).  It  is  further  submitted  that  the 
rule,  which  entitles  an  evicted  purchaser  to  recover,  on 
a  breach  of  a  covenant  for  quiet  enjoyment,  the  value 
of  the  property  as  it  existed  at  the  date  of  the  breach  (/), 
will  enable  him  to  recover  the  full  value  of  the  land  at 
that  time,  notwithstanding  that  its  value  should  have 
been  enhanced,  since  it  was  conveyed  to  him,  by  circum- 
stances independent  of  his  own  outlay  or  eflForts(^*). 
Of  course  the  same  rule  gives  to  the  covenantor  the 
benefit  of  any  fall  since  the  conveyance  in  the  value  of 
the  property  sold  (/). 


CompromiBe 
by  the  pur- 
ohaser  of 
advene 
claimB  on  the 
land  pur- 
chased. 


The  purchaser  may  well  compromise  or  refer  to  arbi- 
tration any  adverse  claim  made  upon  him,  which  would 
be  covered  by  the  vendor's  covenants  for  title,  without 
giving  notice  to  the  vendor  of  the  claim  or  his  proceed- 
ings ;  and  he  will  be  entitled  to  recover  under  the 
covenants  the  amount  paid  or  awarded  to  be  paid  by 
him  as  compensation  and  costs  to  the  claimant,  with 
interest  thereon  at  4  per  cent,  per  annum  from  the  date 
of  payment,  and  his  own  solicitor's  costs  of  the  com- 
promise or  arbitration  to  be  taxed  as  between  solicitor 


{g)  This  role  appears  to  have 
been  applied  in  Lock  v.  Furze j 
L.  R.  1  C.  P.  441,  and  Rolph  v. 
Crouch  J  L.  R.  3  Ex.  44,  49,  50, 
where  the  plaintiff  recovered  the 
value  of  a  conservatory  erected 
by  him  ;  and  it  is  submitted  that 
those  decisions  outweigh  the 
authority  of  the  dicta  to  the  con- 
trary in  Lewis  v.  Campbrif,  3 
J.  B.  Moore,  35,  52,  54,  57 ;  and 
feee  2   Dart,  V.  &  P.  894,  and 


consider  Grosvenor  Hotel  Co,  v. 
Hamilton,  1894,  2  Q.  B.  836; 
above,  pp.  1047,  1048  . 

(A)  Above,  p.  958. 

(i)  Above,  p.  1047. 

{k)  It  is  submitted  that  the 
opinion  to  the  contrary  expressed 
in  Mayne  on  Damages,  228, 
7th  ed.,  cannot  be  supported  sinoe 
the  decisions  cited  above,  p.  1047, 
n.  («). 

(/)  Above,  p.  1046. 
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and  client  (m).  If  however  the  vendor  had  received 
no  notice  of  the  claim  and  the  intention  to  compromise 
it,  he  would  be  at  liberty  to  prove  in  defence  that  the 
claim  was  unfounded,  either  wholly  or  partially,  or  that 
he  could  have  made  better  terms  than  the  purchaser,  or 
that  the  purchaser  made  an  improvident  bargain :  though 
in  these  respects  he  would  have  to  bear  the  burthen  of 
proof.  On  the  other  hand,  if  notice  of  the  claim  be 
given  to  the  vendor  and  he  decline  or  fail  to  remove 
or  contest  it  himself,  he  will  be  estopped  from  alleging 
any  such  grounds  of  defence  («).  But  if  an  action  or  Action 
other  proceeding  in  Court  be  brought  by  an  adverse  aMmst^tho 
claimant  against  the  purchaser,  he  cannot  safely  defend  porohaser. 
it  without  giving  notice  to  the  vendor  or  other  person 
liable  on  the  covenants  for  title,  and  obtaining  his 
directions  as  to  the  course  to  be  pursued.  For  if  the 
purchaser  omit  to  do  this,  and  there  be  no  good  nor 
reasonably  probable  (o)  ground  of  defence,  he  will  not 
be  entitled  to  recover  any  costs  of  defending  the  pro- 
ceedings against  him  as  damages  necessarily  resulting 
from  the  breach  of  covenant  (7;).  If  the  purchaser 
obtain  the  vendor's  authority  to  defend  the  action,  or 
if  with  the  vendor's  authority  the  purchaser  himself 
institute  proceedings  against  an  adverse  claimant,  he 
will  be  entitled  to  recover  his  costs  of  the  proceed- 
ings, though  unsuccessful  therein  (g).  And  it  has  been 
held  that,  if  the  purchaser  give  such  notice  as  aforesaid 
and  his  application  be  disregarded,  he  may  then  defend 
the  proceedings  at  his  own  discretion  and  without  any 
express  authority  from  the  covenantor ;  and  he  will  be 
entitled  to  recover  under  the  covenant  his  costs  of  the 

(«)  Great   Western  Ry.   Co,  v.  E.  28,  31;   Walker  y,  Hattm,  10 

Fisher,  1905,  1  Ch.  316.  M.  &  W.  249;  Pow  v.  Davis,  1 

(m)  Smith  V.   Comjyton,  3  B.   &  B.  &  S.  220 ;  Great  Western  Ry. 

Ad.  407.  Co.   V.  Fisher,   1905,  1  Ch.  316, 

(0)  See  Agitis  v.  Great  Wedrm  323. 

Colliery  Co.,  1899,  1  Q.  B.  413,  {q)   Williams  v.  Burrell,  1  C.  B. 

421,  423 ;  and  above,  p.  963.  402  ;  Child  v.  Stenning,  11  Ch.  D. 

Ip)  Short  V,  Kalloway,  11  A.  &  82. 


\>:> 
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defence,  namely,  any  costs  that  he  may  have  been 
ordered  to  pay  to  the  successful  party,  and  his  own 
costs  taxed  as  between  solicitor  and  client  (r).  But 
even  in  this  case  it  is  questionable  whether  he  could 
recover  any  such  costs,  if  the  facts  were  such  that  any 
defence  must  be  hopeless  («).  Where  an  award  in  an 
arbitration  or  judgment  in  an  action  has  been  given 
against  the  purchaser,  he  should  not  defend  an  action 
on  the  award  or  appeal  against  the  judgment,  without 
the  covenantor's  express  direction ;  otherwise  he  will  be 
unable  to  recover  any  costs  of  such  proceedings  as 
damages  {(). 

CovoDaiita  for  It  has  been  already  explained  («)  how  the  benefit, 
**^h  th'^  land  ^^^^  ^^  ^^®  statutory  and  of  express  covenants  for  title, 
runs  with  the  land,  in  respect  of  which  the  covenants 
were  given;  and  that  the  covenants  may  be  enforced 
by  any  person  taking  the  whole  or  any  part  of  the 
covenantee's  estate,  and  are  apportionable  accordingly. 
If  a  breach  of  covenants  for  title  be  committed,  and  the 
covenantee  die  without  suing  thereon,  the  right  of  action 
will,  in  so  far  as  he  has  suffered  any  actual  damage, 
belong  to  his  executors  or  administrators  (x) :  but  will 
otherwise  pass  to  the  person  who  has  succeeded  to  his 
estate  in  the  land  {t/). 


and  are  ap- 
portionable. 


Where  land         Covenants  for  title  are  construed  literally  according 
notiSf  ^'1^      to  the  rules  of  law  for  the  interpretation  of  written 


(r)  Rolph  V.  Crouch,  L.  R.  3 
Ex.  44  ;  Great  Western  Hy.  Co.  v. 
Fisher,  1905,  1  Ch.  316,  323,  324 ; 
Bee  also  Agim  v.  Great  Wentcrn 
CoUieri/  Co.,  1899,  1  Q.  B.  413. 

(«)  See  Agius  v.  Great  Western 
Colliery  Co.,  1899,  1  Q.  B.  413, 
421,  423. 

(0  Great  Western  Hy.  Co.  v. 
Fisher,  1905,  1  Ch.  316,  323;  but 
see  Sutton  v.  Baxllxe,  66  L.  T.  628, 
"where  the  costs  of  an  appeal  were 
allowed  on  the  grronnd  that  it 


was  reasonable,  two  judges  of 
first  instance  having  given  con- 
flicting decisions. 

(m)  Above,  pp.  532—584  ;  and 
observe  the  facts  in  Zavid  v. 
Sabin,  above,  p.  1034. 

(x)  Lucy  V.  Lerington,  2  Lev. 
26 ;  Raymond  v.  Fdch,  2  C.  M.  & 
E.  588,  697—599. 

(y)  Kingdon  v.  Nottle,  1  M.  & 
S.  354,  4  M.  &  S.  53;  Kingy. 
Jones,  5  Taunt.  418;  Jones  v. 
King,  4  M.  &  S.  188. 
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instruments;  and  extrinsic  evidence  is  not  in  general  defective 
admissible  to  explain  them(s).  If  therefore  they  ex- 
tend in  terms  to  guarantee  indemnity  against  some 
particular  defect  of  title,  it  is  no  defence  to  an  action 
on  the  covenants  to  plead  that  the  purchaser  bought 
with  notice  of  the  defect  and  agreed  to  take  the  property 
subject  thereto  (a).  So  also  if  the  words  of  the  covenant 
comprehend  a  particular  defect  of  title,  it  is  no  plea  to 
point  out  that  the  defect  was  apparent  on  the  face  of 
the  conveyance  {b) ;  unless  it  can  be  established  that 
upon  the  true  construction  of  the  whole  deed  of  con- 
veyance the  assurance  was  expressly  made  subject  to 
the  defect  and  the  covenant  did  not  guarantee  indemnity 
against  it  (c).  But  if  in  these  cases  the  purchaser  bought 
subject  to  the  defect,  the  vendor  might  counterclaim  for 
rectification  of  the  conveyance  by  limiting  the  covenants 
according  to  the  parties'  real  agreement  (d). 


It  was  held  in  the  case  of  David  v.  Sabin  (e)  that,  if  a  CoYenanta 
man  by  fraud  procure  land  to  be  sold  and  conveyed  to  ^^  ^^^' 
him,  with  the  usual  vendor's  covenants  for  title,  the  ^n,ud. 
vendor  may  indeed  set  up  the  fraud  as  a  defence  to  an 
action  brought  on  the  covenants  by  the  purchaser  him- 
self ;  but  if  the  defrauding  party  convey  the  land  over 
to  a  purchaser  taking  it  for  value  and  without  notice  of 
the  fraud,  and  such  purchaser  sue  the  original  vendor 
to  obtain  the  benefit  of  his  covenants  for  title,  as  running 
with  the  land  sold,  the  original  vendor  can  no  longer 
plead  the  fraud,  by  which  he  was  induced  to  enter  into 


(z)  Above,    pp.    698,    699    &  1894,   1   Ch.    11;  Great    WetUi-n 

n.  («).  Ry.    Co,  v.  Fisher^   1905,   1   Ch. 

(a)  Poffe  Y.  Midland  Ry.    Co.y  316,  322. 

1894,   l*Ch.   11;  May  v.   Piatt,  (c)  See  above,  pp.  567,  568,  581, 

1900,   1  Ch.  616;  Great  Western  n.  (»»)• 

Ry,  Co.  V.  Ftiher,   1905,    1   Ch.  (rf)  See  above,  pp.  568  &  n.  (A), 

316,   322;    see  above,   pp.   164,  688,  699  »^.,  703— 707,  720. 

667,668.  (e)  1893,    1    Ch.   523;    above, 

{h)  Page  v.   Midland  Ry.    Co.,  p.  1034, 
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the  covenants  (/).  This  was  so  decided  on  the  follow- 
ing grounds : — The  defence  of  the  original  vendor  to  an 
action  hy  the  original  purchaser  on  the  covenants  for 
title  might  he  two-fold ;  first,  that  the  covenants  were 
voidahle  as  having  heen  procured  hy  fraud  and  that  he 
elected  to  avoid  them  {g) ;  secondly,  that  the  breach  of 
the  covenants  was  caused  by  the  covenantee's  own 
wrong,  and  the  covenantee  could  not  therefore  set  up 
the  breach  as  a  cause  of  action  (h).  As  to  the  first  of 
these  defences,  it  was  considered  that  where  a  man 
makes  a  conveyance  of  land  and  at  the  same  time  enters 
into  covenants  with  his  grantee,  of  which  the  benefit 
will  run  with  the  land  (that  is,  will  go  to  the  grantee's 
assigns  by  virtue  of  the  "  real  contract "  then  made  by 
the  grantor  (f)),  such  conveyance  and  real  contract 
together  form  one  entire  transaction,  and  the  i*eal 
contract  cannot  be  rescinded  for  fraud  without  setting 
aside  the  conveyance.  And  as  in  such  case  the  convey- 
ance cannot  be  avoided  by  the  grantor  as  against  any 
person  claiming  as  a  purchaser  from  the  grantee  for 
value  and  without  notice  of  the  fraud  (A:),  the  real 
contract  must  remain  equally  unimpeachable  as  against 
such  a  purchaser.  And  as  regards  the  second  defence 
above  mentioned,  that  is  only  available  against  the  party 
who  actually  did  the  wrong,  or  his  representatives  in 
law,  and  not  against  his  assigns. 

Bankruptcy         It  appears  that,  under  the  present  Bankruptcy  law, 

for  title.  the  liability  of  a  person,  who  has  entered  into  covenants 

for  title,  in  so  far  as  it  consists  in  any  obligation  or 


(/)  Correct  the  statement  to 
the  contrary  made,  above,  p.  684 ; 
in  writing  which,  the  decision  on 
this  point  in  David  v.  Sahin  was 
overlooked. 

(^)  Above,  p.  974. 

{h)  This  was  the  case  in  David 
v.  SahtUf  where  the  fraud  of  the 
covenantee  caused  an  incumbrance 


to  remain  outstanding  withont 
the  knowledge  of  the  covenantor, 
and  so  occasioned  the  breach  of 
covenant;  see  above,  p.  1034. 

(t)  See  Stevenion  v.  Lamhardy  2 
East,  576,  680;  Bug.  V.  &  P. 
576. 

(k)  Above,  pp.  674,  676,  748. 
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possibility  of  an  obligation  to  pay  money  on  breach  of 
the  covenants,  is  capable  of  proof  in  his  bankruptcy, 
and  will  be  discharged  by  an  order  of  discharge  made 
or  by  a  composition  or  scheme  of  arrangement  approved 
therein  (/).  But  the  covenantor's  liability  under  a  cove- 
nant for  further  assurance,  in  so  far  as  it  is  capable  of 
being  enforced  specifically  (m),  is  not  capable  of  proof  in 
nor  discharged  by  his  bankruptcy  (/i),  but  may  be 
asserted  against  the  trustee  in  the  bankruptcy,  or 
against  the  covenantor  himself  after  his  discharge,  or 
his  representatives  in  law  or  gratuitous  or  equitable 
assignees  (o). 

We  have  seen  that  if,  without  making  any  fraudulent  If  one  sell 
misrepresentation,  a  man  sell  lands,  to  which  he  has  no  execulteli 
good  title,  and  convey  the  same  to  the  purchaser,  but  defective  con- 

•       i_ •  J.    ^      A'j.1  j^         i  •!•        veyance,  he 

give  mm  no  covenants  for  title,  or  covenants  not  availing  -^u  be  bound 
against  the  defect  (^),  the  purchaser  has  no  right  or  "^?^°ijjj^ 
equity  to  recover  the  purchase  money  in  case  of  his  the  contract 
ejectment  after  the  conveyance,  and  has  in  general  no  ©Miate  in^Sie 
remedy  ((^).      There   is   however  one   contingency  in  land  that  he 
which  he  may  obtain  satisfaction.    If  the  vendor  should  wa^ 
chance  to  acquire  by  any  means  after  the  conveyance  ao<li^®' 
some  valid  estate  or  interest  in  the  land  sold,  he  will 
be  bound  in  equity  to  assure  the  same  in  such  manner  as 
will  make  good  his  contract  of  sale  (r).    For  in  such  case 
the  rule  of  equity  is  that,  as  the  conveyance  has  proved 
to  be  defective,  the  vendor  shall  not  plead  that  the  con- 
tract has  been  already  discharged  by  performance  (»). 
And  this  rule  is  applicable  to  any  contract  to  convey 


(0  See  above,  p.  921 ;  Jfnrdt/ 
V.  Foiherffilly  13  App.  Cas.  351. 

{m)  See  above,  p.  1043. 

(w)  See  He  Jteis,  1904,  2  K.  B. 
76'J,  777,  781,  787. 

(o)  Above,  pp.  1043,  1044  & 
n.  (t). 

(p)  Above,  pp.  671,  1031. 

iq)  Above,  pp.  540,  577,  578, 
642,  1026,  1031. 


(/•)  Sectloume  v.  Powel,  2  Vem. 
11 ;  Kocl  v.  BcwUy,  3  Sim.  103, 
116;  Joneav.  Kearney^  1  Dm.  & 
War.  134,  158—160;  Smith  v. 
Baker,  1  Y.  &  C.  C.  C.  223; 
Smith  V.  Osborne,  6  H.  L.  C.  376, 
390,  398 ;  Bug.  V.  &  P.  745 ;  2 
Dart,  V.  &  P.  909. 

(.v)  Above,  p.  922. 
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land  for  valuable  consideration,  and  to  agreements  of 
mortgage,  settlement  or  exchange  as  well  as  of  sale  (t). 
It  was  suggested  in  one  ease  {u)  that  this  equity  is 
personal  to  the  contractor  and  is  not  available  against 
his  successors  in  estate.  This  opinion  however  was 
judicially  dissented  from  by  Lord  St.  Leonards  (j?), 
and  appears  to  be  unsound  in  principle  (y).  The  true 
rule  seems  to  be  that,  if  the  vendor  himself  had  once 
become  entitled  to  a  valid  estate  in  the  land,  the  pur- 
chaser's equity  would  attach  upon  it  in  the  hands  of  all 
persons  claiming  under  the  vendor,  otherwise  than  for 
a  legal  interest  by  purchase  for  value  without  notice  (s). 
But  of  course  if  the  vendor's  eldest  son  and  heir  or 
other  successor  should  acquire  a  valid  interest  in  the 
land  sold  by  an  independent  title,  not  derived  from  the 
vendor,  he  would  not  be  bound  to  give  effect  to  the 
sale  (a).  And  if  the  vendor  had  sold  and  conveyed 
some  particular  estate  or  interest  only  in  the  land  or 
such  interest  as  he  had  therein,  so  that  the  conveyance 
actually  gave  efPect  to  the  contract,  but  the  interest 
conveyed  afterwards  came  to  an  end,  the  vendor  would 
not  be  bound  to  assure  to  the  purchaser  any  new  estate  or 
interest  which  he  might  acquire  after  the  conveyance  (J), 

Vendor's  As  previously  explained  (c),  if  the  conveyance  to  the 

estate^paasing  Purchaser  contained  a  precise  averment  of  the  vendor's 
to  the  pur-      seisin  in  fee  or  other  right,  sufficient  to  work  an  estoppel 
estoppel.         at  law,  then  if  the  vendor  had  not  the  estate  specified 
at  the  time  of  conveyance  but  afterwards  acquired  it, 
the  same  would  immediately  pass  to  the  purchaser,  his 

^0  See  oases  cited  in  note  (r),      Gh.  Ca.  170;  Taylor  y.  Wheeler, 
above.  2  Vem.  564 ;  Jenningi  v.  Moore, 

(tt)  Mor^  V.  Faulknei-,  1  Anst.      ^^''f^ »  *^^  ^-  *^^®»  PP-  ^^^2, 

11     14  lU4d. 

\  \\  ^  ,  Tx        c  («)  Cf.  above,  p.  1043. 

(x)  Jonts  y  Kearney,  1  Dru.  &  (^)  See    Smith   v.    Osborne,    6 

War.  134,  lo9.  h.  L.  C.  376,  390,  398;  above, 

(y)  2  Dart,  V.  &  P.  910.  911.  p.  1044. 
(«)  See    Martin  v.   Seamore,    1  (r)  Above,  pp.  550,  551. 
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heirs  or  assigns,  without  any  further  conveyance,  by  the 
effect  of  the  estoppel.  An  estoppel  of  this  kind  would 
be  available  in  favour  of  the  purchaser,  his  heirs  and 
assigns,  as  against  all  persons  claiming  the  whole  or 
any  part  of  the  vendor's  after-acquired  estate  by  any 
title  derived  from  him,  whether  gratuitously  or  for 
value  and  whether  for  a  legal  or  an  equitable  interest. 
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OF  THE  SALE  OF  REGISTERED  LAND. 


Land  regiii- 
tered  under 
the  Land 
Transfer 
Acts. 


The  principles  to  be  applied  in  carrying  out  a  sale  of 
land  registered  under  the  Land  Transfer  Acts,  1875 
and  1897  (a),  depend  upon  the  provisions  of  these 
statutes  and  the  rules  made  thereunder  (J),  and  espe- 
cially upon  the  effect  thereby  given  to  first  registration 
under  the  Acts,  and  to  registered  transfers  and  charges 
of  registered  land  (c).  It  would  be  out  of  place  in  a 
work  like  the  present  to  give  a  general  description  of 
the  system  of  a  registration  of  title  established  by  these 
statutes.  A  short  account  of  it  is  contained  in  the 
writer's  last  edition  of  "Williams  on  Real  Pro- 
perty "  {(l),  and  it  will  be  assumed  that  the  reader  has 
a  general  acquaintance  with  the  statutory  provisions  in 
question.  AVe  will  here  confine  our  attention  to  the 
sale  of  registered  land,  and  will  follow  the  plan,  pre- 
viously adopted  with  respect  to  the  general  law  of 
sale  {f),  of  endeavouring  to  ascertain  what  are  the  pro- 
visions of  an  open  contract  for  the  sale  of  registered 
land. 


ContractB  to         Jn  the  first  place,  it  may  be  noted  that  contracts  to 

Land'^^^         soU  registered  land  are  not  capable  of  registration  nor 

required  to  assume  any  special  form.     They  are  governed 


(fl)  Si»t3.  38  &  39  Vict.  c.  87  ; 
60  &  61  Vict.  c.  65. 

{b)  See  Land  Transfer  Rules, 
1903. 

(r)  See  stats.  38  &  30  Vict. 
0.  87,  88.  7—9.  13.  22, 25—27.  31, 
32,  35  ;  60  &  61  Vict.  o.  65,  First 


Schedule;  Land  Transfer  Roles 
(1903),  62—69,  140—142;  Wms. 
Real  Prop.  622—633,  19th  ed. 

{d)  Part  VII.,  pp.  616  sq.,  19th 


ed. 


{e)  Above,  pp.  26  mj. 
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by  the  general  law  relating  to  the  formation  of  con- 
tract (/).  They  must,  of  course,  conform  with  the 
requirements  of  the  Statute  of  Frauds  (^),  and,  subject 
to  the  express  enactments  of  the  Land  Transfer  Acts  (A), 
they  appear  to  incorporate  the  terms  impKed  by  law  in 
any  other  contract  for  the  sale  of  land  (i),  including  the 
provisions  annexed  to  sales  of  land  by  the  Vendor  and 
Purchaser  Act,  1874  (A),  and  the  Conveyancing  Act  of 
1881  (/).  The  express  enactments  of  the  Land  Transfer 
Acts  regulating  contracts  for  the  sale  of  registered  land 
are  the  following : — 

« 

(Land  Transfer  Act,  1897  (wi),  s.  16,  sub-s.  1.)     A  Proof  of  title, 
purchaser  of  registered  land  shall  not  require  any  evi-  ^,^re^on 
dence  of  title,  except —  purohaae  of 

,  .  registered 

(i)  the  evidence  to  be  obtamed  from  an  inspection  of  land. 

the  register,  or  of  a  certified  copy  of  or  extract 

from  the  register ; 
(ii)  a  statutory  declaration  as  to    the   existence  or  Matters 

-■•-  •  ..  I'l  jiji       declared  iiot 

otherwise  of    matters  which  are    declared    by  to  be  incum- 
sect.  18  of  the  principal  Act  (»),  and  by  this  Act,  ^^^ices. 
not  to  be  incumbrances  (o) ; 

(/)  Above,  pp.  1—25.  (/.)  Stat.  37  &  38  Vict.  c.  78, 

is)  SUt.  29  Car.  II.  c.  3,  s.  4  ;  ss.  1,  2. 
above,  pp.  3  »^.  (/)  Stat.  44  &  46  Vict.  c.  41, 

(A)    See   Stat.   60   &  61   Vict.  a.  3. 
c.  65, 88.  8  (2,  3),  16,  stated  below.  (m)  Stat.  60  &  61  Vict.  c.  65. 

(•)  Above,  pp.  27—29,  33—45 ;  («)   The  Land  Transfer  Act, 

and  see  p.  81  and  n.  (y).  1876 ;  stat.  38  &  39  Vict.  c.  87. 

(0)  By  stat.  38  &  39  Vict.  c.  87,  s.  18,  as  amended  by  60  &  61  Vict, 
c.  65,  First  Schedule,  aU  registered  land  shaU,  unless  under  the  pro- 
visions of  the  Acts  the  contrary  is  expressed  on  the  register,  be  deemed 
to  be  subject  to  such  of  the  following  liabilities,  rights  and  interests 
as  may  be  for  the  time  being  subsisting  in  reference  thereto,  and  such 
liabilities,  rights  and  interests  shall  not  be  deemed  incumbrances 
within  the  meaning  of  the  Acts  (that  is  to  say) : 

(1)  Liability  to  repair  highways  by  reason  of  tenure,  quit  rents. 
Grown  rents,  heriots  and  other  rents  and  charges  having  their  origin 
in  tenure ;  and 

(2)  Succession  duty,  estate  duty,  land  tax,  tithe  rentcharge  and 
payments  in  lieu  of  tithes  or  of  tithe  rentcharge ;  and 

(3)  Kights  of  common,  rights  of  sheepwalk,  rights  of  way,  water- 
courses, and  rights  of  water,  and  other  easements ;  and 
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AVhcre  title      .    (iii)  if  the  proprietor  of  the  land  is  registered  with  an 

abeolute. 

(4)  RigLts  to  mines  and  minerals  created  previously  to  the  regis- 
tration of  the  land  or  the  1st  of  January,  1898  ;  and 

(5)  Rights  of  entry,  search,  and  user,  and  other  rights  and  reser- 
vations incideutil  to  or  required  for  the  purpose  of  gi\'ing  full  effect 
to  the  enjoyment  of  rights  to  mines  and  minerals,  or  of  property  in 
mines  or  minerals,  and  created  previously  to  the  registration  of  the 
land  or  the  Ist  of  January,  1898  ;  and 

(6)  Rights  of  fishing  and  sporting,  seig^orial  and  manorial  rights 
of  all  descriptions,  and  franchises  exercisable  over  the  reg^tered 
lands  ;  also  liability  to  repair  the  chancel  of  any  church,  liability  in 
respect  of  embankments  and  river  walls,  and  drainage  rights,  customary 
rights,  public  rights,  and  profits  a  prendre  ;  and 

(7)  Leases  or  agreements  for  leases  and  other  tenancies  for  any 
term  not  exceeding  twenty-one  years,  or  for  any  less  estate,  in  cases 
where  there  in  an  occupation  under  such  tenancies ;  also,  subject  to 
the  provisions  of  the  Land  Transfer  Act,  1897  (see  sect.  12),  rights 
acquired  or  in  course  of  being  acquired  under  the  Limitation  Acts  : 

Provided  as  follows : 

(a)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  any 
land  registered,  or  about  to  be  regiHtered,  is  exempt  from  land  tax  or 
tithe  rentcharge,  or  from  payments  in  lieu  of  tithes  or  of  tithe  rent- 
charge,  the  registrar  may  notify  the  fact  on  the  register  in  the 
prescribed  manner  (see  Land  Transfer  Rules  (1903),  21*2) ;  and 

(b)  The  Commissioners  of  Inland  Revenue  shall,  upon  the  applica- 
tion of  the  proprietors  of  any  land  registered  or  about  to  be  registered, 
upon  such  declaration  being  made,  or  such  other  evidence  being 
produced  as  the  Commissioners  require,  and  upon  payment  of  the 
prescribed  fee,  grant  a  certificate  that  at  the  date  of  the  grant  thereof 
no  succession  duty  is  owing  in  respect  of  such  land,  and  the  registrar 
shall  in  Uie  prencribed  manner  notify  such  fact  on  the  register,  and 
Such  notification  shall  be  conclusive  evidence  of  the  fact  so  notified  in 
respect  of  succession  duty  (see,  however,  stat.  60  &  61  Vict.  c.  65,  s.  13, 
which  appears  to  supersede  this  provision)  ;  and 

(c)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  be  reg^tered,  the  registrar  may  register  such 
proprietor  in  the  prescribed  manner  as  proprietor  of  such  mines  and 
minerals  as  well  as  of  the  land  (see  Land  Transfer  Rules  (1903),  213) ; 
and 

(d)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  severed  from  any  land  reg^istered  or 
about  to  be  regfistered,  the  registrar  may,  on  the  application  of  the 
person  entitled  to  any  such  mines  and  minerals,  register  him  as  pro- 
prietor of  such  mines  and  minerals  in  manner  in  the  Act  of  1875 
mentioned  (see  sect.  82 ;  Land  Transfer  Rules  (1903),  71,  74),  and 
upon  such  registration  being  effected  shall  entev  on  the  register  of 
the  land  a  reference  to  the  regfistration  of  such  other  person  as 
proprietor  of  such  mines  and  minerals  (see  Land  Tranter  Rules 
(1903),  214). 

Where  the  existence  of  any  such  liabilities,  rights  or  interests,  as 
are  mentioned  in  thLs  section  is  proved  to  the  satisfaction  of  the 
registrar,  the  registrar  may,  if  he  think  fit,  enter  on  the  reg^ter 
notice  of  such  liabilities,  rights  or  interests,  in  the  prescribed  manner. 
This  power  bhall  be  exercised  in  all  cases  whero  the  abstract  of  title 
dn  first  registration  or  on  registration  as  qualified  or  absolute  diadoees 
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absolute  title  {p),  and  there  are  incumbrances 
entered  on  the  register  as  subsisting  at  the  first 
registration  of  the  land,  either  evidence  of  the 
title  to  those  incumbrances,  or  evidence  of  their 
discharge  from  the  register ; 

(iv)  where  the  proprietor  of  the  land  is  registered  Where  title 
with  a  qualified  title,  the  same  evidence  as  above 
provided  in  the  case  of  absolute  title,  and  such 
evidence  as  to  any  estate,  right,  or  interest  ex- 
cluded from  the  effect  of  the  registration  (q)  as  a 
purchaser  would  be  entitled  to  if  the  land  were 
imregistered ; 

(v)  if  the  land  is  registered  with  a  possessory  title.  Where  title 
such  evidence  of  the  title  subsisting  or  capable  of  P^*"®"^'^- 
arising  at  the  first  registration  of  the  land  (r)  as 
the  purchaser  would  be  entitled  to  if  the  land 
were  unregistered. 

(Sub-s.  2.)     Where  the  vendor  of  registered  land  is  Where  vendor 
not  himself  registered  as  proprietor  of  the  land  or  of  a  ^J^T^^^^^ 


the  existence  of  any  such  liabilities  as  are  mentioned  in  sub-sections  4 
and  5  (see  Land  Transfer  Rules  (1903),  215).  Where  an  casement  is 
registered  as  an  incumbranoe,  the  dominant  and  servient  tenements 
shaU  be  defined,  if  practicable  and  required  bj  the  parties.  Notice  of 
a  power  of  re-entry  and  of  a  right  of  reverter  may  be  entered  on  the 
register  under  this  paragraph. 

(p)   As  to  the  effect  of    the  a  good  leasehold  title  and  the 

registration    of    land    with    an  registered    transfer   of    land    so 

absolute  title  and  the  registered  registered  do  not  affect  or  prejn- 

transfer  of  land  so  registered,  see  dice  the  enforcement  of  any  estate, 

Stat.  38  &  39  Vict.  c.  87,  ss.  7,  13,  right  or  interest  affecting  or  in 

30.  35, 105  :  Land  Transfer  Rules  derogation  of  the  lessor's  title  to 

(1903),  55,  ll7.  grant  the  lease;  Rules  56,  141. 

(q)    The  registration   of   land  ,  \    m.           •  i_  a*         *   i     j 

TTitli  a  qualified    title   and  the  -l'.)    ^^^  «»'«tr»t!""  o^^^ 

regiMere^   transfer    of    land    so  with  a  powessory  title  and  the 

registered  do  not  affect  or  preju-  ^PO^^  ^*"°!'"«  °i   ^"'*  • "" 

diSe  the  enforcement  of  any  ^tate,  J^S'^tfred  do  not  affect  or  preju- 

right  or  interest  appearing  by  the  ^."t  **  enforcement  of  any  estate, 

remitter  to  be  excepted  from  the  "»^*  Z  "'*«,'^*  ^J^"%  *?  %  ™ 

cff^t  of  registration  ;  stat.  38  &  derogation  of  the  title  of  the  fi«t 

39  Vict.  0.  87,  88.  9    31  ;  Land  registered  proprietor,   and  snb- 

Transfer  Roles  (1903)  49,  50,  62,  """»?  »'  f»P»¥f  °/.  """jnif  »* 

68,  89,  140.    These  ™le«  introl  '^«  »'.">«  °*  ^f'^'^^T^  v"°} 

duced  a  particular  kind  of  quali-  P«>P"^'o'- :  "f  •  f  &  38  Vict, 

fled  titte  caUed  a  good  lea^hold  «;„"•  "•  «•  %'  .^f  °<»  transfer 

Utle.    RegUtration  of  land  with  """**  ^^^"^l'  »'.  i". 
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An  to  cove- 
nants for  title. 


Delivery  of 
land  oerti- 
fioate. 


charge  giving  a  power  of  sale  over  the  land,  he  shall,  at 
the  request  of  the  purchaser  and  at  his  own  expense, 
and  notwithstanding  any  stipulation  to  the  contrary, 
either  procure  the  registration  of  himself  as  proprietor 
of  the  land  or  of  the  charge,  as  the  case  may  be,  or  pro- 
cure a  transfer  from  the  registered  proprietor  to  the 
purchaser. 

(Sub-s.  3.)  In  the  absence  of  special  stipulation,  a 
vendor  of  land  registered  with  an  absolute  title  shall 
not  be  required  to  enter  into  any  covenant  for  title,  and 
a  vendor  of  land  registered  with  a  possessory  or  qualified 
title  shall  only  be  required  to  covenant  against  estates 
and  interests  excluded  from  the  effect  of  registration, 
and  the  implied  covenants  under  sect.  7  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  shall  be  con- 
strued accordingly. 

(Sect.  8,  sub-s.  2.)  "Where  a  land  certificate  («)  or  an 
office  copy  of  a  registered  lease  {t)  has  been  issued,  the 
vendor  shall  deliver  it  to  the  purchaser  on  completion  of 
the  purchase,  or,  if  only  a  part  of  the  land  comprised  in 
the  certificate  or  office  copy  is  sold,  he  shall,  at  his  own 
expense,  produce  or  procure  the  production  of,  the  certi- 
ficate or  office  copy  in  accordance  with  this  section 
for  the  completion  of  the  purchaser's  registration  (u). 
Where  the  certificate  or  office  copy  has  been  lost  or 
destroyed  (j-),  the  vendor  shall  pay  the  costs  of  the  pro- 


(s)  See  Btats.  38  &  39  Vict. 
c.  87,  8.  10 ;  60  &  61  Vict.  c.  65, 
8.  8 ;  Land  Transfer  Roles  (1903), 
268  »q, 

{t)  This  was  issued  andcr  the 
Ijand  Transfer  Act,  1875,  on  the 
registration  of  leasehold  land  : 
but  under  the  Act  of  1897  land 
certificates  are  issued  on  the 
registration  of  leasehold  as  well 
aa  of  freehold  land  ;  stat.  38  &  39 
Vict.  c.  87,  s.  16 ;  Land  Transfer 
Rules  (1903),  66,  67. 

(«)  By  stat.  60  &  61  Vict.  c.  66, 
B.  S  (I),  the  land  certificate  or 


certificate  of  char^  shaU  be  pro- 
duced to  the  registrar  on  every 
entiy  in  the  register  of  a  dispo- 
sition by  the  registered  proprietor 
of  the  land  or  charge  to  whidi  it 
relates,  and  a  note  of  such  entry 
is  required  to  be  officially  endorsed 
thereon.  And  by  the  Land  Trans- 
fer Rules  (1903),  265,  the  registrar 
may  require  such  certificate  to  be 
produced  on  any  application  for 
registration  made  by  or  with  the 
consent  of  the  registered  pro- 
prietor of  the  land  or  of  a  charge 
or  incumbrance. 
(jr)  See  sect.  8  (3). 
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ceedings  required  to  enable  the  registrar  to  proceed 
without  it. 

The  above  provisions  are  most  important  terms  of  Whatevi- 
an  open  contract  for  the  sale  of  registered  land,  and  cimlL^    *  ^ 
must  of  course  be  considered  in  connexion  with  and  as  required, 
modifying  the  general  law  defining  the  relations  of 
vendor  and  purchaser  on  a  sale  of  land  (//).     The  lan- 
guage of  sect.  16  (1)  (i)   of  the  Land  Transfer  Act, 
1897,  is  not  clear :  but  as  it  is  enacted  that  the  pur- 
chaser  shall  not  irquire  any  evidence  of  title  except  the 
alternatives  specified,  it  appears  that  the  vendor  is  not  No  abstract 
bound  to  furnish  any  abstract  of  any  registered  docu-  ?'  reprist<»red 
ment  (such  as  an  instrument  of   transfer  or  charge) 
dealing  with  the  land  sold  (:;)  ;  and  it  seems  to  be  in 
the  option  of  the  purchaser  to  require,  as  proof  of  the 
title  to   registered    land,   either  the    evidence   to  be 
obtained  from   an    inspection  of   the  register,  or  the 
evidence  of    a  certified  copy  of    or  extract  from  the 
register.     In  order  to  avail  himself  of  the  former  alter- 
native he  must  obtain  the  authority  of  the  vendor  {a) ; 
and  this,  it  is  submitted,  the  vendor  is  bound  to  give. 
Having  obtained  such   authority,  the  purchaser  may 
either  search  the  register  himself  or  apply  for  an  official 
search  to  be  made,  and  the  issue  of  a  certificate  of  the 
result  (6).    If  the  purchaser  choose  to  require  a  certified 


(y)  Above,  pp.  27—29,  3t-42. 

(z)  It  has  been  suggested  that, 
on  a  sale  of  registered  land,  the 
abstract  wiU  consist  of  a  copy  of 
the  entries  in  the  register ;  1  Key 
&  Elph.  Prec.  Conv.  242,  8th  ed. 
But  it  is  questionable  whether  the 
vendor  is  bound  to  deliver  any- 
thing in  the  nature  of  an  abstract 
of  his  title  to  any  registered  land 
sold,  except  as  regards  estates, 
interests  or  rights  excluded  from 
the  efiPect  of  registration.  Where 
a  vendor* 8  title  does  not  consist 


of  a  series  of  instruments  of  dis- 
position, the  whole  ground  for 
requiring  an  abstract  appears  to 
be  taken  away ;  see  above,  p.  86. 
And  the  language  of  the  above 
mentioned  enactment  seems  to 
preclude  the  purchaser  from  re- 
quiring any  evidence  of  title  other 
than  that  specified  therein. 

(a)  Stat.  60  &  61  Vict.  c.  65, 
8.  22(7). 

[h)  Land  Transfer  Rule8(1903), 
284—293. 
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copy  of,  or  extract  from,  the  register,  and  the  vendor 
have  none  such  in  his  possession,  it  appears  that  the  pur- 
chaser must  bear  the  expense  of  procuring  the  same  (c). 
And  if  the  purchaser  obtain  the  vendor's  authority  to 
inspect  the  register,  office  copies  of  any  entry  in  the 
register  or  of  any  document  in  the  registry  shall  be 
issued,  upon  his  application  in  writing,  to  him  or  his 
solicitor  (fl?).  The  purchaser,  it  is  thought,  must  also 
bear  the  expense  of  any  statutory  declaration  which  he 
may  require  under  sect.  16  (1)  (ii)  of  the  Land  Transfer 
Act,  1897,  with  regard  to  matters  declared  by  sect.  18 
of  the  Act  of  1875  and  the  Act  of  1897  not  to  be 
incumbrances  (c).  Sect.  16  (1)  (ii)  of  the  Act  of 
1897  {e)  also  lacks  clearness  of  expression :  but  it  is 
submitted  that  the  existence  or  non-existence  of  the 
matters  declared  by  the  Acts  not  to  be  incumbrances  is 
the  only  fact  in  connexion  therewith  as  to  which  the 
purchaser  is  restricted  to  the  evidence  of  the  vendor's 
statutory  declaration  (/).  If  any  such  matters  exist, 
they  are  not  affected  by  the  statutory  provisions  as  to 
the  effect  of  first  registration  and  registered  transfers  {g). 
With  respect  to  such  matters,  therefore,  and  also  as  to  all 
other  estates  or  interests  excluded  from  the  effect  of  regis- 
tration— as,  for  instance,  those  expressly  saved  from  the 
operation  of  registration  with  a  qualified,  a  good  lease- 
hold, or  a  possessory  title  (//) — the  sale  of  registered 
land  appears  to  be  governed  by  the  general  law.  And 
if  a  man  sell  under  an  open  contract  any  registered 
land  which  is  subject  to  the  existence  of  any  estates  or 
interests  included  in  those  declared  not  to  be  incum- 
brances, and  necessary  to  be  conveyed  in  order  to  make 
a  good  title — as,  for  instance,  rights  to  mines  or  minerals 

{e)  Stat.  44  &  45  Vict.  c.  41,  (/)  It  should  be  observed  that 

8.  3  (6) ;  above,  ip.  28,  37,  95,  8ome  of  these  matters  may  be 

1057.  found    noted    in    the    reg^tcr ; 

((f)  Land  Transfer  Rules  (1903),  above,  p.  1060,  n.  (o). 

294.  iff)  Above,  p.  1068,  n.  (c), 

(<?)  Above,  p.  1059.  (h)  Above,  p.  1061,  n.  {q,  r). 
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created  previously  to  the  registration  of  the  land  or  the 
year  1898  {i) — he  must,  it  is  submitted,  deliver  an 
abstract  of  the  title  for  the  period  required  by  law  in 
the  ease  of  unregistered  land,  and  duly  verify  such 
abstract  by  producing  the  same  evidence  as  could  be 
required  on  the  sale  of  unregistered  land.  If  this  be 
not  done,  the  purchaser  may,  it  is  thought,  object  to  the 
title  and  repudiate  the  contract,  as  he  might  in  the  case 
of  unregistered  land  (k) ;  or  he  may  call  upon  the 
vendor  to  remove  the  objection  and  require  the  con- 
currence of  the  persons  entitled  to  the  outstanding 
estates  or  interests :  but  if  he  take  this  course,  he 
should  make  the  requisition  without  prejudice  to,  and 
reserving  his  right  to  repudiate  the  contract  (/). 

The  principal  thing,  then,  which  a  purchaser  of  regis-  The  register 
tered  land  has  to  ascertain  is  that  the  vendor  is  regis-  good  evic^nce 
tered  as  proprietor  of  the  land  sold  with  such  a  title,  ^  ^l^J^ 
either  absolute,  good  leasehold  (m),  qualified  or  posses-  land, 
sory,  as  he  claims  to  have  (n).     Of  this  fact,  the  register 
alone  is  good  evidence.     It  is  most  important  to  observe 
this.      Possession  of  a   land  certificate  showing    the 
vendor  to  be  registered  as  such  proprietor  is  not  suffi- 
cient;   for  the  vendor  may  have  created  a  statutory 
charge  on  the  land  without  handing  over  the  land  certi- 
ficate to  the  chargee,  and  the  chargee  may  have  subse- 
quently sold  the  land  under  his  power  of  sale,  and  the 
purchaser  from  him  may  have  been  registered  as  pro- 
prietor (o),  or  the  chargee  may  have  foreclosed  and 


(i)  Above,  p.  1060,  n.  (o)  ;  see 
Stat.  60  &  61  Vict.  c.  65,  First 
Schedule,  amending^  sects.  18 
(4,  5),  30—33,  and  35—38  of  the 
Land  Transfer  Act,  1875. 

{k)  See  above,  p.  133. 

h)  See  above,  pp.  134,  162. 

(f«)  See  above,  p.  1061,  n.  (g). 

(n)  The  vendor  maj  also  make 
a  good  title  as  the  registered  pro- 

W. — II. 


prietor    of  a   reg^tered  charge 

Siving  power  of  sale;  a  case 
ealt  wiUi  further  on. 
(o)  In  the  absence  of  stipulation 
to  the  contrary,  the  proprietor  of 
a  registered  charge  is  not  entitled 
to  have  custody  of  the  land  certi- 
ficate; and  where  a  transfer  of 
land  is  made  by  the  registered 
proprietor  of  a  charge  in  exercise 

2G 
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procured  himself  to  be  registered  as  proprietor  (/?).  It 
is  essentialy  therefore,  for  a  purchaser  of  registered  land 
to  ascertain  the  present  state  of  the  register,  either  bj 
actual  inspection  or  fresh  certified  copies  (q).  This  will 
show  him  whether  there  are  any  estates,  interests  or 
rights  (other  than  those  declared  not  to  be  incumbrances) 
which  will  not  be  either  conveyed  to  him  or  else  extin- 
guished bj  the  effect  of  the  registered  transfer  of  the 
land  from  the  vendor  to  himself  (r).  Such  estates, 
interests  or  rights  may  exist,  as  we  have  seen  («),  in 
the  form  of  (1)  registered  incumbrances  created  either 
before  or  after  registration,  and  (2)  things  exempted 
from  the  effect  of  registration  with  a  good  leasehold  (^), 
qualified  or  possessory  title;  besideswhichthereare(3)  the 
things  declared  by  the  Acts  not  to  be  incumbrances. 
All  such  estates,  interests  or  rights,  as  would  interfere 
with  the  acquisition  by  the  purchaser  of  the  estate  con- 
tracted for  must  be  got  in  or  cleared  away.  If  existing 
in  the  form  of  registered  incumbrances,  they  must  be 
discharged  (ti) ;  and  if  existing  in  the  shape  of  things 
declared  not  to  be  incimibrances  or  exempted  from  the 
effect  of  registration  with  a  good  leasehold,  qualified  or 
possessory  title,  the  title  thereto  must  be  proved,  and 
they  must  be  conveyed  or  released  in  the  same  manner 
as  if  the  land  were  not  registered. 

Diflobarge  of        Begistered  incumbrances  may  exist  in  the  form  either 

inOTinSnuiceB  ^'  incumbrances  prior  to  first  registration,  which  are 

only  entered  in  the  register  as  such  where  an  absolute 

title  is  registered  (^),  or  of  incumbrances  subsequent  to 


of  the  power  of  sale  oonf  erred  by 
the  oharge,  it  may  be  registered, 
and  a  new  land  certifioate  may 
be  issued  to  the  purchaser,  with- 
out production  of  the  former  hud 
certificate;  stat.  60  &  61  Yict. 
0.  65,  B.  8(4). 

( p)  See  Stat.  60  &  6 1  Vict.  c.  65, 
B.  8 ;  Land  Transfer  Bules  (1903), 
164. 


i! 


f^)  Above,  pp.  1063,  1064. 

[r)  See  above,  pp.  1068,  n.  (<?), 
1081,  n.  (y,  r). 

(s)  Above,  pp.  1069—1061. 

(t)  Above,  p.  1061,  n.  (q). 

{u)  SeeBtat.38&39yiot.c.  87, 
88.  19,  28  ;  Land  Transfer  Rules 
(1903),  17,  166,  216,  217. 

(x)  See  Land  Transfer  Rules 
(1903),  19—21,  46,  49,  175. 
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registration,  these  being  the  registered  charges  which  a 
registered  proprietor  is  empowered  by  the  Acts  to 
make  (y).  It  will  have  been  observed  that,  with  respect  InoumbranoeB 
to  registered  incumbrances  prior  to  first  registration  J^tration. 
with  an  absolate  title,  the  purchaser  may  require  evi- 
dence either  of  the  title  to  them  or  of  their  discharge  (s). 
It  is  thought  to  lie  in  the  purchaser's  option  which  kind 
of  evidence  he  will  call  for.  Registered  incumbrances 
prior  to  first  registration  with  an  absolute  title  may  be 
either  simply  noted  as  such  in  the  register,  without  any 
person  being  registered  as  the  proprietor  of  them,  or 
they  may  be  entered  as  registered  charges  belonging  to 
the  persons  entitled  to  them  (a).  In  either  case  the 
cessation  of  the  incxmibrance  may  be  notified  in  the 
register,  by  cancellation  of  the  original  entry  or  other- 
wise, on  proof  to  the  satisfaction  of  the  registrar  of  the 
discharge  of  the  incumbrance  (b).  Where  no  one  has 
been  registered  as  the  proprietor  of  the  incumbrance, 
the  proof  required,  in  case  there  has  been  no  dealing 
with  or  transmission  of  the  incumbrance,  is  either  the 
instrument  creating  the  incumbrance  with  a  receipt  or 
release  thereon,  signed  by  the  incumbrancer,  or  an 
instrument  of  discharge  in  the  form  provided  by  the 
rules :  but  if  there  has  been  any  dealing  with  or  trans- 
mission of  the  incumbrance,  the  title  to  expunge  the 
same  from  the  register  must  be  proved  as  in  cases  of 
examination  of  title  on  first  registration  (c).  Where 
any  person  has  been  registered  as  proprietor  of  the 
incumbrance,  the  cessation  thereof  may  be  notified  in 
the  register  on  production  of  an  instrument  of  discharge  lastannnent 
executed  by  the  registered  proprietor  thereof  {d)  and  of  ^  diachArge. 


(y)    See  stats.  38   &  39  Viot.  {b)  Stat.  38  &  39  Vict.  o.  87, 

0.  87,  88.  22—28  ;  60  &  61  Viot.  8.  19,  amended  by  60  &  61  Viot. 

o.  65,  B.  9  (2—6)';  Land  Transfer  c.  65,  First  Schedule. 

Bnles  (1903),  97  *q.,  158  tq.  {e)  Land  Transfer  Roles  (1903), 

(z)  AboTe,  p.  1061.  216 ;  see  rules  34—36,  166,  335, 

(a)  See  Land  Transfer  Rules  and  First  Schedule,  Form  48. 

(1903),  175—181.  {d)  Ibid.  r.  217.      It  appears 

26(2) 
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Where  the 
proprietor- 
ship of  the 
inoambranoe 
is  registered. 


Where  the 
proprietorship 
of  tne  in- 


the  certificate  of  incumbrance  (^).  It  does  not  appear, 
however,  that  notifying  in  the  register  the  cessation  of 
such  an  incumbrance  operates  as  a  reconveyance  of  the 
legal  estate,  where  the  incumbrance  was  created  hj  a 
mortgage  in  the  usual  form  made  when  the  land  was 
unregistered ;  though,  of  course,  after  satisfaction  of  the 
charge  the  legal  estate  would  be  held  in  trust  for  the 
registered  proprietor  of  the  land,  and  would  be  extin- 
guished by  the  effect  of  a  registered  transfer  for  value 
subsequently  made  by  him  (/).  A  purchaser  from  the 
registered  proprietor  of  the  land  would  therefore  get 
the  legal  estate  on  registration  of  the  transfer  to  him- 
self, provided  that  the  registered  incumbrances  were 
discharged  prior  to  or  on  completion.  Where  the 
persons  entitled  to  incumbrances  prior  to  first  registra- 
tion have  been  entered  in  the  register  as  the  proprietors 
thereof,  it  appears  unnecessary  for  the  purchaser  to 
investigate  their  title  {g).  The  oilly  essential  thing  is 
that  the  incumbrances  shall  be  discharged  and  cleared 
off  the  register ;  after  which  the  purchaser  (in  the  case 
of  freeholds)  will  get  the  entire  fee  simple  by  the  effect 
of  the  transfer  to  himself,  duly  completed  by  registra- 
tion, from  the  vendor  registered  with  an  absolute  title. 
All  that  the  purchaser  need  require  is  that  the  regis- 
tered proprietors  of  the  incumbrances  shall  execute  the 
necessary  instruments  of  discharge,  which  may  be  either 
contained  in  separate  docimients  or  included  in  the 
instrument  of  transfer  to  himself  (A),  and  shall  produce 
their  certificates  of  incumbrance.  But  where  incum- 
brances prior  to  first  registration  are  simply  noted  in 


that  an  ixistmmeiit  of  discharge 
need  not  be  executed  as  a  deed, 
but  must  be  signed  by  the  regis- 
tered proprietor  of  Uie  charge ; 
rr.  107, 166, 177.  Such  signature 
should  be  attested;  but  cf.  rr. 
107,  108  with  Form  4S  in  First 
Schedule. 

(e)  Ibid.  r.  181  ;  above,  p.  1062, 


n.  (u). 

(/)  Above,  p.  1058,  n.  («). 

Q)  Their  title  is  required  to  be 
proved  in  the  registry  bef  oro  they 
can  be  entered  as  proprietors  of 
the  incumbrances ;  Land  Transfer 
Rules  (1903),  175. 

(A)  Land  Transfer  BuleB(i903), 
166,  182. 
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tte  register,  without  any  registered  proprietor  thereof,  cnmbranco 
the  purchaser  must  require  the    title   thereto  to    be  regi8tered. 
abstracted  and  produced  in  the  same  manner  as  if  the 
incumbrances  were  not  noted  in  the  register;  for  he 
must  satisfy  himself  that  such  evidence  can  be  produced 
of  the  title  to  the  incumbrances  and  of  their  discharge 
as  shall  be  sufficient  to  procure  their  removal  from  the 
register  (<).     With  respect  to  registered  charges  created  RegiaterG*! 
subsequently  to  the  registration  of  the  land,  the  principal  ^^f^  ^^' 
thing  to  be  required  is  that  they  shall  be  discharged  registration, 
and  cleared  off  the  register.     The  cessation  of  such 
charges  may  be  notified  on  the  register,  by  cancellation 
of  the  original  entry  or  otherwise,  either  on  the  requisi- 
tion of  the  registered  proprietor  of  the  charge  or  on 
due  proof  of  the  satisfaction  thereof ;  and  thereupon 
the  charge  shall  be  deemed  to  have  ceased  {k).     The 
proof  usually  required  is  the  production  of  an  instru- 
ment of  discharge  signed  by  the  registered  proprietor  of 
the  charge  (/) :  but  the  registrar  may  accept  such  other 
proof  as  he  shall  deem  sufficient  (m).     In  any  case  the 
certificate  of  charge  must  also  be  produced  (n).     When- 
ever registered  land  is  subject  to  any  registered  incum- 
brances or  charges,  the  purchaser  must  of  course  not 
pay  the  purchase  money  to  the  vendor,  until  the  incum- 
brancers have  been  first  fully  satisfied  thereout,  except 
with  their  consent  (o).     Where,  as  usually  happens,  the 
incumbrances  are  to  be  discharged  out  of  the  purchase 
money,   the   necessary   instruments   of  discharge  will 
generally  be  included  in  the  instrument  of  transfer  to 
the  purchaser  (p).     Where  the  registered  proprietor  of 
a  registered  incumbrance  or  charge  is  willing  to  concur 
in  a  transfer  on  a  sale  by  the  registered  proprietor  of 


(0  Above,  p.  1067.  (m)  LandTransfer Rales  (1903), 

ik)  Stat.  38  &  89  Vict.  o.  87,  166. 
8.  28,  amended  by  60  &  61  Vict.  (n)  Above,  p.  106*2,  n.  (u). 

c.  65,  First  Schedule.  lo)  Above,  pp.  648,  651. 

(I)  See  note  (<Q,  above.  {p)  Above,  p.  1068. 
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part  of  the  land  oharged,  without  reoeivisg  any  part  of 
the  purchase  money  (q),  he  must  execute  an  instrument 
of  discharge  (r)  to  exonerate  the  land  sold  from  the 
charge ;  and  his  certificate  of  incumbrance  or  charge 
must  be  produced  («).  In  such  cases  the  transfer  and 
the  discharge  wiU,  as  a  rule,  be  included  in  one 
instrument. 


Notices, 
oautions, 
inhibitioni, 
restriotions. 


Besides  getting  in  aU  outstanding  estates,  interests  or 
rights,  which  would  not  be  conveyed  or  extinguished  by 
a  registered  transfer,  a  purchaser  of  registered  land 
must  see  that  the  vendor's  title  is  not  impeached  or 
affected  by  any  registered  notices,  cautions,  inhibitions 
or  restrictions.  An  inspection  of  the  register  will  show 
whether  any  notices,  cautions,  inhibitions  or  restric- 
tions {t)  have  been  entered  with  respect  to  the  land 
sold ;  and  if  there  should  be  any  such,  the  purchaser 
should  require  the  vendor,  in  the  case  of  cautions  or 
inhibitions,  to  procure  their  removal  from  the  regis- 
ter {u)y  and  in  the  case  of  restrictions,  either  to  procure 
their  removal  from  the  register  or  to  procure  the  con- 
ditions imposed  thereby  to  be  complied  with,  as  the 
circumstances  of  the  case  may  require.  In  the  case  of 
notices,  which  are  either  of  leases  or  agreements  for 
leases,  where  the  term  granted  is  for  or  determinable  on 
life,  or  exceeds  twenty-one  years,  or  where  the  occupa- 
tion is  not  in  accordance  with  the  lease  or  agreement, 
or  of  estates  in  dower  or  by  the  curtesy,  or  of  liens  by 
deposit  of  the  land  certificate,  what  appears  on  a  sale  by 
open  contract  of  land  in  possession  is  that  the  vendor 


(q)  Abovei  p.  560.  It  seems 
that  in  this  case  the  purchaser 
may  disregard  any  notice,  which 
he  may  receive  off  the  register, 
that  the  registered  proprietor  of 
the  incnmbranoe  or  charge  is  a 
trustee ;  below,  pp.  1081  sq. 
AboTe,  p.  1067,  &  n.  {dj, 
Aboye,  p.  1062,  n.  (m). 


iS 


(0  See  stat.  38  &  39  Vict.  o.  87, 
ss.  53 — 59  ;  Land  Transfer  Rules 
(1903),  223—242. 

(m)  The  purchaser  should  not, 
it  is  thought,  make  any  inquiry 
as  to  the  interest  of  any  person 
entitled  to  the  benefit  of  a  oantion 
or  an  inhibition ;  he  should  simply 
require  the  same  to  be  remoyed. 
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oannot  make  a  good  title  without  the  conourrenoe  of 
Bome  other  person ;  and  the  purchaser  should  take  the 
same  course  as  he  would  adopt  if  similar  facts  were 
disclosed  on  the  investigation  of  title  to  unregistered 
land.  If  the  interest  of  the  other  person  be  such  that 
the  vendor  is  entitled,  either  absolutely  or  on  the  terms 
of  paying  him  off,  to  direct  him  to  concur  in  the  con- 
veyance to  the  purchaser,  the  purchaser  should  require 
the  vendor  to  obtain  such  concurrence.  If  the  vendor 
should  have  no  such  right  to  direct  the  other  person  to 
convey,  the  purchaser  would  be  entitled  to  object  to  the 
title ;  but  he  might,  instead  of  repudiating  the  contract, 
require  the  vendor  to  procure  the  other  person's  concur- 
rence in  the  sale  (x). 

The  purchaser  of  registered  land  must  not  only  obtain  Production  of 
the  evidence  to  be  afforded  by  inspection  or  certified  certificate, 
copies  of  the  register,  but  must  also  require  the  land 
certificate  to  be  produced  for  the  purpose  of  completing 
the  transfer  of  the  land  sold  to  himself,  for  without  this 
his  own  registration  as  proprietor  of  the  land  cannot  be 
effected  (y).      Thus,  although  possession  of   the  land 
certificate  is  no  guarantee  that  the  vendor  is  registered 
as  proprietor  of  the  land  (2),  its  absence  cannot  be  dijs- 
regarded.     The  vendor  may  have  created  a  lien  on  the  Charge  ij 
land  sold  by  depositing  the  land  certificate  as  security  thriand 
for  an  advance  {a) ;  and  notice  of  such  a  transaction  certificate, 
need  not,  although  it  may  (i),  appear  on  the  register. 
If  the  vendor  should  have  so  charged  the  land,  the 
essential  thing  for   the  purchaser  to  secure  is  that 
the  land  certificate  shall  nevertheless  be  produced  as 
above  required,  and  the  registered  notice  (if  any)  of 
the  deposit  withdrawn  (c).    If  the  ohargee  require  the 

{x)  See  above,  pp.   130—135,  b.  8  (4). 

152.  (b)  See  Land  Transfer  Rales 

{y)  Aboye,  p.  1062,  &  n.  (u),  (1903),  243—251 ;  above,  p.  1070. 

Tz)  Above,  p.  1065.  {e)   See  Land  Transfer  Bules 

(a)  See  etat.  60  &  61  Vict.  c.  65,  (1903),  250 ;  above,  p.  1070. 
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whole  or  any  part  of  the  purchase  money  to  be  paid  to 
him  as  the  condition  of  allowing  this,  the  condition  must 
of  course  be  complied  with :  but  if  not,  it  appears  that, 
provided  the  land  certificate  be  produced  and  the  regis- 
tered notice  withdrawn  as  aforesaid,  the  purchaser  need  not 
have  regard  to  any  notice  (outside  the  register)  which 
he  may  receive  of  the  charge  (d).  And  if  a  chorgee  by 
deposit  of  the  land  certificate  should  allow  the  same  to 
be  produced  and  given  up  for  the  purpose  of  completing 
a  registered  transfer  from  the  registered  proprietor  of 
the  land,  without  insisting  on  being  first  paid  ofi,  it 
appears  that  he  would  bo  estopped  from  asserting  any 
claim  that  he  would  otherwise  have  had  to  receive  pay- 
ment of  the  purchase  money  to  such  an  extent  as  would 
be  necessary  to  satisfy  his  charge  (e). 


UniBgistered 
estates  and 
interests  in 
reg^tered 
land. 


Besides  the  estates  and  interests  in  registered  land 
which  will  not  be  extinguished  by  a  registered  transfer, 
but  of  which  the  existence  will  be  disclosed  by  the 
register,  or  should  be  disclosed  by  the  vendor's  declara- 
tion as  to  things  declared  not  to  be  incumbrances  (/), 
it  is  important  to  observe  that  registered  land  may  be 
subject  to  all  kinds  of  estates  and  interests,  legal  as  well 
as  equitable,  which  have  been  created  by  unregistered 
assurances  or  acts,  and  of  which  the  existence  will  not 
be  disclosed  by  the  register.  This  is  owing  to  the  fact 
that  under  the  Land  Transfer  Act,  1876  (^),  subject  to 
the  maintenance  of  the  estate  and  right  of  the  registered 
proprietor^  any  person,  whether  the  registered  proprietor 


(^  See  below,  pp.  1081  sq. 

(«)  The  case  is  parallel  to  that 
of  an  equitable  mortgagee  by  de- 
posit of  title  deeds  aUowing  the 
deeds  to  be  handed  over  to  a  pur- 
chaser or  subsequent  mortgagee 
from  the  mortgagor;  see  Ferry 
Merrick  v.  Attwood,  2  De  G.  &  J. 
21 ;  Brigga  v.  Jones,  L.  B.  10  Eq. 
92  >  Bmckleiby  t.  Temperance^  ^. 


Bdg,  Soey.y  1895,  A.  0.  173  ; 
Rimmer  v.  JFebster,  1902,  2  Ch. 
163. 

(/)  Above,  pp.  1069,  1064. 

(y)  Stat.  88  &  39  Vict.  o.  87, 
B.  49 ;  see  Capital  ^  Counties  Bank , 
Ld.  Y.  Rhodesy  1903,  1  Ch.  631  : 
Wms.  Real  Prop.  628,  648,  19th 
ed. 


OF  THE  SALE  OF  EEGISTERED  LAND.  1073 

or  not  of  any  registered  land,  having  a  sufficient  estate 

or  interest   in  such  land,  may  create  estates,  rights, 

interests  and  equities  in  the  same  manner  as  he  might 

do  if  the   land  were   not  registered.      Such   estates, 

interests,  rights  or  equities,  may  or  may  not  be  guarded 

by  a  notice,  caution,  inhibition  or  restriction  (h)  placed 

on  the  register  by  the  person  entitled  thereto.     Now  it  Porcbaser  not 

appears  that,  in  the  absence  of  special  stipulation,  a  abstract  of  ^'^ 

purchaser  of  registered  land  has  no  right  to  require  an  documents 

abstract  or  production  of  any  instrument,  by  which  the  ^^^ered 

reeifltered  proprietor  of  land  has  created  any  estates  or  ®8^*®f » 

o  *     *  ,         ,  "^  except  as  to 

interests  of  this  kind  (i),  except  only  of  documents  matters 
creating  interests  which  are  by  the  Acts  declared  not  to  ^^^  ^  ^^ 
be  inoimibrances  (A).  The  sole  protection  of  the  pur-  incumbrances, 
chaser  against  estates  or  interests  so  created,  whether 
legal  or  equitable,  lies,  therefore,  in  the  effect  given  by 
the  statute  to  a  registered  transfer  of  the  land  made  for 
valuable  consideration  by  the  registered  proprietor 
thereof  (/),  coupled  with  the  enactment  that  neither  the 
registrar  nor  any  person  dealiDg  with  registered  land  or 
a  charge  shall  be  affected  with  notice  of  a  trust,  express, 
implied  or  constructive  (w).  Now  such  a  transfer, 
when  registered,  of  freehold  land,  confers  on  the  trans- 
feree an  estate  in  fee  simple  in  the  land  free  from  all 
estates  and  interests  ic/iatsoevery  except  (1)  registered 
incumbrances,  (2)  interests  by  the  Acts  declared  not  to 
be  incumbrances  (rt),  and  (3)  where  the  transferor  was 
registered  with  a  qualified  or  a  possessory  title  only, 
such  rights  or  interests  as  are  not  affected  by  such 
registration  respectively;  and  similar  registered  transfers 
of  leasehold  land  have  a  like  effect  (o).  It  appears, 
therefore,  that  if  the  registered  proprietor  of  registered 


1 


h)  Above,  p.  1070.  (m)  Stat.  60  &  61  Vict.  c.  65, 

i)  Above,  pp.  1059  »q.  First  Schedule,   amending  sect. 

(k)  Above,  pp.  1059, 1U64, 1066.  83  (1)  of  the  Land  Transfer  Act, 

(/)  Stat.  38  &  39  Vict.  c.  87,  1875. 

ss.  30—32,  35  ;   Land  Transfer  (n)  Above,  p.  1059,  n.  (o). 

Rules  (1903),  140—142.  (o)  Above,  p.  1061,  nn.  (j?,  y,  r). 
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ExtiDg^niah- 
ment  of  un- 
registered 
estates  hj  a 
registered 
transfer  for 
value. 


At  what  time 
is  a  purchaser 
of  registered 
land  bound  to 
pay  the  price 
under  an  open 
contract  P 

Time  for 
completion. 


land  make  any  unregistered  disposition  either  of  the 
legal  or  of  the  equitable  estate  therein,  all  estates  or 
interests  created  by  such  disposition  (except  those 
declared  not  to  be  incumbrances)  will  be  extinguished 
if  he  subsequently  execute  a  transfer  thereof  for  valuable 
consideration,  and  the  same  be  duly  registered.  It 
follows  that  the  assurance  to  be  made  by  a  vendor  to  a 
purchaser  of  registered  land  is  not  really  a  conveyance 
of  the  vendor's  own  estate,  but  is  essentially  the  execu- 
tion of  a  statutoiy  power  (je>),  resembling  that  conferred 
by  the  Settled  Land  Act,  1882  (^),  and  enabling  the 
vendor  to  transfer  an  estate  whioh  is  not  or  may  not  te 
his  own  (r).  It  should,  however,  be  noted  that  a  transfer 
for  valuable  consideration  does  not  have  this  e£Fect  until 
it  has  been  completed  by  registration  of  the  transferee 
as  proprietor  of  the  land.  Prior  to  that  time,  the  trans- 
feror is  to  be  deemed  to  remain  the  proprietor  of  the 
land  («).  This  brings  us  to  one  of  the  most  troublesome 
questions  raised  by  the  Acts  :  At  what  time  and  against 
what  conveyance  is  a  purchaser  of  registered  land  under 
an  open  contract  bound  to  pay  his  purchase  money  P 

The  time  for  completion  is  of  course  when  the  vendor 
has  shown  such  a  title  as  the  purchaser  is  bound  to 
accept  (t).  When  this  time  has  arrived,  the  parties  are 
bound  to  perform  their  respective  duties  of  conveyance 
and  payment  {u).  But  as  a  purchaser  of  registered 
land  depends  so  entirely  for  his  protection  on  the  effect 
of  the  statutory  power  of  transfer  given  to  the  registered 


(p)  Capital  ^  Counties  Bank., 
Ld,  V.  Rhodes,  1903,  1  Ch.  631, 
655. 

(q)  Above,  p.  313. 

(r)  See  Wms.  Beal  Prop.  118, 
393,  626,  628,  19th  ed.  The 
transferee  appears  not  to  succeed 
to  the  estate  or  ownership  of  the 
transferor,  but  to  have  an  entirely 
new  title  conferred  upon  him  by 


an  exercise  of  sovereigpn  autho- 
rity ;  compare  the  case  of  the 
purchase  of  a  ship  sold  in  Admi- 
ralty proceedings  in  rem ;  Wms. 
Pers.  Prop.  46, 15th  ed. 

(<)  See  Stat.  38  &  39  Vict.  c.  87, 
88.  29,  30. 

{t)  Aboye,  pp.  22,  506  sq. 

(u)  AboYe,  p.  609. 
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proprietor,  it  seems  obvious  that  he  cannot  safely  pay 
his  purchase  money  until  that  power  is  completely 
executed ;  and  by  the  general  law  of  sale  of  land  he  is 
not  bound  to  part  with  the  price,  except  against  com- 
plete conveyance  to  himself  of  the  whole  estate  pur- 
chased {x).  This  takes  place,  as  we  have  seen,  when 
the  transfer  is  completed  by  his  registration  as  pro- 
prietor of  the  land :  but  owing  to  the  course  of  pro- 
cedure laid  down  in  the  Land  Transfer  Rules,  190*),  it 
is  impossible  for  payment  of  the  price  and  completion 
of  the  registration  to  be  exactly  simultaneous.  The 
one  must  either  precede  or  follow  the  other.  In  this 
respect  the  most  important  rules  are  the  following : — 

(Rule  HI.)    Where  instruments  or  applications  are  delivered  at  the  Relation  back 
registry  with  the  proper  Inland  Revenue  and  Land  Registry  fee  of  registration 
stamps  affixed  thereto  or  impressed  thereon  (y) ,  accompanied  when  to  the  time  of 
necessary  by  the  land  certificate  or  certificate  of  charge  (2),  they  shall  ^^  ai^lica- 
be  examined  by  an  officer  of  the  registry,  and  if  certified  by  him  as  tion  tnerefor. 
capable  of  reg^tration,  they  shall  be  entered  in  a  book  (a)  in  the  order 
in  which  they  are  deUyered.    The  registration  shall  then  be  com- 
pleted 09  1^  ike  day  on  whieh^  and,  in  the  absence  of  direction  or 
inference  to  the  contrary  in  or  from  the  instruments  or  applications 
themselves,  of  the  priority  in  which  the  inetrumentt  or  applieatums  were 
delivered. 

(Rule  118.)    On  the  delivery  for  registration  of  an  instrument  or  Notice  of 
application,  notice  of  the  fact  shall  be  sent  to  the  person  by  whom  it  application 
purports  to  be  executed,  and,  where  the  instrument  purports  to  be  a  ^^  '?^^h«*" 
conveyance  or  transfer  in  exeroiBe  of  a  power  of  sale  contained  either  ^^^^  ^  ^p. 
in  a  mortgage  prior  to  the  registration  of  the  land  or  in  a  registered  tain  persons, 
charge,  notice  of  the  fact  shall  also  be  sent  to  the  proprietor  of  the 
land  and  to  the  proprietors  of  all  subsequent  charges. 

The  notice  shall  state  that  the  person  to  whom  it  is  addressed  will 
have  three  dear  days  from  the  posting  of  the  notice  within  which  to 
lodge  objections.  In  the  absence  of  any  objection  the  reg^istration 
may  be  completed  at  the  expiration  of  the  limited  period. 

(Rule  117.)    The  registered  proprietor  of  land  or  of  a  charge  or  his  Priority 
solicitor,  or  with  his  consent  in  writing  any  other  person  or  his  notice. 

{x)  Above,  pp.  373,  609,  645,  (1903),  123—125. 

646,  648,  («)  See  above,  p.  1062,  n.  («). 

(y)  See  stat.  38  &  39  Vict.  c.  87,  (a)  This  is  called  the  Applica- 

s.  83  (7) ;  Land  Transfer  Rules  tion  Book. 
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solicitor,  may  lodge  at  the  registry  a  notice  (to  be  called  a  priority 
notice)  in  Form  19  in  the  First  Schedule  hereto  reserring  priority  for 
a  specified  instrument  or  for  a  specified  application  intended  to  be 
subsequently  made.  The  notice  shall  be  accompanied  by  the  laud 
certificate  or  certificate  of  charge  and  shall  be  entered  on  the  register 
and  the  certificate  shall  be  endorsed  accordingly.  If  within  fourteen 
days  from  the  lodging  of  the  notice  or  such  further  time  as  the 
registrar  shall  think  fit,  the  specified  instrument  or  application  is 
delivered  for  registration,  it  shall  be  registered  tcith  priority  to  any 
other  ifutrument  or  application  affecting  the  tame  land  or  charge  which 
may  have  been  delivered  in  the  meantime.  On  the  expiration  of  the 
period  fixed,  as  aforesaid,  for  the  operation  of  the  notice,  it  may  be 
cancelled. 
Provisional  (Rule   157.)     (1)  Upon  the  joint  application  in  writing  of   the 

registration,  reg^tered  proprietor  and  of  an  intended  purchaser  of  part  of  the 
land  comprised  in  a  title,  accompanied  by  an  iustrument  of  transfer 
(executed  as  or  as  in  the  nature  of  an  escrow  by  all  necessary  parties), 
the  intended  transferee  may  be  provisionally  reg^tered  as  proprietor ; 
and  in  such  case  a  land  certificate  may  be  issued  to  the  transferor 
showing  the  intended  transferee  as  registered  proprietor  of  the  land 
mentioned  in  the  instrument  of  transfer ;  but  nevertheless  during  a 
period  to  be  specified  in  the  application  (but  not  exceeding  twenty-one 
days  from  the  date  thereof)  such  registration  shall,  subject  as  herein- 
after provided,  be  deemed  to  be  provisional  only,  and  liable  to  cancel- 
lalion  under  this  rule ;  and  unless  completed  as  hereinafter  provided 
such  registration  shall  not  be  deemed  to  be  registration  within  the 
meaning  of  sections  29  and  34  of  the  Act  of  1875. 

(2)  At  any  time  before  the  registration  has  been  completed,  the 
provisional  registration  may  be  cancelled  and  the  instrument  of 
transfer  returned  to  the  transferor  upon  (i)  the  delivery  of  the  land 
certificate  to  the  registrar  to  be  cancelled,  and  (ii)  the  production  of  a 
statutory  declaration  by  the  transferor  to  the  effect  that  any  con- 
sideration expressed  to  be  paid  or  given  for  the  transfer  has  not  been 
paid  or  given,  and  (iii)  the  service  of  such  notices  as  the  registrar 
shaU  think  fit. 

(3)  If  such  reg^tration  shall  not  have  been  cancelled  then  on  the 
expiration  of  the  period  specified  in  the  application  (or  sooner  on  the 
production  of  the  land  certificate  accompanied  by  the  written  appli- 
cation of  the  transferee  or  any  person  claiming  under  him  for  the 
registration  to  be  immediately  completed)  the  registration  shall  be 
completed  and  take  effect  at  of  the  day  on  which  and  of  the  priority  in 
which  the  application  for  provitional  registration  wat  delivered  to  the 
regittry,  and  the  instrument  of  transfer  shall  be  deemed  to  hare  taken 
effect  accordingly. 

(4)  Pen  drag  the  completion  of  the  registration  the  registrar  shall 
make  such  provisional  entries  in  the  books  kept  in  the  registiy  as  he 
shall  deem  necessary. 
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Now  it  is  thought  that,  under  an  open  contract  for  Vendor  not 
the  sale  of  registered  land,  the  vendor  can  have  no  right  demand  pay- 
to  require  the  purchaser  to  pay  the  price  at  the  office  of  ™®^*  against 

*■  ,  ,  .  .  the  execution 

the  vendor's  solicitors  on  receipt  of  an  instrument  of  ofaregUtered 
transfer  executed  hy  the  vendor  (J).  Such  an  instru-  *^^"^''- 
ment,  unless  it  contain  words  sufficiently  evidencing  an 
intention  to  grant  the  estate,  as  well  as  to  execute  the 
statutory  power,  vests  no  estate  at  all  in  the  purchaser 
prior  to  his  registration  as  proprietor  of  the  land  (c). 
And  if  between  the  time  of  payment  of  the  purchase 
money  and  that  of  the  delivery  of  his  transfer  for  regis- 
tration, application  were  made  at  the  registry  for  the 
registration  of  some  other  disposition  by  the  vendor, 
capable  of  registration,  or  of  an  inhibition  or  a  restric- 
tion, it  appears  that  the  transfer  to  the  purchaser  would 
be  postponed  to  the  result  of  those  prior  applications. 
And  this  would  equally  be  the  case,  although  the 
transfer  had  contained  a  conveyance  of  the  vendor's 
legal  estate  to  the  purchaser.  It  is  thought  that  the 
vendor  cannot  require  the  purchaser  to  run  these  risks, 
however  improbable  it  may  be  that  he  will  incur  any 
actual  harm  in  the  short  interval  between  payment  and 
registration.     There  appear,  however,  to  be  four  ways 


(b)  It  is  submitted  that  the  esse 
is  not  parallel  to  that  of  the  con- 
veyance of  land  in  a  register 
county ;  see  above,  pp.  373,  n.  (x), 
645,  646. 

{e)  It  is  submitted  that  the 
execution  of  an  instrument  of 
transfer  is  a  mere  step  in  the 
execution  of  the  statutory  power ; 
and  that,  applying  the  ordinary 
rules  with  regard  to  the  construc- 
tion of  instruments,  which  may 
operate  either  as  an  execution  of 
a  power  or  as  a  grant  of  an  estate 
(see  above,  p.  471,  n.  (a)),  an  in- 
strument of  transfer  in  Form 
No.  20  in  the  First  Schedule  to 
the  Land  Transfer  Rules,  1903, 
merely  exhibits  an  intention  to 
execute  the  statutory  power,  and 


does  not  show  any  intention  of 
granting  the  transferor's  estate  ; 
unless  words  indicative  of  an  in- 
tention to  grant  the  estate  be 
added  thereto.  The  fact  that  the 
form  in  question  contains  no 
words  of  inheritance  is  thought 
to  confirm  this  view.  If  words 
of  inheritance  alone  should  be 
added  to  the  form,  the  question 
would  be  raised  whether  this 
showed  an  intention  to  arrant  the 
estate  :  but  these  words  would 
hardly  be  conclusive.  Where  it 
is  desired  to  include  a  conveyance 
of  the  transferor's  estate  in  a 
registered  transfer,  express  words 
of  grant  should  be  added,  as  weU 
as  the  appropriate  words  of  in- 
heritance. 
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Completion 
at  tho  Office 
of  Land 
Registry. 


Priority 
notice. 


Froviflional 
registration. 


in  which  the  risk  of  adverse  entries  in  the  register, 
made  subsequently  to  payment,  may  be  avoided. 

First,  the  purchase  may  be  completed  at  the  Office  of 
Land  Begistry,  the  purchaser  ascertaining  there  that  no 
entries  or  applications  adverse  to  his  interest  have  been 
made  up  to  the  last  moment,  and  paying  his  purchase 
money  when  the  draft  entries  to  be  made  in  the 
register  have  been  approved  by  the  proper  officer  and 
the  necessary  documents  are  handed  over  to  the  clerk 
in  charge  of  the  Application  'Bo6k{d),  If  this  be 
done,  it  appears  that  his  registration  as  proprietor, 
when  completed,  will  relate  back  to  the  time  of  hand- 
ing over  the  documents,  that  is,  the  time  of  pay- 
ment (e).  Secondly,  the  vendor  may  obtain  a  priority 
notice  in  favour  of  the  transfer  to  the  purchaser;  in 
which  case  it  appears  that  the  purchaser  may  safely 
pay  his  purchase  money,  away  from  the  Land  Registry, 
against  delivery  to  him  of  an  instrument  of  transfer 
duly  executed  by  the  vendor  and  all  other  necessary 
parties,  if  any,  and  of  the  land  certificate  endorsed  with 
the  priority  notice,  provided  that  fourteen  days  from 
the  lodging  of  the  notice  have  not  expired.  In  such 
case  it  appears  that  the  registration,  when  completed, 
will  relate  back  to  the  time  of  lodging  the  notice  (/). 
Thirdly,  where  the  land  sold  vrospart  only  of  that  com- 
prised in  the  vendor's  title,  the  vendor  and  purchaser 
together  may  obtain  provisional  registration  of  the  pur- 
chaser as  proprietor  of  the  land ;  when  the  purchaser 
may,  it  seems,  safely  pay  the  price  on  deUvery  to  him 
of  the  land  certificate  made  out  in  his  name,  provided 
that  twenty-one  days  from  the  date  thereof  have  not 
expired.  If  he  obtain  this,  he  can  procure  his  own 
registration  to  be  immediately  completed,  when  it  will 


(i)  See  Brickdale  &  Sheldon's 
Laiid  Transfer  Acts,  402, 2nd  ed. 


(e)  Above,  p.  1075. 
(/)  See  above,  p.  1076. 
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relate  back  to  the  time  of  the  application  for  provi-  Complete 
sional  registration  (g).    Fourthly,  the  transfer  may  be  before 
registered  (not  proyisionally)  and  the  purchase  money  payment, 
not  paid  over  to  the  vendor  until  the  land  certificate 
made  out  in  the  purchaser's  name  has  been  issued. 

Now  the  last  of  these  methods  of  completion  is  ABtore- 
obviously  that  most  favourable  to  the  purchaser ;  for  he  piete  regis- 
would  not  port  with  his  purchase  money  until  after  the  t™tio^^^o'© 
legal  estate  had  been  vested  in  him  by  the  complete 
execution  of  the  statutory  power,  and  it  had  been  ascer- 
tained that  no  objection  to  the  registration  of  his  transfer 
could  be  lodged  by  any  person  to  whom  notice  of  his 
application  is  required  to  be  sent  {h).  But  such  regis- 
tration would  irrevocably  vest  the  purchased  estate  in 
the  buyer  before  the  land  certificate  in  his  name  was 
issued  (A) ;  and  it  appears  that,  in  the  ordinary  course  of 
procedure,  the  land  certificate  would  be  issued  to  the 
purchaser.  It  is  thought  that  he  has  no  right  to  require 
this  to  be  done  before  payment  (k).  It  seems,  therefore, 
that  this  method  of  completion  cannot  be  that  contem- 
plated by  an  open  contract  (/).  Nor  can  it  be  implied 
in  such  a  contract  that  the  purchaser  shall,  on  the  execu- 
tion or  on  delivery  for  registration  of  the  instrument  of 
transfer,  deposit  the  purchase  money  with  a  stakeholder, 
to  be  paid  over  to  the  vendor  on  the  issue  to  the  pur- 
chaser of  the  land  certificate  made  out  in  his  name  (m). 


($r]  Above,  p.  1076. 

(A)  See  above,  p.  1075. 

(k)  Above,  pp.  509,  510. 

(/}  It  IB  thought  that  the  piir- 
ohaser  has  no  right  to  claim  to 
complete  in  this  manner,  merely 
because  of  the  notices  required  to 
be  sent  out  of  his  application  for 
registration  and  of  uie  time  given 
for  lodging  objections  thereunder ; 
above,  p.  1075.  As  to  notice  to 
the  traiuferor,  that  appears  to  be 
simply  a  precaution  against  for- 


gery ;  and  the  risk  of  forgery  is 
run  on  the  completion  of  every 
sale  of  land.  As  to  the  notices, 
on  the  purchase  from  a  mortgagee 
or  chargee,  to  the  persons  entided 
to  redeem,  the  purchaser  must  of 
course  ascertain  that  all  these 
persons  will  be  bound  bv  the  sale 
before  he  accepts  the  title ;  and 
having  accepted  it,  he  appears  to 
be  bound  to  complete,  notwith- 
standing these  notices. 

(m)    See  above,  pp.   22,  609. 
This  oonzse  may  be  adopted  by 
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We  are  therefore  driven  to  conclude  that  one  of  the 
first  three  methods  of  completion  ahove  mentioned  mnst 
he  that  to  which  the  parties  are  hound  under  an  open 
contract:  hut  in  the  absence  of  any  expression  of 
judicial  opinion  on  the  matter,  it  is  impossible  to  say 
which.  It  is  suggested,  however,  that  the  vendor  may 
be  entitled  to  object  to  the  first  of  them  on  the  ground 
that  he  cannot  be  required,  against  his  will,  to  complete 
at  the  Land  Registry  (n)  ;  and  the  purchaser  on  the 
ground  that  a  priority  notice  or  provisional  registration 
secures  to  him  the  assurance  that  notice  of  the  applica- 
tion therefor  has  been  sent  out  to  the  persons  specified 
in  the  Bules,  and  no  objection  has  been  lodged  in  con- 
sequence. If  so,  it  is  thought  that,  where  provisional 
registration  is  possible,  the  vendor  would  have  to  give 
to  the  purchaser  the  choice  of  the  other  two  alterna- 
tives. It  can  make  no  difference  to  the  vendor 
which  method  of  completion  is  adopted ;  in  any  case 
the  whole  expense  of  the  purchaser's  registration  appears 
to  form  an  item  of  the  expense  of  the  conveyance  to  the 
purchajser  and  so  to  fall  upon  the  purchaser  himself  (o). 


express    stipulation    where    the 

furchase  is  by  prirate  contract, 
t  is  that  which  affords  the 
g^reateet  security  to  the  purchaser, 
particularly  where  he  is  buying 
from  a  chargee  under  an  exercise 
of  the  chargee' 8  power  of  sale ; 
as  the  purchase  money  is  not 
handed  over  to  the  vendor  imtil 
it  has  been  finally  ascertained 
that  no  person  to  whom  notice  is 
required  to  be  sent  can  raise  any 
objection  to  the  purchaser's  regis- 
tration as  proprietor  of  the  land 
sold. 

(n)  It  does  not  appear  to  have 
been  precisely  decided  what  is  the 
proper  place  for  completion  of  an 
open  contract  for  sale  of  land. 
The  purchaser  is,  however,  bound 
to  toider  the  conveyance  for  the 
vendor's  execution,  together  vnth 
the  price  ;   above,  pp.  29,  609. 


He  must  therefore  go  to  the 
vendor,  who  is  not  bound  to  come 
to  him  ;  f>ee  Litt.  s.  340  ;  Co. 
liitt.  210  a,  b.  It  is  thought 
that  the  vendor  may  well  appoint 
his  own  residence,  or  his  soli- 
citor's office,  or  on  or  near  the 
land  sold,  or  a  convenient  place 
in  London,  as  the  place  for  com- 
pletion ;  see  above,  p.  101 :  but 
it  would  be  a  breach  of  duty  for 
the  vendor  to  be  out  of  the 
country  at  the  proper  time  for 
completion  ;  Re  Young  ^  Marst&n*8 
contract f  31  Gh.  D.  174  (above, 
p.  67,  n.  0')). 

(o)  See  above,  pp.  646,  646. 
Of  course,  the  vendor  must  bear 
the  expense  of  the  execution  by 
himself  and  all  other  necessary 
parties  of  the  instrument  of 
transfer  or  of  otherwise  clearing 
the  register  of  incumbrances,  or 
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Where  proyisional  registration  cannot  be  adopted, 
because  the  vendor  is  selling  the  whole  of  the  land 
comprised  in  his  title,  it  is  thought  that  the  vendor 
would  be  well  advised  to  offer  and  the  purchaser  to 
accept  completion  by  means  of  a  priority  notice.  But  of 
course,  where  a  formal  contract  is  made  or  where  regis- 
tered land  is  sold  by  auction,  the  place  and  manner 
of  completion  should  be  the  subject  of  express  stipu- 
lation (p). 


The  next  point  to  be  considered  is  whether  a  pur-  ^"  *^®  P™^"  , 
chaser  of  registered  land,  who  before  completion  receives  to  have 
notice  of  some  tmregistered  estate,  interest  or  equity,  ^ti^ffTven 
adverse  to  the  vendor's  registered  estate,  is  bound  to  to  him  of 
have  regard  thereto.     It  is  submitted  that  he  is  not;  IS^OTlsto? 
that  the  effect  of  the  enactments  and  rules  above  cited  (q) 
is  that  priority  of  interest  is  to  be  determined  by  priority 
of  registration  alone,  and  that,  so  long  as  the  persons 
claiming  the  unregistered  interests  do  not  protect  them- 
selves  by  a  registered    caution,  notice,  inhibition   or 
restriction  (r),  anyone  dealing  with  registered  land  in 
such  a  way  that  he  is  about  to  become  registered  as  the 
proprietor  or  a  chargee  thereof  (s)  is  entitled,  if  he  can, 
to  gain  priority  of  interest  by  procuring  priority  of 
registration,  notwithstanding  that  he  have  notice,  actual 


of  gpetting  in  or  releasing  thingfs 
declared  not  to  be  incambranoes 
or  outstanding  estates  or  interests 
not  affected  by  registration ;  see 
above,  pp.  1064,  1066. 

(p)  See  above,  p.  1079,  n.  (m}. 

{q)  Above,  pp.  1073,  1076. 

(r)  Above,  p.  1070.  Itisthought 
that  persons  entitled  to  any  un- 
registered estates  or  interests  in 
registered  land  who  do  not  pro- 
tect themselves  by  such  entries 
in  the  regfister  as  are  available  in 
and  appropriate  to  the  particular 
case,  but  allow  the  registered 
proprietor  to  remain  the  apparent 

W. — ^11. 


owner  on  the  register,  with  un- 
restricted statutory  powers  of 
disposition,  will  be  estopped  from 
otherwiBe  asserting  their  claims 
against  persons  taking  under  an 
exercise  of  any  of  such  powers  ; 
see  above,  p.  1072,  and  n.  (<?). 
Consider  also  stat.  60  &  61  Vict, 
c.  66,  8.  7  (3). 

(«)  It  is  thought  that  the  pro- 
visions of  the  Land  Transfer  Acts 
as  to  notice  (see  above,  p.  1073) 
would  not  be  construed  so  as  to 
absolve  persons  acquiring  unregis- 
tered legal  estates  in  registered 
land  from  the  effect  of  notice  of 
equities. 
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or  oonstructive,  of  any  unregistered  interest  whatever  (t). 
And  it  is  thought  that  if  he  so  procure  himself  to  be 
registered  as  proprietor  of  the  land  or  a  charge  thereon, 
the  adverse  unregistered  estates  or  interests  will  be  ex- 
tinguished, or  will  be  postponed  to  the  charge ;  and  he 
will  not  be  held  to  be  a  trustee  of  any  legal  estate  or 
interest  so  acquired  by  him.  It  must  be  observed,  how- 
ever, that  the  Land  Transfer  Acts  only  provide  that 
persons  dealing  with  registered  land  or  charges  shall 
not  be  affected  with  notice  of  a  trust  {u)  ;  and  that  the 
effect  of  a  registered  transfer  of  registered  freehold  land 
is  to  vest  in  the  transferee  an  estate  in  fee  simple  free 
from  all  eatates  and  interests  whatsoever  other  than  those 
excluded  from  the  effect  of  the  registration  (x).  The 
question  is  thus  raised,  what  is  the  position  of  a  person 
Notice  of  a  dealing  with  registered  land,  who  receives  notice  of  a 
bare  right  \)^tq  right  or  equity,  not  amounting  to  an  interest 
(strictly  so  called)  in  the  land,  such  as  the  right  to  set 
aside  a  prior  conveyance  thereof  induced  by  fraud,  duress 
or  undue  influence  (y),  or  by  the  concealment  of  some 
relative  equitable  disability  ?  (a)  Notice  of  such  a  right 
is  no  doubt  notice  of  a  trust  to  this  extent,  that  it  is 
notice  that  the  person  claiming  under  the  conveyance  is 
constructively  a  trustee  for  the  person  entitled  to  set  it 
aside ;  and  it  is  submitted  that  a  person,  so  dealing  with 
registered  land  as  to  be  in  the  way  of  becoming  the 
registered  proprietor  thereof  or  of  a  charge  thereon, 
should  not  be  affected  by  notice  of  such  a  trust,  so  long 
as  the  other  refrains  from  asserting  his  right  by  regis- 
tered inhibition  or  caution.  Indeed,  as  the  other's 
right  is  to  set  aside  or  affirm  the  conveyance  at  his 

(0   See  OozenB-Hardy,  L.  J.,  if  so  strong  as,  that  of  the  Land 

Capital  ^  Counties  Bank,  Ld.  y.  Transfer  Acts  and  Rules. 

Ehodes,  1903,  1  Ch.  631, 656, 666 ;  u)  Aboye,  p.  1078. 

and  consider  Black  v.  JFillianis,  ,'.   av^«^      -.    mut        / 

1896,  1  Ch.  408,  421,  decided  on  v  7n7,      ®'  ^^'  ^^^^»  "^  ^^'  ^' 

the  Merchant  Shipping  Acts,  1864  ^^*  *"''*• 

and  1862,  the  language  of  which  W  Aboye,  pp.  747,  766. 

appears  to  be  no  stronger  than,  {z)  Aboye,  pp.  899—902. 
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election  (a),  it  may  be  suggested  that  to  refrain  from 
procuring  an  inhibition  or  registering  a  caution,  when 
informed  of  the  proposed  dealing  with  the  land,  is 
evidence  of  an  intention  to  affirm  the  conveyance  {a). 
Besides  this,  it  is  thought  that  the  unregistered  interests 
in  registered  land,  which  are  extinguished  by  the  regis- 
tration of  a  transfer  thereof  for  valuable  consideration, 
are  interests  in  the  widest  sense  of  the  word  and 
include,  not  only  all  bare  rights  of  entry  on  or 
action  to  recover  the  land  (6),  but  also  all  bare  rights  of 
action  in  equity  to  set  aside  a  conveyance  thereof  for 
fraud  or  other  cause  {c).  It  seems,  therefore,  that  a 
purchaser  of  registered  land  need  have  no  more  regard 
to  notice  of  equities  of  this  description  than  to  notice  of 
express  trusts.  It  is  submitted,  however,  that  an  in- 
tending purchaser  or  mortgagee  of  registered  land  can- 
not safely  assume  more  than  this : — that  where,  by  the 
equitable  rule  of  notice  it  would  be  merely  a  technical 
fraud  in  equity  (d)  to  act  in  disregard  of  notice  acquired 
of  some  unregistered  estate  or  interest,  he  is  at  liberty, 
if  he  can,  to  acquire  priority  of  interest  by  priority  of 
registration.  Thus,  if  the  registered  proprietor  of  regis- 
tered land  had  made  a  settlement  or  an  unregistered 
mortgage  thereof,  and  the  settlement  or  mortgage  were 
not  in  any  way  protected  on  the  register,  it  is  thought 
that  a  person  intending  to  take  a  registered  transfer  or 
charge  of  the  land  need  not  have  regard  to  any  notice 
which  he  may  receive  of  the  settlement  or  unregistered 
mortgage,  so  long  as  the  persons  claiming  thereunder 
refrain  from  asserting  their  interests  by  some  entry  in 
the  register  (e).    But  where  the  unregistered  right  is 

(a)  Above,  pp.  744,  766.  or  mortgagee  of  land  in  a  reg^ter 

(*)  See  Co.  Litt.  346  b.  county  registered  hia  conveyance 

(c)    See   Gre^Uy  v.  Mousley,  4       ^^  priority  to  some  previous  as- 

Tk    h.  ^T  TO  no  ''•«'*y»  ^      surance,  of  which  he  had  notice ; 

De  G.  &  J.  78,  93.  ^^^^^  ^  ggg  ^nd  n.  (*). 

{d)  That  is,  the  kind  of  fraud  (e)   See  above,  pp.  1072,  n.  («), 

which  Courts  of  Equity  held  to  1073,  1081,  n.  (r)  ;  and  Battiwn 
be  committed  when  a  puzohaser      t.  Hobwny  1896,  2  Ch.  403,  412. 

27(2) 
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not  the  oonsequenoe  of  some  prior  unregistered  dUposi" 
Hon  by  the  registered  proprietor,  but  is  an  equity  arising 
from  his  actually  fraudulent  or  blameworthy  oonduct 
(as  in  the  case  of  a  right  to  set  aside  the  conveyance  to 
himself  for  his  fraud  or  undue  influence),  or  where  the 
intending  purchaser  has  notice  of  facts  showing  that  the 
registered  proprietor  is  contemplating  an  actual  fraud 
to  the  detriment  of  some  person  entitled  to  an  unregb- 
tered  interest,  it  is  thought  that  the  wording  of  the 
Acts  is  not  so  clear  that  the  purchaser  could  be  advised 
to  act  in  disregard  of  the  notice,  without  obtaining  the 
direction  of  the  Court. 


Can  a  yendor 
of  registered 
land  enforce 
the  contract 
where  there 
are  nnregpis- 
tered  estates 
or  interests 
outstanding 
in  other 
persons? 


It  should  be  observed  that  in  any  case  where  it  appears 
from  information  furnished  by  the  vendor,  or  obtained 
elsewhere,  that  the  registered  proprietor  of  registered 
land  is  a  trustee  for  some  other  person,  without  power 
of  sale  (/),  or  has  created  or  is  subject  to  any  unregis- 
tered estate,  interest  or  equity,  adverse  to  his  own  regis- 
tered proprietorship,  it  is  questionable  whether  he  is  in 
a  position  to  enforce,  either  specifically'  or  at  law,  a 
contract  made  by  himself  alone  for  sale  of  the  land ; 
for  he  has  not  shown  what  is  requisite  to  establish  a 
good  title  (g).  The  vendor  may  indeed  allege  that  he 
has  an  over-riding  statutory  power  of  disposition,  which 
is  paramount  to  all  unregistered  interests  {h) ;  but  he 
can  only  exercise  this  power  to  the  prejudice  of  imregis- 
tered  rights  by  a  registered  transfer  for  valm  or 
charge  {i) ;  and  the  question  is  whether  he  is  enabled 
of  his  own  motion  so  to  put  an  end  to  unregistered 
estates,  which  may  have  been  created  by  his  own  act 
and  for  value.    The  Court  may  possibly  hold  that  the 


(/)  Above,  p.  268. 

ijf)  Above,  pp.  130—134. 

(A)  Above,  p.  1074  &  n.  {p), 

(i)    Transfers    made   without 
valuable  consideration  are  sub- 


ject, so  far  as  the  transferee  is 
concerned,  to  any  unregistered 
estates,  rights,  interests  or  equi- 
ties, subject  to  which  the  tnuis- 
feror  held  the  same;  stat.  38  ^ 
39  Vict.  c.  87,  BS.  33,  38. 
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case  is  parallel  to  that  of  a  sale,  under  the  old  law,  of 
land  which  the  vendor  had  already  parted  with  hy  some 
voluntary  conveyance  {k)  ;  and  that  the  Court  will  not 
interfere  to  assist  the  vendor  to  get  rid,  by  registration 
of  a  transfer  or  charge  from  himself,  of  any  lawful 
estates  or  interests  which  would  otherwise  remain  per- 
fectly valid.  But  if  this  should  be  so  decided,  it  is 
thought  that,  as  in  the  parallel  instance  (A:),  the  pur^ 
chaser  would  be  entitled  to  enforce  the  contract  in  every 
case  where  the  unregistered  estate,  interest  or  equity 
would  be  extinguished  or  defeated  by  the  registration 
of  a  transfer  from  the  registered  proprietor  to  himself  (/) . 
If  this  suggestion  be  correct,  a  purchaser  of  registered 
land  who  had  received  notice  of  unregistered  estates  or 
interests  adverse  to  the. vendor's  title,  would  have  two 
courses  open  to  him : — ^He  might  object  to  the  title,  and 
refuse  to  complete  except  with  the  concurrence  of  all 
persons  entitled  to  the  unregistered  interests  (m) ;  or,  if 
the  unregistered  interests  were  such  as  would  be 
extinguished  by  the  transfer  to  himself  and  remained 
unprotected  on  the  register,  he  might  proceed  with  his 
purchase  (n). 

Under  the  Land  Transfer  Acts  (o),  any  conditions  Restrictive 
restrictive  of  the  use  of  land,  such  as  are  capable  of  ^"^^®^«- 
affecting  assigns  by  way  of  notice  {p),  may  be  entered 
in  the  register.    It  is  submitted  that,  unless  such  restric- 


1! 


Ik)  Above,  p.  376,  n.  (n). 

[/)  The  vendor  could  not  raise 
the  defence  of  want  of  mutuality 
if  the  purchaser  sued  for  specific 
performance  of  the  agreement ; 
above,  pp.  1001,  1002:  nor,  it  is 
thought,  could  he  raise  the  de- 
fence of  a  superior  equity  (above, 
p.  1000) ;  for  the  Land  Transfer 
Acts  appear  to  subject  the  estates 
and  interests  created  by  unregis- 
tered disposition  to  the  estate 
created  by  the  statutory  power 


of  disposition  given  to  the  regis- 
tered propriety ;  stat.  38  &  39 
Vict.  c.  87,  8.  49  ;  Capital  ^ 
Counties  Bank  v.  Modes,  1903,  1 
Ch.  631,  655,  666. 

(wi)  See  above,  pp.  132 — 135, 
152. 

(n)  Above,  pp.  1081  sq, 

{o)  Stat.  38  &  39  Vict.  c.  87, 
B.  84,  amended  by  60  &  61  Vict, 
c.  65,  First  Schedule ;  Land 
Transfer  Kules  (1903),  46,  223. 

{p)  Above,  pp.  426  tq. 
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tive  oonditionB  be  so  entered  in  the  register,  or  come 
under  the  head  of  rights  or  interests  exempted  from 
the  effect  of  registration  with  a  qualified,  good  leasehold 
or  possessory  title  (^),  a  purchaser  of  registered  land 
need  pay  no  regard  to  any  notice  he  may  receive  of  the 
existence  or  creation  of  such  conditions  (r). 

Searches  on  We  See,  then,  that  a  purchaser  of  registered  land  is 
r^istOTed  ^^  effect  relegated  to  the  ordinary  methods  of  investiga- 
land.  tion  of  title  as  regards  any  estates  or  interests  which 

come  under  the  description  of  (I)  registered  incum- 
brances prior  to  first  registration,  whereof  the  pro- 
prietorship is  not  registered  («) ;  (2)  matters  declared  by 
the  Acts  not  to  be  incumbrances,  or  (3)  estates  or 
interests  exempted  from  the  effect  of  registration,  with 
a  qualified,  good  leasehold  or  possessory  title  (i) ;  but 
that,  except  in  respect  of  these  estates  or  interests,  his 
security  lies  in  the  inspection  of  the  register  and  in  the 
effect  given  by  the  Acts  to  a  registered  transfer  for 
valuable  consideration  (u).  If  the  land  purchased  be 
subject  to  any  estates  or  interests  of  the  second  or  third 
kind  {x)y  the  purchaser  must  make  the  same  searches  in 
respect  thereof  as  would  be  necessary  on  a  purchase  of 
unregistered  land,  according  to  the  circumstances  of  the 
case  (y).  But  except  in  these  respects — that  is  to  say, 
as  regards  the  estate  which  will  be  vested  in  the  pur- 
chaser by  the  registration  of  the  transfer  to  him — ^it  is 
thought  that  he  need  make  no  searches  outside  the  Land 
Eegister,  other  than  in  Bankruptcy ;  for  it  appears  that 
all  such  interests  as  are  guarded  against  by  searches  on 


(q)  Above,  p.  1061,  n.  (q,  r).  tered  incumbranoes  prior  to  iirsfc 

(r)  Above,  pp.  1081  »q.  registration,  all  that  is  neoessary 

(»)  Above,  p.  1068.  appears  to  be  that  they  shall  be 

;/   4,  ,A^,         /       V  cleared  off   the  register;    after 

,ni']  ^^r'  ^^-  ^^®^'  ''•  ^^'  **>'  ^^^  the  register^  traiifer  to 

1064,  1066.  ^g  purchaserwill  have  f  uU  effect ; 

{u)  Above,  pp.  1066,  1073.  above,  pp.  1066—1069. 

{x)  With  respect  to  any  regis*  (y)  Above,  pp.  611—538. 
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the  Bale  of  unregistered  land  (z)  will  be  extinguished, 

in  the  case  of  registered  land,  by  the  effect  of  a  registered 

transfer  for  valuable  consideration  (2) .  Thus  it  is  thought  Jud^eut 

that  the  charge  obtained  by  the  registration  of  a  writ  char^^'^ 

or  an  order  enforcing  a  judgment   or   Crown  debt 

against  the  land  (a)  would  be  so  extinguished,  as  would  Annuities. 

all  annuities  (6)  and  land  charges  ((?)  not  entered  in  LandoHarges. 

the  register.     With  respect  to   lis  pendens,  we  have  Lis  pendent, 

seen  (d)  that  the  interests^  which  are  extinguished  by  the 

registration  of  a  transfer  for  valuable  consideration  of 

registered  land,  appear  to  include  not  only  all  estates 

and  interests  strictly  so  called,  but  also  all  bare  rights 

of  entry  on  or  of  action  to  recover  the  land  (^),  and  all 

bare  rights  to  set  aside  a  conveyance  for  fraud  or  other 

cause.     It  seems,  therefore,  that  any  claim  to  or  over 

the  land,  which  might  be  asserted  in  a  lis  pendens,  would 

be  extinguished  by  the  registration  of  a  transfer  for 

valuable  consideration.    And  it  follows  that  a  purchaser 

of  registered  land  may  in  general  disregard  any  lis 

pendens  affecting  the  same,  which  is  registered  as  such, 

or  of  which  he  has  express  notice  (^),  unless  the  person 

interested  thereunder  be  protected  by  a  registered  caution 

or  inhibition  (/).     Search  in  bankruptcy  may  possibly  Bankmptcy. 

not  be  necessary  on  the  sale  of  registered  land :  but  it  is 

thought  to  be  advisable  to  make  the  same  search  in 


(e)  AbovOi  pp.  1061,  n.  (p,  q^ 
r),  1073. 

ia)  Above,  p.  511. 

\b)  Abore,  p.  617.  Annuities 
charged  on  registered  land  may 
be  registered  as  charges  thereon ; 
Stat.  60  &  61  Vict.  c.  65,  s.  9  (3) ; 
Land  Transfer  Rules  (1903),  160. 

(c)  Above,  pp.  518  —  523. 
Under  the  Land  Transfer  Rules 
(1903),  1  (3),  170,  aU  land  charges, 
as  defined  therein,  are  capable  of 
registration,  and  the  definition 
g^ven  not  only  includes  land 
charges  as  defined  in  the  Land 
Charges  Act,  1888,  but  extends 


to  all  rents  or  annuities  or  prin- 
cipal moneys  charged  on  land  in 
the  manner  mentioned  in  that 
Act,  whether  upon  the  application 
of  any  person  or  not.  This  appears 
to  comprehend  charges  so  im- 
posed on  land  against  the  owner's 
will,  as  under  sect.  257  of  the 
Public  Health  Act,  1875,  or  the 
Private  Street  Works  Act,  1892  ; 
see  above,  pp.  142,  386,  n.  (/), 
455,  623. 

(d)  Above,  p.  1083. 

{e)  Above,  pp.  523,  62 1. 

pp.    1081    & 
n. 


(/)  See   above, 
I.  (r),  1083,  1084. 
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The  searoh 
in  the  Land 
Begpister. 


bankruptcy  against  the  Tender's  name  as  if  the  land 
were  not  registered  (t). 

In  searching  the  Land  Register,  a  purchaser  of  regis- 
tered land  should  examine  the  Property,  Proprietorship 
and  Charges  Registers  (k),  the  filed  plan  of  the  land 
registered  (/),  the  list  of  pending  applications,  and  the 
Day  List  (m).  As  we  have  seen  (n),  the  purchaser  may 
either  search  the  register  himself  or  procure  an  official 
search  to  be  made  and  an  official  certificate  of  the  result 
of  the  search  to  be  issued  (o).  This  search  should  be 
made  up  to  the  last  minute  before  the  application  is 
handed  in  for  a  priority  notice  or  for  provisional  regis- 
tration in  order  to  complete  the  purchase  (jt?) ;  so  that  it 
may  be  ascertained  that  no  application  is  pending  which 
may  possibly  take  priority  over  the  transfer  to  the  pur- 
chaser. If  the  purchase  is  to  be  completed  at  the 
Land  Registry  without  a  priority  notice  or  provisional 
registration  ((?),  or  is  to  be  completed  by  securing  the 
purchaser's  final  registration  before  payment  of  the 
price  (r),  the  search  should  be  made  up  to  the  time  of 
delivery  of  the  application  for  the  purchaser's  registra- 
tion. 


InqnirieB. 


On  every  sale  of  registered  land,  the  purchaser  must 
make  the  same  inquiries  as  are  necessary  on  the  sale  of 
unregistered  land  (s)  to  ascertain  that  the  possession  or 


(0  Above,  pp.  624—527.  The 
reasons  for  this  opinion  are  given 
in  Appendix  (A),  below. 

(k)  See  Lauid  Transfer  Bules 
(1903),  2—11,  284. 

(l)  Ibid.  Rules  2,  269—282, 
285. 

(m)  Ibid.  Role  13;  Briokdale 
&  Sheldon's  Land  Transfer  Acts, 
37,  2nd  ed. 

(n)  Above,  p.  1063. 

(o)  By  the  Land  Transfer  Rules 
(1903),  293,  where  a  solicitor  or 
other  person  obtains  an  official 


certificate  of  the  result  of  the 
search,  he  shall  not  be  answerable 
in  respect  of  loss  that  may  arise 
from  any  error  therein.  When 
the  certificate  is  obtained  by  a 
solicitor  acting  for  trustees,  execu- 
tors or  other  persons  in  a  fiduciair 
position,  those  persons  also  shall 
not  be  so  answerable. 

{p)  Above,  p.  1080,  1081. 

(q)  Above,  p.  1078. 

(r)  Above,  p.  1079. 

(s)  Above,  pp.  538 — 641. 
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enjoyment  of  the  land  is  in  aooordanoe  with  the  title 
shown.  For  the  land  might  be  subject  to  some  tenancy, 
easement  or  right  which  is  not  disclosed  by  the  contract, 
and  is  amongst  the  things  declared  not  to  be  incum- 
brances (/).  It  is  thought  that  if  the  result  of  these 
inquiries  be  to  ascertain  the  existence  of  some  unregis- 
tered interest  in  the  land  (w),  which  would  be  extin- 
guished by  the  registration  of  a  transfer  to  the  purchaser 
(such  as  a  prior  contract  of  sale  or  a  right  of  pre- 
emption), he  may  nevertheless  proceed  with  his  own 
purchase,  so  long  as  the  person  entitled  to  the  unregis- 
tered interest  refrains  from  asserting  the  same  by  some 
entry  in  the  register  {x). 

A  purchaser  of  registered  land  need  make  no  inquiries  Sacoession 
with  respect  to  any  succession  or  estate  duty,  which  duty^harged 
may  be  charged  thereon ;    except  as  regards  things  <»  registered 
declared  not  to  be  incumbrances,  and  estates  or  interests 
exempted  from  the  eflFect  of  registration  with  a  qualified 
or  possessory  title  (y),  as  to  which  he  must  observe  the 
same  precautions  as  are  incumbent  on  the  purchase  of 
unregistered  land  (z).     For  by  the  Land  Transfer  Act, 
1897  (a),  succession  duty  and  estate  duty  shall  not 
affect  a  bond  fide  registered  purchaser  (6)  for  full  con- 
sideration in  money  or  money's  worth,  although  he 
may  have  received  extraneous  notice  of  the  liability  in 
respect  thereof,  unless  (1)  the  liability  be  noted  in  the 
register  (c),  or  (2)  in  the  case  of  a  possessory  title  the 


(0  Above,  p.  1059,  n.  (o). 

\%i\  Above,  p.  538. 

\z\  See  above,  pp.  1081  sq. 

(y)  Above,  pp.  1059,  n.  (o), 
1061,  n.  (y,  r). 

(2)  Above,  pp.  140,  202  «g. 

(a)  Stat.  60  &  61  Vict.  0.  65, 
8.  13  (3). 

(^)  It  is  presumed  that  the 
registered  proprietor  of  a  regis- 
tered charge  would  be  held  to  be 
a  purchaser  to  the  extent  of  the 


charge. 

(c)  By  sub-sects.  1,  2,  on  eveiy 
application  to  register  land  with 
an  absolute  title,  or  to  register  a 
transmission  of  land,  the  registrar 
shall  inquire  as  to  succession  duty 
and  estate  duty.  Aud  if,  on  such 
application,  it  appears  that  there 
is,  or  is  capable  of  arising,  any 
such  liability  to  succession  duty 
or  estate  duty  as  would  affect  the 
purchaser   from    the    person   to 
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Porchascr 
ahould  lodge 
«  oaatioo. 


IVansferof 
registered 
land,  how 
efliBoted. 


liabilltj  to  the  duty  were  at  the  date  of  the  origmal 
registration  of  the  land,  subsisting  or  capable  of  arising, 
or  (3)  in  the  case  of  a  qualified  title  the  liability  to  the 
duty  were  included  in  the  exceptions  made  on  such 
original  registration  of  the  land.  Of  course,  where  any 
eudi  liability  is  noted  in  the  register,  it  must  be  dis- 
charged. 

A  purchaser  of  registered  land  is  advised  to  lodge  a 
caution  in  the  Land  Registry  (d)  immediately  on  sign- 
ing the  contract  of  sale.  This  will  ensure  that  no 
registered  disposition  of  the  land  shall  be  made  to  his 
prejudice  before  completion,  without  his  being  informed 
of  it  and  having  an  opportunity  of  procuring  an  inhibi- 
tion to  restrain  it  (e). 

A  transfer  of  registered  land  is  effected  by  the  execu- 
tion of  an  instrument  of  transfer  in  the  prescribed  form, 
followed  by  registration  of  the  transferee  as  proprietor 
of  the  land  (/).  The  instrument  of  transfer  is  required 
to  be  executed  as  a  deed  in  the  presence  of  and  attested 
by  a  witness,  who  must  sign  his  name  and  add  his 
address  and  description  (g).  It  must,  of  course,  be 
executed  by  the  registered  proprietor  in  person  or  by 
attorney  (h) ;  but  except  where  an  entry  has  to  be  made 
in  the  register  in  derogation  of  the  estate  passing  to 
the  transferee,  as  in  the  case  of  a  sale  subject  to  restric- 
tive conditions  (/),  it  need  not  be  executed  by  the  trans- 


be  registered  as  proprietor,  if  the 
land  were  unregistered,  the  regis- 
trar shall  enter  notice  of  the  liabi- 
lity on  the  register  in  the  pre- 
scribed manner.  See  Land  Trans- 
fer Rules  (1903),  208—211. 
{d)  Above,  p.  1070  &  n.  (0- 
(e)  See  stat.  38  &  39  Vict.  c.  87, 
as.  53—67 ;  Land  Transfer  Rules 
(1903),  226—241. 

(/)  Stat.  38  &  39  Vict.  c.  87, 
Bs.  29—39 ;  Land  Transfer  Bules 
(1903),  97—167,  182. 


(^)  Land  Transfer Kules  (1903), 
107—110. 

(A)  See  above,  p.  649 ;  and  see 
Land  Transfer  Rules  (1903),  110, 
requiring  the  power  of  attorney, 
or  an  office  copy  thereof,  to  be 
produced  to  the  registrar,  and 
the  original  power  to  be  filed  in 
the  C^tral  Office  or  the  Land 
Registry. 

(i)  Above,  p.  1085;  Land  Trans- 
fer Rules  (1903),  153 ;  and  First 
Schedule,  Form  41. 
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feree.  As  already  mentioned  (A:),  it  is  thought  that  a 
simple  instrument  of  transfer  in  the  form  given  in  the 
Land  Transfer  Eules,  1903  (/),  operates  by  way  of 
execution  of  the  statutory  power  of  transfer  and  not  of 
grant  of  the  registered  proprietor's  estate.  It  is,  how- 
ever, usual,  ex  abundanti  cauteldy  to  insert  in  the  instru- 
ment of  transfer  words  of  grant  of  the  estate  (m)y  in 
order  that  the  transferee  may  at  least  obtain  the 
unregistered  legal  estate  at  the  time  of  payment  of  the 
purchase  money.  And  there  seems  to  be  no  objection 
to  this,  although  the  purchaser's  real  protection  lies  in 
the  effect  given  by  the  Acts  to  the  transfer  completed 
by  registration  (n) ;  and  he  should  not  part  with  his 
purchase  money  until  satisfied  that  the  statutory  legal 
estate,  to  be  conferred  on  him  by  his  registration  as 
proprietor,  will  vest  in  him  by  relation  back  as  from 
the  time  of  payment  (o).  Where  the  title  to  the  whole  whether 
estate  purchased  appears  completely  on  the  register,  it  ^y  ^^^ 
seems  quite  imnecessary  to  supplement  the  instrument  than  a  regw- 
of  transfer  by  any  separate  assurance  ^  of  the  land.  ^^^'^' 
This  is  the  case  where  the  vendor  is  registered  as  pro- 
prietor with  an  absolute  title,  and  there  are  no  estates 
or  interests  to  be  assured  to  the  purchaser  which  are 
among  the  things  declared  not  to  be  incumbrances  (p) ; 
also  where  in  the  like  case  there  are  no  other  interests 
to  be  got  in  than  registered  incumbrances  prior  to  first 
registration  whereof  the  proprietorship  has  been  regis- 
tered, or  registered  charges  created  subsequently  to 
registration  (q).  Where  the  registered  proprietor  of 
any  registered  incumbrance  or  charge  executes  an 
instrument  of  discharge,  whether  contained  in  a  separate 
document  or  included  in  the  instrument  of  transfer  (r), 
words  may  be  added  assuring  all  his  estate  to  the  pur- 

!k)  A\fOve,  p.  1077  &  n.  {e).  (o)  Above,  pp.  1074—1081. 

I)  First Sohedale,  Forma  20  «;.  Ip)  Above,  p.  1064. 

m)  See  above,  p.  1077,  n.  (r).  Iq)  Above,  pp.  1068,  1069. 

n)  Above,  p.  1073.  (r)  Above,  pp.  1067—1069. 
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ohaser :  but  this  is  also  of  ezoess  of  caution  rather  than 
of  necessity.  For  although  an  incumbrance  prior  to 
registration  will  generally  have  been  a  mortgage  of  the 
land,  whilst  unregistered,  in  the  usual  form  («),  and 
although  registered  charges  subsequent  to  registration 
are  very  commonly  accompanied  by  an  imregistered 
mortgage  of  the  proprietor's  estate,  it  appears  that,  when 
the  registered  incumbrance  or  charge  has  been  cleared 
off  the  register,  any  outstanding  legal  estate  will  be 
extinguished  upon  the  completion  by  registration  of  the 
transfer  to  the  purchaser  {t).  And  as  such  transfer, 
when  registered,  appears  to  confer  on  the  purchaser  (in 
the  case  of  freeholds)  an  unincumbered  fee  simple  by  a 
new  title  depending  on  an  act  of  sovereignty  and  not 
upon  the  extent  of  the  vendor's  own  estate  (««),  there 
does  not  seem  to  be  the  same  necessity  as  exists  in  the 
case  of  unregistered  land  for  taking  core  that  any  out- 
standing legal  estate  shall  be  assured  direct  to  the  pur- 
chaser (x).  Where  the  vendor  is  registered  with  an 
absolute  title,  but  there  are  registered  incumbrances 
prior  to  first  registration,  whereof  the  proprietorship 
has  not  been  registered,  we  have  seen  (y)  that  the  title 
must  be  investigated  in  the  same  manner  as  if  the  land 
were  not  registered,  and  the  purchaser  must  obtain 
satisfactory  proof  that  the  incumbrances  have  been  dis- 
charged. In  such  case  the  proper  course  (z)  appears  to 
be  to  require  that  the  persons  in  whom  the  incumbrances 
are  presently  vested  shall  execute  a  separate  deed  of 
reconveyance  to  the  purchasery  as  is  usual  on  sales  of 
unregistered  land  (a),  and  that  the  vendor  shall  concur 


? 


(«)  Above,  p.  1068. 

U)  Above,  pp.  1068,  1073. 

(m)  Above,  p.  1074,  and  n.  (r). 

(x)  Above,  p.  660. 

(y)  Above,  p.  1069. 

(e)  This  coarse  is  advised  be* 
cause  the  execution  of  such  a 
deed  afifords  the  best  evidence  of 
the  discharge  of  the  incumbrance ; 


but  so  long  as  the  required  proof 
is  obtained  tiiat  the  charge  has 
been  paid  off,  there  is  no  necessity 
for  a  reconveyance  of  the  legal 
estate  which  maj  be  left  to  be 
extingfuished  hj  the  operation  of 
the  transfer  to  the  purchaser ; 
above,  pp.  1068,  1073. 
(a)  Above,  p.  660. 
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therein  to  direot  and  oonfirm  such  assurance.  It  is 
thought  that  in  this  conveyance  the  incumbrancers 
would  be  bound  to  give  the  usual  covenant  that  they 
have  done  no  act  to  incumber  (6),  but  that,  in  the 
absence  of  special  stipulation,  the  vendor  could  not  be 
required  to  covenant  for  title  (c). 

Where  the  land  sold  is  registered  with  a  qualified  SaleofUnd 
title  {d)f  the  purchaser,  under  an  open  contract,  has  not  with  a  quali- 
only  to  satisfy  himself  that  he  will  obtain  a  transfer  of  ^^  *^*^®- 
the  estate  free  from  registered  incumbrances  and  things 
declared  not  to  be  incumbrances  {e),  he  must  also  inves- 
tigate, in  the  same  manner  as  if  the  land  were  not 
registered,  the  title  to  the  right  or  interest  appearing 
by  the  register  to  be  excepted  from  the  effect  of  regis- 
tration (/) ;  and  he  must  obtain  a  proper  assurance  of 
that  right  or  interest  to  himself  from  the  person  or 
persons  in  whom  the  same  is  ascertained  to  be  presently 
vested.  It  is  thought  that  such  assurance  should  be 
made  by  a  deed  separate  from  the  instrument  of 
transfer,  and  that  the  vendor  should  concur  therein  to 
direct  and  confirm  the  conveyance  thereby  made,  and 
to  enter  into  the  appropriate  covenants  for  title  {g). 

Where  land  registered  with  a  possessory  title  (A)  is  Sale  of  land 
sold  under  an   open  contract,  the  purchaser,  besides  ^^^'^ 
seeing  that  he  will  obtain  the  estate  purchased  clear  of  poasesaory 
registered  incumbrances  and  things  declared  not  to  be        ^  ^' 
incumbrances  (i),  must   ascertain,  by  investigation  of 
the  title  in  the  same  manner  as  if  the  land  were  not 
registered,  whether  any  right  or  interest  adverse  to  or 
in  derogation  of  the  title  of  the  first  registered  pro- 
prietor was  subsisting  or  capable  of  arising  at  the  time 

(b)  Above,  pp.  578,  681.  o.  87,  as.  30,  31,  36;  LandTrans- 

le)  Above,  p.  1062.  fer  Rules  (1903),  140—142. 

(d)  Above,  p.  1061  &  n.  {q).  (ff)  Above,  p.  1062. 

(e)  Above,  pp.  1066,  1086.  (h)  Above,  p.  1061  &  n.  (r). 
(/)  See  Btat.   38  &   39  Vict.          (i)  Above,  p.  1066. 
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of  the  registration  of  such  proprietor  (A;).  He  must, 
in  fact,  consider  whether  the  first  registered  proprietor 
was  entitled  to  he  registered  with  an  ahsolute  title.  If 
any  such  right  or  interest  were  then  subsisting  or 
capable  of  arising,  the  subsequent  title  thereto  must  be 
deduced  in  the  same  manner  as  if  the  land  were  not 
registered ;  and  the  same  must  be  dulj  assured  to  the 
purchaser  by  the  person  or  persons,  in  whom  it  is  ascer- 
tained to  be  presently  vested.  Such  assurance  should, 
it  is  thought,  be  made  by  deed  separate  from  the  instru- 
ment of  transfer,  and  the  vendor  should  concur  therein  to 
direct  and  confirm  the  conveyance  to  the  purchaser  and 
to  give  the  appropriate  covenants  for  title  (/).  If  it  be 
ascertained  that  no  such  right  or  interest  as  aforesaid 
was  at  the  time  of  first  registration  subsisting  or  capable 
of  arising,  there  would  not  appear  to  be  any  strict 
necessity  for  the  purchaser  to  take  an  assurance  of  the 
vendor's  estate  as  well  as  to  obtain  the  due  execution  of 
his  statutory  power  of  transfer;  for  such  assurance 
could  vest  in  the  purchaser  no  larger  estate  than,  if  so 
large  an  estate  as  the  statutory  transfer  (m).  At  the 
same  time  a  vendor  registered  with  a  possessory  title 
has  only  a  limited  and  not  an  imqualified  power  of 
transfer ;  he  is  not  absolutely  empowered  to  dispose  of 
the  whole  estate  in  the  registered  land  (tn).  It  appears 
proper,  therefore,  to  supplement  the  transfer  by  a  grant 
or  an  assignment  of  the  fee  simple  or  term  contracted 
to  be  sold ;  and  the  more  so  as  the  vendor  is  bound  to 
give  covenants  for  title  as  against  estates  or  interests 
excluded  from  the  effect  of  registration  (n).  And  for 
the  reasons  given  below,  it  is  thought  that  this  assur- 

{k)  See  Stat.  38  &  39  Viot.  ihelikeestateonregistrationof  the 
0.  87,  88.  30,  32,  35  ;  Land  Trans-  transfer  to  himself,  but  by  a  new 
fer  Rules  (1903),  140,  142.  statutory  title;  and  if  there  be 

(0Above.pp.1062. 1066. 1086.  SJe^*?^ ^rveTdor'^a  St5^! 

(lit)  See  above,  pp.  1073,  1074.  it  would  not  pass  hj  anj  direct 

If  the  whole  fee  simple  be  in  the  oonveyanoe  that  he  could  make. 
Tendor,  the  purdhaser  wiU  obtain         (n)  Aboye,  p.  1062. 
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anoe  of  the  vendor's  estate  should  be  oontained  in  a 
deed  separate  from  the  instrument  of  transfer,  the 
appropriate  oovenants  for  title  being  included  therein. 

With  respeot  to  the  question  of  inserting  in  an  in-  Ab  to  in- 
strument of  transfer  any  other  provisions  than  those  j^^m^t^of 
necessary  to  exercise  the  statutory  jt?OM:<?r  of  transfer  (o),  tarangfer 
the  conveyancer  must  recollect  that  as  a  rule  all  docu-  extraneous 
ments  (including  such  instruments)  on  which  any  entry  *^*^      , 
in  the  register  is  founded  are  to  be  retained  in  the  registration. 
Land  Registry,  and  are  not  to  be  taken  away  therefrom 
except  under  a  written  order  of  the  registrar  or  an 
order  of  the  Court  (p).    And  the  principle  of  the  system 
of  registration  of  title  introduced  by  the  Land  Transfer 
Acts  appears  to  be  that  the  entries  in  the  register,  when 
made,  supersede  the  instruments  on  which  the  entries 
are  founded  {q).     Office  copies  of  such  documents  may 
be  issued  (r),  but  are  not  made  evidence  by  the  Acts  or 
Eules  (s).    It  is  thought,  therefore,  that  an  instrument 
of  transfer  should  as  a  rule  be  confined  to  such  pro- 
visions as  will  confer  on  the  transferee  the  right  to  have 
the  required  entry  in  the  register  made  in  his  favour  {t). 
If  a  contract  for  the  sale  of  registered  land  contain  any 
other  stipulations  than  those   necessary  to  secure  the 
purchaser's  registration  as  proprietor  of  the  land,  effect 


i- 


(o)  Above,  pp.  1074,  1077. 
\p)  LandTran8ferRnle8(1903), 
119. 

{q)  See  above,  pp.  1058,  n.  (c), 
1073. 

(r)  Land  Transfer  Riile6(1903), 
294. 

(«)  By  stot.  38  &  39  Vict.  c.  87, 
s.  80,  any  land  oertificate  or  certi- 
fioate  of  charge  shaU  be  primd 
facie  evidence  of  the  several 
matters  therein  contained;  and 
by  the  Land  Transfer  Rules 
(1903),  260,  where  an  office  oopy 
of  an  entry  in  the  register,  or  of 
the  filed  plan  of  the  land,  or  of 
any  document  filed  in  the  registry 


is  annexed  to  any  certificate  it 
shall,  for  the  purposes  of  sect.  80 
of  the  Act  of  1875,  be  deemed  to 
be  oontained  in  the  certificate 
itself.  Copies  of  the  instrument 
of  transfer  are  not  annexed  to 
the  land  certificate  issued  on  the 
completion  of  the  transfer,  but 
certificates  of  charge  now  contain 
an  office  copy  of  Qie  instrument 
of  charge.  Bee  Land  IVansfer 
Rules  (1903),  268,  259. 

(t)  A  conveyance  of  the  trans- 
feror's estate,  where  made  ex 
abundanti  eauteld,  and  not  strictly 
necessary,  mtLj  be  considered  as 
ancillary  to  this  end;  above, 
pp.  1077,  1091. 
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should  be  given  to  those  stipulations  by  a  separate  deed 
which  the  purchaser  can  retain  in  his  own  custody, 
ready  to  be  produced  whenever  necessary  in  support  of 
his  rights,  without  any  application  being  made  to  the 
registrar  or  the  Court.  Thus,  where  the  vendor  of  regis- 
tered land  gives  any  covenants  for  title  or  against  incum- 
brances (t^),  such  covenants  should  be  contained  in  a 
separate  deed,  and  not  in  the  instrument  of  transfer  (x). 

^^P^  The  form  of  instrument  of  transfer  given  in  the  Land 

clause  Bnould  _ 

be  inserted  Transfer  Eules,  1903  (y),  does  not  show  to  whom  or  by 
men^^o?**™"  whom  the  consideration  money  is  paid,  nor  does  it 
transfer.  contain  any  receipt  for  the  payment  made.  Care 
should  be  taken  in  adapting  this  form  to  practical  use 
to  amend  it  in  these  particulars,  especially  as  regards 
the  receipt  for  payment  of  the  purchase  money,  in 
default  of  which  the  purchaser  would  not  be  justified  in 
paying  the  money  to  the  vendor's  solicitor  producing 
the  instrument  duly  executed,  except  by  virtue  of  an 
express  authority  in  that  behalf  properly  conferred  (a). 

Stamps  on  The  Land  Transfer  Act,  1875  («),  provides  that,  pre- 

tered  1^1!*"  viously  to  registering  any  disposition  of  land,  it  shall  be 
the  duty  of  the  registrar  to  ascertain  that  all  such  stajnp 
duties  have  been  satisfied  as  would  be  payable  if  the 
disposition  to  be  registered  had  been  an  unregistered 
disposition.  And  by  the  Land  Transfer  Rules  (1903), 
No.  123,  when  an  application  or  instrument  capable  of 
registration  is  made  or  executed  for  the  sole  purpose  of 
carrying  out  on  the  register  a  transaction  already 
effected  by  a  deed  or  other  instrument  not  on  the 
register,  the  Inland  Bevenue  stamp  on  the  transaction 
shall  be  affixed  to  or  impressed  on  the  last  mentioned 
deed  or  instrument,  and  the  registered  instrument  shall 

(u)  Above,  pp.  1062, 1093-1095.  (z)  See  above,  pp.  651—656. 

(z)  Above,  p.  1095.  (a)  Stat.  38  &  39  Vict.  c.  87, 

(S^)  First  Schedule,  Fonn  20.  s.  83  (7). 
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bear  no  stamp  duty ;  provided  that  the  stamped  instru- 
ment shall  before  the  completion  of  the  registration  be 
produced  to  an  officer  of  the  registry,  to  show  that  all 
duty  payable  in  respect  of  the  transaction  has  been 
paid.  If  therefore  a  sale  of  registered  land  is  to  be 
completed  by  an  instrument  of  transfer  alone  {b)  duly 
registered,  such  instrument  must  be  stamped  according 
to  the  law  regulating  the  stamping  of  conYeyances  on 
sale  of  unregistered  land  (r).  Bat  in  those  oases  where 
the  instrument  of  transfer  is  accompanied  by  an  im- 
registered  assurance  to  the  purchaser  of  the  land 
sold  {d)f  that  assurance  must  be  duly  stamped  as  a 
conveyance  on  sale,  and  the  instrument  of  transfer  will 
then  require  no  stamp.  Besides  the  proper  Inland  Land 
Eevenue  stamps,  instruments  or  appUcations  delivered  ^^p«. 
for  registration  at  the  Land  Begistry  must  bear  the 
proper  Land  Registry  fee  stamps  (e). 

It  is  thought  that,  on  the  sale  of  registered  land,  the  Porchaser  of 
purchaser  is  equally  entitled,  as  in  the  case  of  unregis-  J^Sfwititled 
tered  land  (/),  to  have  aU  documents  of  title,  which  *^  J^^^?7 
relate  solely  to  the  purchased  land,  delivered  over  to  him  deeds, 
on  completion.    And  this  appears  to  be  the  case,  notwith- 
standing that  the  vendor  be  registered  vdth  an  absolute 
title,  so  that  the  purchaser  could  not  call  for  any  abstract 
or  for  production  of  these  documents  (g).    So  also  docu- 
ments of  this  kind  dealing  with  registered  incumbrances 
prior  to  first  registration,  which  are  discharged  on  com- 
pletion of  the  sale,  should  be  handed  over  to  the  pur- 
chaser, whether  the  proprietorship  of  such  incumbrances 
were  registered  or  not  (A).    But  the  purchaser's  right 


[ 


b)  Above,  p.  1091.  mentioned  here  that,  on  the  oom- 

e)  Above,  pp.  617 — 625.  pletion   of    anv  application   for 

(d)  Above,  pp.  1092 — 1095.  reg^tration   of    title,   aU   docu- 

(e)  See  Land  Transfer  Rules  ments  of  title  that  have  been 
(1903),  111 ;  Land  Transfer  Fee  used  in  support  of  the  application 
Order,  1903,  r.  3.  are  returned  to  the  applicant ; 

/)  Above,  p.  602.  Land  Transfer  Rules  (1903),  44. 

)  Above,  p.  1059.    It  may  be  (A)  Above,  pp.  1067—1069. 

w.— n.  28 


1,^ 
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to  require  any  statutory  acknowledgment  or  undertaking 
with  respect  to  any  document  of  title,  which  may  law- 
fully be  withheld  from  him,  appears  to  be  limited  to 
such  documents  as  are  necessary  to  make  a  good  title 
according  to  the  contract,  this  being  the  rule  applicable 
on  the  sale  of  unregistered  land  (i). 

Registration        Here  it  may  be  observed  that,  owing  to  the  limited 
with  qualified    g^^^.      -^^^  ^  ^^^  Qj^  registration  of  land  with  a 

orpoesesaoiy  ©  ^      o 

title  does  not  qualified  or  possessory  title  (A;),  such  registration  can 
root  of  ^tle.  never  form  a  good  root  of  title  (/) ;  so  that,  as  a  rule,  a 
purchaser  imder  an  open  contract  of  land  so  registered 
will  always  be  entitled  to  call  for  the  title  prior  to 
registration.  But  where  registered  leasehold  land  (m) 
is  sold  as  such  under  an  open  contract,  it  appears  that 
the  purchaser  has  no  more  right  to  call  for  the  lessor's 
title  than  if  the  land  were  not  registered  (n) ;  so  that,  if 
the  land  be  registered  with  a  good  leasehold  title  (o), 
the  purchaser  will  be  precluded  from  inquiring  into  any 
other  titie  than  that  registered  (jt?).  It  appears  how- 
ever that  any  registered  leasehold  land,  which  is  held 
by  underlease,  must  be  so  described  in  the  contract,  or 
by  underlease,  the  purchaser  will  be  entitied  to  object  to  the  title  (q). 
And  it  should  be  particularly  noted  that  a  registered 
transfer  of  leasehold  land  vests  in  the  transferee  the 
possession  of  the  land  comprised  in  the  registered  lease 
for  all  the  leasehold  estate  therein  described,  but  subject 
(amongst  other  things  (r) )  to  all  implied  and  express 


Sale  of 

registered 

leaseholds. 


Where  held 


it)  Above,  p.  606. 
k)  Above,  p.  1061,  n.  (;,  r). 
/)  Above,  p.  87. 

(m)  See  above,  p.  871,  and 
n.  (r). 

(fi)  Above,  pp.  80—82,  1059— 
1061. 

!o)  Above,  p.  1061,  n.  {q). 
p)  Above,  p.  1059. 

{q)  Above,  pp.  81,  n.  (d),  351. 

(r)  These  are  (1)  registered  in« 
oumfaranoeB;  (2)  unless  the  con- 


trary is  expressed  on  the  register, 
such  liabilities,  rights  and  in- 
terests as  affect  the  leasehold 
estate  and  are  by  the  Acts  de- 
clared not  to  be  incnmbranoes  in 
the  case  of  registered  frediold 
land;  and  (3)  estates,  rights  or 
interests  exempted  from  the  effect 
of  registration  with  a  qualified, 
good  leasehold  or  possessory  title ; 
see  above,  pp.  1058,  n.  («),  1059, 
1061,  n.  (y,  r),  1064—1066, 1073, 
1074,  1086,  and  next  note. 
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oovenantSy  obligations  and  liabilities  incident  to  such 
leasehold  estate  (s).     And  such  covenants,  obligations 
and  liabilities  do  not  appear  on  the  register,  except  only 
that  the  existence  of  a  prohibition  against  alienation 
without  licence  should  be  found  noted  thereon.      A  Purchaser 
purchaser  of  registered  leasehold  land  must  therefore  ^^i^tSc?^ 
call  for  an  abstract  and  production  of  the  lease  under  *^^  P'°" . 
which  the  land  sold  is  held,  in  order  to  ascertain  to  the  lease, 
what  covenants,  obligations  and  liabilities  he  will  become 
subject.    And  it  is  submitted  that  he  is  necessarily 
entitled  to  demand  such  abstract  and  production  under 
an  open  contract,  notwithstanding  the  terms  of  sect.  16 
of  the  Land  Transfer  Act,  1897,  above  quoted  (t) ;  for 
he  does  not  require  the  same  as  evidence  of  the  vendor's 
title,  but  as  evidence  of  matters  adverse  thereto  and 
excluded  from  the  effect  of  registration ;  and  he  would 
certainly  be  entitled  to  such  evidence  of  these  matters  if 
the  land  were  not  registered.    At  the  same  time,  a  pur- 
chaser of  registered  leasehold  land  by  private  contract 
is  advised  to  place  his  rights  in  this  respect  beyond 
doubt  by  special  stipulation.     If  the  covenants  or  con-  Unusually 
ditions  in  the  lease  should  be  unusually  onerous  or  ^^JJ^*^^" 
stringent,  it  is  thought  that  the  purchaser  would  be 
entitled,  under  an  open  contract,  to  object  to  the  title, 
as  upon  a  sale  of  unregistered  land  (u).   And  generally, 
in  all  other  respects,  save  as  to  proof  of  title  and  assur- 
ance by  registered  transfer,  contracts  for  sale  of  regis- 
tered lecksehold  land  are  governed  by  the  same  rules  as 
are  applicable  in  the  case  of  unregistered  leaseholds  (;r). 
By  the  Land  Transfer  Eules,  1903,  No.  62,  on  the  Registered 
registration  of  any  leasehold  land  held  under  a  lease  anhieot  to  a 
containing  a   prohibition  against    alienation  without  restriction  on 

alienatioii 

licence,  all  estates,  rights,  interests,  powers  and  remedies  ^rithout  the 

lessor's 
licence. 

(«)  Stat.  38  &  39  Tiot.  o.  87,  {t)  Above,  p.  1059. 

88.   13,   36,  38;    Land  Transfer  f^)  Above,  pp.  361.  862. 

M«    (1903),    65-69.    140-  ^  ^t^^^,  pj.  361 W- 

28  (2) 
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tmder  such  lease,  arising  upon  or  by  reason  of  any 
alienation  without  licence,  shall  be  expressly  exempted 
from  the  effect  of  registration.  On  the  sale  of  any  such 
leasehold  land  therefore,  the  lessor's  licence  to  the 
transfer  to  the  purchaser  must  be  obtained  as  in  the 
case  of  unregistered  land  {j/). 


CoYetaiints 
implied  on 
transfer  of 
registered 
leaseholds. 


By  the  Land  Transfer  Act,  1875  (2),  on  any  transfer 
of  leasehold  land  thereunder,  there  shall  be  implied,  in 
the  absence  of  any  entry  in  the  register  negativing  such 
implication,  a  covenant  by  the  transferor  that,  notwith- 
standing anything  by  him  done,  omitted  or  knowingly 
suffered,  the  rent  has  been  paid  and  the  lessee's  cove- 
nants and  conditions  in  the  lease  observed  and  performed 
up  to  the  date  of  the  transfer,  and  a  covenant  by  the 
transferee  to  pay  the  rent  and  perform  and  observe 
such  covenants  and  conditions  in  future,  and  to  indem- 
nify the  transferor  against  non-payment  of  the  rent  or 
breach  of  such  covenants  or  conditions  (a). 


Porohaseof 
registered 
land  whioh 
issettled. 


Land,  which  is  the  subject  of  a  settlement,  may  be 
registered  under  the  proprietorship  either  of  the  tenant  for 
life  having  the  power  of  sale  given  by  the  Settled  Land 
Acts  {b)y  or  of  the  trustees  of  the  settlement  having 
the  power  of  sale  or  holding  the  land  on  trust  for 
sale,  or  where  there  is  an  overriding  power  of  appoint- 
ment of  the  fee  simple,  of  the  persons  in  whom  that 
power  is  vested  (c) :  but  in  each  case  there  must  also 
be  entered  on  the  register  such  restrictions  or  inhibi- 
tions afi  may  be  prescribed  by  the  rules  or  may  be 
expedient  for  the  protection  of  the  rights  of  the  persons 


» 


J)  Above,  pp.  358  so. 

(z)  Stat.  38  &  39  Viot.  c.  87, 
B.  39 ;  see  L^d  Transfer  Rnles 
(1903),  138,  139,  of  whioh  the 
latter  modifies  and  extends  this 
enactment  in  a  maimer  appro- 


priate to  the  transfer  of  part  of 
the  land  comprised  in  the  lease. 

(a)  Above,  pp.  575,  580. 

lb)  Above,  pp.  307  so, 

\e)  Stats.  38  &  39  Vict.  o.  87, 
B.  68 ;  60  &  61  Vict.  o.  65,  s.  6  (1)., 
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beneficially  interested  in  the  land  (d).  Thus  where 
the  tenant  for  life  is  registered  as  proprietor,  restriof 
tions  are  entered  prohibiting  transfers  except  under  an 
order  of  the  registrar  or  by  way  of  sale  whereon  the 
purchase  money  is  to  be  paid  to  the  trustees  of  the 
settlement  (e) ;  and  where  the  trustees  are  registered  as 
the  proprietors,  restrict  ions  are  entered  on  transfers, 
unless  made  under  such  an  order  or  with  the  consent  of 
the  tenant  for  life  (/).  And  proper  restrictions  on 
registered  charges  are  also  entered.  But  in  all  these 
cases  the  person  or  persons,  in  whose  proprietorship  the 
land  is  registered,  can,  subject  only  to  the  restriction^ 
entered  on  the  register,  exercise  all  the  powers  of  dis- 
position given  by  the  Land  Transfer  Acts  to  the  regis- 
tered proprietor  of  registered  land  (g).  If  therefore 
any  such  person  or  persons  be  registered  with  an  abso- 
lute title,  a  purchaser  of  the  land  so  registered  is  only 
concerned  (apart  from  the  matter  of  registered  incum- 
brances and  things  declared  not  to  be  incumbrances  (h)  ) 
to  see  that  the  vendor's  proprietorship  is  registered  as 
claimed  (/),  and  that  the  restrictions  entered  on  the 
register  shall  be  duly  observed  (k).  He  is  not  concerned 
to  see  whether  the  vendor  has  any  power  of  sale  under 
the  settlement  or  by  virtue  of  the  Settled  Land  Acts ; 
nor,  indeed,  is  he  entitled  to  call  for  production  of  the 
instrument  of  settlement,  or  for  any  information  or 
evidence  as  to  its  contents  (/).  But  where  the  tenant 
for  life  or  the  trustees  has  or  have  been  registered  with 
a  possessory  title  only  subsequently  to  the  date  of  the 
settlement,  it  will  be  incumbent  on  a  purchaser  from 
him  or  them  to  ascertain  by  investigation  of  the  title 

(d)  Stat.  60  &  61  Vict.  c.  66,  o.  87,  ss.  22  sq.,  29  gq, ;  60  &  61 

8.  6  (2) ;  see  Land  Transfer  Rules  Vict.  c.  65,  ss.  6  (8),  8. 

(1903),  78—81,   128,  129,   186—  (A)   Above,    pp.     1059,    1060, 

190.  1066  sq. 

{e)  Land  Transfer  Roles  (1903)^  (i)  Above,  p.  1065. 

First  Schedule,  Forms  6,  7.  (k)  Above,  p.  1070. 

(/)  Ibid.  Foim  7.    See  above,  (/)  Stat.  60  &  61  Vict.  o.  66, 

pp.  291  sq.  fl.  6  (6) ;  and  sect.  16  (1),  above, 

{p)  See  Btats.   38  &  39  Vict.  pp.  1059,  1063. 
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in  the  same  maimer  as  if  the  land  were  not  registered, 
that  the  vendor  or  vendors  had  at  the  time  of  first 
registration  such  a  power  of  sale  as  wonld  have  entitled 
him  or  them  to  be  registered  as  proprietor  or  proprietors 
of  the  land  with  an  absolute  title  (m).  If  he  be  satisfied 
as  to  this,  he  may  accept  the  title  and  take  the  statutory 
transfer  without  any  other  assurance  (n).  Otherwise 
he  must  of  course  require  such  further  assurance  as 
may  be  necessary  in  the  circumstances  (o).  Where 
land  has  been  first  registered  with  a  possessory  title, 
and  a  settlement  thereof  has  been  subsequently  made, 
and  the  tenant  for  life  or  trustees  registered,  pursuant 
to  a  transfer  to  the  uses  of  the  settlement  ( i>),  as  pro- 
prietor or  proprietors,  a  purchaser  from  him  or  them 
under  an  open  contract  will  of  course  have  to  investi- 
gate and,  if  necessary,  get  in  the  title  prior  to  first 
registration  (o),  but  as  regards  the  estate  comprised  in 
the  settlement  he  will  only  have  to  see  that  he  obtains 
the  statutory  transfer  free  from  registered  incumbrances 
and  things  declared  not  to  be  incumbrances  (r) ;  and  he 
will  not  be  entitled  to  call  for  production  of  the  settle- 
ment («),  and  is  not  concerned  to  see  whether  the  vendor 
or  vendors  has  or  have  any  power  of  sale  thereunder. 
The  same  principles  are  of  course  applicable  where 
settled  land  is  purchased  from  persons  registered  as  the 
proprietors  thereof  in  virtue  of  their  having  an  over- 
riding power  of  appointment  {t). 


Porohafleof  Where  registered  land  is  sold  subject  to  registered 
laSTrai^ot  o^^?©8  created  subsequently  to  first  registration  («), 
to  registered  which  it  is  not  proposed  to  pay  oflF,  it  appears  that,  if 
inoan^r^oes.  ^^^  vendor  be  registered  with  an  absolute  title,  or  if  the 


(m)  Above,  pp.  1093,  1094. 

In)  Above,  p.  1094. 

(o)  Above,  pp.  1064  —  1066, 
1086   1094. 

(p)  See  Land  Transfer  Rolee 
(1903),  128. 


(r)  Above,     pp.     1059—1061, 
1066. 

(»)  Above,  pp.  1069  «^.,  1063. 

(0  Above,  p.  1100. 
(u)  Above,  p.  1069. 
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title  prior  to  first  registration  with  a  possessory  title 
were  perfect  (a;),  the  purohaser  will,  on  registration  of 
the  transfer  to  himself,  obtain  the  kgal  estate  in  the  land 
sold,  subject  to  the  registered  charges,  but  free  from  all 
other  estates  or  interests,  save  onlj  those  declared  not 
to  be  incumbrances  {y).  And  this  is  equally  the  case, 
although  the  chargees  hold  unregistered  mortgages  of 
the  vendor's  estate  (a).  The  purchaser  will  therefore 
be  in  a  more  favourable  position  in  some  respects  than 
the  purchaser  of  an  equity  of  redemption  of  unregistered 
land  {a).  Thus  he  will  not  take  subject  to  all  equitable 
interests  created  previously  to  the  sale  {a).  Nor  is  he 
liable,  as  it  appears,  to  be  adversely  affected  by  tack-  Tacking, 
ing  (ft) ;  for  the  estate  conferred  upon  him  by  the 
registration  of  the  transfer  to  himself  will  only  be 
subject  to  registered  charges ;  and  it  is  thought  that  any 
unregistered  further  charges  in  favour  of  any  registered 
chargee  will  be  extinguished  by  the  effect  of  the  regis- 
tered transfer,  notwithstanding  that  he  had  notice  of 
them  (c).  As  regards  the  risk  of  consolidation  (c?),  it  ConsoKda- 
is  provided  by  the  Land  Transfer  Act,  1897  (e),  that  Becuriiiee, 
nothing  contained  in  any  charge  shall  affect  any  regis- 
tered dealing  with  land  or  a  charge  in  respect  of  which 
the  charge  is  not  expressly  registered  or  protected  in 
accordance  with  the  Act  of  1875  and  that  Act.  This 
is  not  a  very  lucid  enactment.  But  it  appears  that, 
where  a  registered  charge  reserves  the  right  of  consoli- 
dation, such  right  cannot  be  exercised  to  the  prejudice 
of  a  subsequent  registered  transferee  or  chargee  of  the 
land,  unless  the  right  were  noted  in  the  register  (/). 
Where  the  right  of  consolidation  has  been  reserved  in 
a  mortgage  of  other  land  than  that  comprised  in  a 

ix\  Above,  pp.  1098,  1094.  1081  iq. 

(y)  Above,  p.  1073,  id)  Above,  p.  419. 

it)  Above,  p.  1074.  {e)  Stat.  60  ft  61  Yiot.  c.  65, 

(a)  Above,  p.  419.  8.  9-(4). 


Above,  p.  420.  (/)  See  Land  Tranafer  Bules 

{e)  Above,    pp.    1073,     1074,      (1903),  169. 
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registered  charge  (whether  the  other  land  be  registered 
or  not),  and  afiPected  or  has  oome  to  affect  (g)  the  land 
comprised  in  the  registered  charge,  the  case  does  not 
oome  within  the  terms  of  the  enactment  quoted.  But 
here  the  creditor's  right  of  consolidation  appears  to  be 
an  equity  arising  independently  of  the  registered  charge ; 
and  it  seems  that,  unless  the  right  were  noted  in  the 
register  against  the  land  comprised  in  the  registered 
charge  (A),  it  would  be  extinguished  by  the  effect  of  a 
registered  transfer  for  value  from  the  registered  pro- 
prietor of  that  land  (t).  The  result  appears  to  be  that 
a  purchaser  of  registered  land,  subject  to  registered 
charges  created  subsequently  to  first  registration,  need 
only  regard  the  charges  registered  and  any  right  of 
consolidation  entered  on  the  register.  But  the  purchase 
of  registered  land  to  be  transferred  subject  to  registered 
incumbrances  prior  to  first  registration  is  very  different. 
In  such  case  the  incumbrances  will  remain  paramount 
to  the  estates  conferred  by  the  registered  transfer ;  and 
it  does  not  appear  that  the  registration  of  the  transfer 
would  extinguish  any  legal  estate  outstanding  in  any 
one  of  the  incumbrancers  (k).  The  purchaser  therefore 
would  get  no  more  than  an  equity  of  redemption,  and 
he  would  be  exposed  to  some,  though  not  to  all,  of  the 
risks  to  which  he  would  be  liable  if  the  land  were  not 
registered  (/).  Thus  where  the  proprietorship  of  such 
incumbrances  has  not  been  registered,  it  seems  that  the 
owners  of  them  would  not  be  deprived  of  any  rights  of 
consolidation  or  tacking  which  they  might  exercise  if 
the  land  were  not  registered.  And  it  is  questionable 
whether  the  owners  of  such  incumbrances  are  in  any 
worse  position  in  these  respects,  where  they  have  pro- 
cured themselves  to  be  registered  as  proprietors  of  the 
incumbrances ;  although  it  may  be  contended  that  they 


ff)  See  above,  p.  420,  and  n.  (<)•  {k)  AboYe,  p.  1073. 

;A)  See  last  note  but  one.  (/)  Above,  p.  419. 

(•)  See  above,  p.  1074.  ^  '  ^^ 
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have  thereby  rendered  themselves  liable  to  the  same 
law  as  governs  the  proprietors  of  registered  charges 
subsequent  to  first  registration  (m). 

The  title  to  any  advowson,  rent,  tithes  impropriate  Regiatered 
or  other  incorporeal  hereditaments  of  freehold  tenure,  here^a^* 
maybe  registered  under  the  Land  Transfer  Acts  («)•  ™6^**- 
And,  as  it  is  expressly  enacted  that  all  hereditaments, 
corporeal  or  incorporeal,  shall  be  deemed  land  within 
the  meaning  of  these  Acts  (o),  it  appears  that  the  regis- 
tered proprietor  of  any  incorporeal  hereditament  so  regis- 
tered  has  the  same  statutory  powers  of  disposition  as  the 
registered  proprietor  of  registered  land  {p).  But 
nothing  in  the  Land  Transfer  Act,  1897,  shall  render 
compulsory  the  registration  of  the  title  to  an  incorporeal 
hereditament  (^).  As  we  have  seen(r),  quit  rents, 
crown  rents,  and  other  rents  having  their  origin  in 
tenure,  tithe  rentcharge,  and  payments  in  lieu  thereof 
or  of  tithes,  profits  d  prendrcy  and  easements,  are 
amongst  the  matters  declared  by  the  Acts  not  to  be 
incumbrances,  and  are  thus  exempted  from  the  effect  of 
first  registration  and  of  the  registered  transfer  of  regis- 
tered land  («).  These  incorporeal  hereditaments,  there- 
fore, if  not  registered  (^),  remain  subject  to  the  general 
law  {u)  as  regards  their  sale  and  assurance,  notwith- 
standing that  they  arise  within  a  district  where  regis- 
tration is  compulsory  {x).    But  the  sale  and  assurance 


(m)  See  stat.  60  &  61  Viot. 
o.  65, 8.  22  (6,  c) ;  Land  Transfer 
Boles  (1903),  176—181. 

(n)  Stats.  38  &  39  Viot.  c.  87, 
8.  82 ;  60  &  61  Vict.  c.  65,  First 
Sohedole;  Land  Tranitfer  Itules 
(1903),  71—73. 

(0)  Stat.  60  &  61  Vict.  c.  65, 


8.24(1|. 
1074. 


(p)  Above,   pp.   1058,  n.   («), 


(q)  Stat.  60  &  61  Viot.  c.  65, 
8.  24  (1) ;  see  sect.  20  (1,  2) ; 
above,  pp.  369,  370. 


(r)  Above,  p.  1059,  n.  (o). 

(»)  Above,  p.  1061,  n.  (jp,  q,  r). 

(t)  As  above  mentioned  (p.  1060), 
notice  of  sach  liabilities,  rights 
or  interests  as  are  declared 
not  to  be  inoumbranoes  maj  be 
entered  on  the  register ;  bat  it  is 
not  provided  that  such  notice 
shall  have  any  partionlor  effect, 
and  it  apf)ears  to  have  no  effect 
bejond  giving  notice  of  what  is 
entered. 

{ti\  Above,  pp.  383  8q, 

(x)  See  above,  p.  369. 
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of  any  registered  incoipareal  hereditament  is  governed 
by  the  same  rules  as  apply  in  the  case  of  registered 
land(y). 


Rentcfairges 
iMniDfl^ont 
ofr^gutered 
land. 


Bentcharges  or  annuities  issuing  out  of  registered 
land  are  not  amongst  the  things  declared  not  to  be 
incumbrances  (s).  They  appear  to  be  incumbrances  on 
the  land  (a),  and  if  already  existing  when  the  land  is 
registered,  they  may  be  entered  in  the  register  as 
incumbrances  prior  to  first  registration  with  an  absolute 
title,  either  without  their  proprietorship  being  regis- 
tered or  not  (ft).  "When  so  entered,  they  will  be  pro- 
tected, as  being  registered  incumbrances,  from  the  effect 
of  first  registration  and  registered  transfers  of  the 
land  (ftft).  If  the  proprietorship  of  such  rentcharges  be 
not  registered,  they  will  remain  subject  to  the  general 
law  as  regards  their  sale  and  assurance  (c).  But  if  their 
owners  procure  themselves  to  be  registered  as  the  pro- 
prietors thereof,  it  appears  that  the  rentcharges  will 
thenceforth  be  assimilated  to,  and  transferable  in  the 
same  manner  as,  rentcharges  created  by  registered 
charge  subsequently  to  registration  of  the  land 
charged  (d).  Under  the  Land  Transfer  Act,  1897  (tf), 
rentcharges  or  annuities  to  issue  out  of  registered  land 
may  be  created  by  way  of  registered  charge  (/)•  And 
the  registered  proprietors  of  such  charges  have  the  same 
powers  of  disposition  by  way  of  registered  transfer  and 


g' 


f)  Above,  pp.  1069  sq. 
(z)  Above,  p.  1069,  n.  (o). 
{a)  See  above,  p.  142,  n.  {t), 

{b)  LaDdTnuisferRule8(1903), 
46,  176—181,  above,  pp.  1061, 
1066,  1073. 

Ikb)  Above,  p.  1067. 
{e)  Above,  pp.  388  tq. 

(d)  Stat.  60  ft  61  Vict  o.  66, 
s.  22  (6,  c) ;  Land  Transfer  Rules 
(1903),  176—181. 

{e)  Stat.  60  &  61  Yiot.  c.  66, 
8.  9  (8) ;  Land  Transfer  Rules 


(1903),  160. 

(/)  In  snob  ease  tbe  grantee 
of  the  rentcharge  appears  to  have 
the  rights  and  remeoieB  given  by 
the  J^d  Transfer  Acts  to  the 
registered  proprietor  of  a  regis- 
tered charge,  so  far  as  the  same 
are  applicable  to  the  reooverr  of 
an  annuity  (see  stats.  38  &  39  Vict, 
o.  87,  ss.  23—27 ;  60  &  61  Vict. 
0.  66,  s.  9  (3) ) ;  and  in  addition, 
the  remedies  conferred  by  sect.  44 
of  Uie  Gonveyanoing  Act,  1881 
(stat.  44ft45Vict.  0.  41). 
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sub-oharge  thereof  as  are  given  in  case  of  registered 
charges  to  secure  payment  of  a  principal  sum  of 
money  (g).  Besides  this,  the  Act  of  1875  (A)  proyided 
for  the  registration  of  any  fee  farm  grant  or  other  grant 
reserving  rents  or  services  to  which  the  fee  simple  estate 
in  any  freehold  land  about  to  be  registered  or  registered 
might  be  subject,  with  such  particulars  of  the  land  or 
services,  and  the  conditions.annexed  to  the  non-payment 
or  non-performance  or  otherwise  of  such  rent  and 
services  as  might  be  prescribed ;  and  enacted  that  any 
record  so  made  should  be  conclusive  evidence  as  to  the 
rents,  services  and  conditions  so  recorded,  and  such  fee 
simple  estate  as  last  aforesaid  should  be  subject  thereto 
accordingly.  Where  a  transfer  of  registered  land  in 
consideration  of  a  rentcharge  is  registered  under  this 
enactment,  the  transferee  is  to  be  registered  as  the  pro- 
prietor of  the  land,  the  rentcharge  entered  in  the  charges 
register  as  an  incumbrance  thereon  (t),  and  the  trans- 
feror registered  as  the  proprietor  of  the  rentcharge 
under  a  separate  title  {k).  It  is  obvious  that  rent- 
charges  or  annuities,  to  issue  out  of  land  already  regis- 
tered, should  be  created  either  by  registered  charge  or 
by  way  of  registered  transfer  subject  to  a  rentcharge,  so 
that  the  title  thereto  can  be  duly  registered ;  as,  if  granted 
by  unregistered  disposition,  they  will  be  liable  to  be 
extinguished  by  the  effect  of  a  registered  transfer  for 
value  of  the  land  on  which  they  are  charged  (/). 

It  is  thought  that  all  rights  appendant  or  appurtenant  Rights 
in  law  (m)  to  any  registered  land  will  vest  in  the  person  anS^aMi^. 
registered  as  proprietor  pursuant  to  any  statutory  transfer  tenant. 


(p)  Stats.  38  &  89  Yiot.  o.  87,  (t)  Land  Transfer  Rnles  (1903), 

s.  40 ;  60  &  61  Yiot.  o.  66,  s.  22  130. 
(6,  c)  ;     Land   Transfer    Roles  /.v  tu:j  ,  iqi 

(1903),  178-181.  W  ^'^-  '•  ^^^• 

(A)  Stat.  38  &  39  Viot.  c.  87,  W  Above,  pp.  1073,  1074. 

s.  82.  (m)  Above,  p.  562. 
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thereof  (n).  Such  a  registered  transfer  would  aeem  to 
be  a  oonveyanoe  of  the  land  within  the  meaning  of 
sect.  6  of  the  Conveyancing  Act  of  1881  (o),  so  as  to 
operate  by  virtue  of  that  Act  to  convey  to  the  trans- 
feree all  privileges  or  advantages  enjoyed  with  the  land 
at  the  time  of  oonveyance.  And  this  is  oonfirmed  by 
the  Land  Transfer  Rules  (1903)  {p).  The  vendor  of 
registered  land,  when  entitled  to  modify  (q)  the  effect 
of  these  statutory  provisions,  must  be  careful  to  insert 
the  words  necessary  for  his  protection  in  the  instrument 
of  transfer. 


Creation  of 
eaflemeots  or 
other  rights 
oyer  regis- 
tered Iwd. 


The  statutory  potcers  (r)  of  disposition  given  by  the 
Land  Transfer  Acts  to  the  registered  proprietor  of 
registered  land  do  not  extend  beyond  the  transfer  of 
the  land  registered,  or  any  part  thereof,  and  the  creation 
of  registered  charges  thereon  (») ;  they  are  not  exercis- 
able for  the  grant  of  any  profit  a  prendre,  easement,  or 
similar  right  over  the  land  registered.  If,  therefore,  a 
sale  be  made  of  any  such  right  to  be  created  anew  over 
registered  land,  effect  can  only  be  given  to  the  contract 
(except  in  the  case  mentioned  above  (t) )  by  the  same 
method  of  assurance  as  if  the  land  were  not  registered. 
In  such  case  the  purchaser  will  have  the  same  right  of 
investigating  the  vendor's  title  to  the  land,  over  which 
the  right  sold  is  to  be  granted,  as  if  the  land  were  not 


(fi)  Notwithstanding  that  he 
appears  to  come  in  nnder  a  new 
statutory  title  ;  above,  p.  1074  & 
n.  (r).  The  case  appears  to  be 
analogous  to  the  recovery  of  land  in 
a  real  action  at  common  law,  when 
the  reooveror,  coming  in  by  title 
paramount,  tacitly  recovered  the 
appurtenances,  as  weU  as  the 
laud  itself;  Litt.  s.  149;  Ck>. 
litt.  104  b,  151  a  &  n.  (3),  154  b, 
306  b,  849  b. 

(o)  Stat.  44  &  45  Vict.  c.  41 ; 
see  sect.  2  (v) ;  above,  j).  562. 

(p)  Rule  164,  providing  that 
the  registration  of  a  person  as 


£ 


proprietor  of  land  shall  vest  in 
im,  together  with  the  land,  all 
rights,  privilege,  and  appiirteu- 
ances  appertaining  or  reputed  to 
appertain  to  the  land  or  any  part 
thereof,  or,  at  the  time  of  regis- 
tration, demised,  occupied,  or 
enjoyed  therewith,  or  reputed  or 
known  as  part  or  parcel  of  or 
appurtenant  to  the  land  or  any 
part  thereof. 


(q)  See  above,  p.  563. 
(r)  Above,  p.  1074. 


(«)  Stats.  38  &  89  Vict.  o.  87, 
ss.  22,  29 ;  above,  p.  1106  &  n.  {<e). 
(t)  Above,  n.  (p). 
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registered  (m)  ;  subject,  however,  to  the  rule  already 
mentioned  (t?),  that  where  an  absolute  title  is  vested  in 
the  vendor  by  Act  of  Parliament,  as  on  registration 
under  the  Land  Transfer  Acts  with  absolute  title  (ar), 
he  cannot  be  required  to  give  any  other  or  earlier  proof 
of  his  title.  And  the  purchaser  will  be  entitled  to 
call  for  an  abstract  and  production  of  all  unregistered 
assurances  dealing  with  the  land  in  question  off  the 
register;  since  the  vendor  cannot,  by  any  conveyance 
of  the  right  sold,  extinguish  any  estate  or  interest  so 
created  (y).  The  purchaser  will  also  have  the  same 
right  to  covenants  for  title  (z),  and  he  should  make  the 
same  searches  (a)  as  it  the  land  were  not  registered  (b).  Searches. 
Where  such  a  right  is  sold  by  itself,  it  must  neces- 
sarily be  granted  by  an  unregistered  deed;  but  the 
purchaser  may  as  well  procure  notice  of  the  right 
to  be  entered  on  the  register  (c).  Where  a  con- 
tract for  the  sale  of  some  registered  land  includes  an 
agreement  for  the  sale  of  some  particular  easement,  or 
other  such  right  as  aforesaid,  to  be  granted  over  other 
land  of  the  vendor's,  it  is  thought,  according  to  the 
principle  asserted  above  (^),  that  the  grant  of  the  ease- 
ment or  right  should  be  made  by  a  deed  separate  from 
the  instrument  of  transfer ;  but  notice  of  the  right  may 
be  registered  against  the  land  afiected  thereby  {c). 

The  Land  Transfer  Acts  make  no  special  provision  ReservaiioEi 
for  the  reservation  of  any  easement  or  similar  right  on  ^^  ^^'th 
the  transfer  of  registered  land.     Such  a  reservation  right  over 
must  therefore  be  effected  by  the  like  assurance  as  in  i^**^ 
the  case  of  unregistered  land  (/) ;  that  is  to  say,  by  way 


(u)  Above,  p.  383. 

(t;)  AboTe,  p.  81  &  n.  (y). 

(x)  AboTe,  p.  1061,  n.  (jEi). 

(y)  Of.  above,  pp.  1073,  1074. 

(z)  Above,  pp.  575  aq, 

ia)  Above,  pp.  511  sq, 

(b)  It  does  not  appear  that  a 
purchafler  of  such  a  right  to  be 
created  anew  over  regpistered  land 


ia  a  pnrchaser  of  registeied  land 
within  the  meaning  of  sect.  16  of 
the  Land  Trans&r  Act,  1897 
(above,  pp.  1059,  1105), 

(e)  See  above,  p.  1106,  n.  {t). 

{d)  Above,  p.  1095. 

(/)  See  1  Davidson,  Prec.  Gonv. 
96,  97,  4th  ed. ;  75,  76,  5th  ed. 
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Bestrictive 

oonditioDS 

affeoting 

registerod 

land. 


of  grant  from  the  transferee,  who  must  execute  the 
deed  containing  it  (g).  It  appears  that  a  reservation  of 
this  kind  may  well  be  made  in  an  instrument  of  transfer 
of  registered  land  if  apt  words  be  employed  and  the 
transferee  execute  the  instrument  of  transfer  (A).  But 
as  the  reservation  of  an  easement  or  other  such  incor- 
poreal hereditament  as  above  mentioned  (t)  is  not  a  provi- 
sion necessarily  giving  rise  to  an  entry  in  the  register  (A), 
and  as  it  is  desirable  that  the  person  making  the  reserva* 
tion  shall  have  evidence  of  his  title  thereto  in  his  own 
possession  (/),  it  is  thought  that,  where  a  stipulation  is 
made  on  the  sale  of  registered  land  for  any  reservation 
in  the  vendor's  favour  (w),  the  reservation  should  be 
made,  by  unregistered  assurance  to  be  executed  in  dupli- 
cate (so  that  the  vendor  may  retain  the  counterpart), 
and  should  also  be  made  in  the  instrument  of  transfer, 
which  the  purchaser  should  execute  (w).  The  vendor 
may  then  procure  notice  of  the  right  created  by  the 
reservation  to  be  registered  against  the  land  (o). 

We  have  seen  {p)  that  conditions  restricting  the  use 
of  any  registered  land  must  be  registered  in  order  to  be 
completely  effective ;  as,  unless  so  registered,  they  are 
liable  to  be  extinguished  by  the  effect  of  a  registered 
transfer  of  the  land  (q).  But  the  powers  of  disposition 
given  by  the  Land  Transfer  Acts  do  not  extend  to 
making  such  conditions  (r),  which  must  therefore  be 


(ff)  Do0  d.  Dottffliu  7.  Lockf  2  A. 
&  E.  706,  743 ;  JFiekkam  v.  Haw- 
her,  TMl.  &W,  63,  76 ;  Durham, 
^.  Ry,  Co.  V.  Walker,  2  Q.  B. 
940,  967  ;  Fannell  v.  Mill,  3  0.  B. 
625,  637,  638;  Proud  y.  Bates, 
34  L.  J.  Gh.  406,  411 ;  May  y. 
BellevilU,  1905,  2  Gh.  605. 

(h)  Above, pp.  1077,  n.  {e),  1090. 
It  maj  be  obserred  here  that  in 
order  to  reserve  (t.^.,  by  way  of 
g^rant  as  above  mentioxied)  an 
easement  or  other  incorporeal 
hereditament  in  fee,  it  is  neoee- 
aary  to  nse  proper  words  of  in- 
heritanoe ;  Litt.  s.  1 ;  Go.  Litt. 


9  a,  b.  It  does  not  appear  to  be 
sufficient  to  reserve  such  a  right 
to  the  transferor  and  the  regis- 
tered proprietor  for  the  time  being 
of  the  land,  to  which  the  right  is 
to  be  annexed. 

(i)  Above,  p.  1108. 

(k)  Above,  p.  1095. 

{I)  See  above,  p.  1095. 

hn)  Above,  pp.  665,  667. 
\n)  Above,  n.  (A). 
lo)  Above,  p.  1106,  n.  (t), 
Ip)  Above,  p.  1085. 
Iq)  Above,  p.  1074. 
(r)  Above,  p.  1108. 
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oreated  in  the  same  manner  as  if  the  land  were  not 
registered  («).  Where  any  registered  land  is  sold  to- 
gether with  the  benefit  of  a  stipulation  for  restricting  in 
future  the  use  of  some  adjoining  land,  it  is  thought  that 
the  purdia.ser  has  the  same  right  of  investigating  the 
title  to  the  adjoining  land,  and  should  make  the 
same  searches,  as  in  the  case  of  an  easement  to  be  Seazohes. 
oreated  thereover  {t) ;  and  the  restrictive  conditions 
must  necessarily  be  oreated  by  deed  of  covenant  separate 
from  the  instrument  of  transfer.  Where  registered 
land  is  sold  subject  to  restrictive  conditions  to  be  newly 
created  thereover,  they  should  be  made  by  separate  deed 
of  covenant  to  be  executed  by  the  purchaser,  and  should 
be  mentioned  in  the  instrument  of  transfer  as  well  (u) ; 
and  the  transferee  must  execute  the  instrument  of 
transfer  (j;).  In  either  case  the  restrictive  conditions 
must  be  duly  registered  (y),  for  which  purpose  produc- 
tion of  the  land  certificate  is  required  (s). 

By  the  Land  Transfer  Act,  1875  (a),  any  restrictive  Removal  from 
condition  registered  thereunder  as  annexed  to  registered  of  ^rSStetivo 
land  may  be  modified  or  discharged  by  order  of  the  conditions. 
Court,  on  proof,  to  the  satisfaction  of  the  Court,  that 
such  modification  will  be  beneficial   to    the   persons 
pnncipally  interested  in  the  enforcement  of   such  con- 
dition (b).    But  it  appears  that  such  conditions  may 
also  be  released,  wholly  or  partially,  by  all  the  persons 
entitled  to  the  benefit  thereof  (c) ;  and  that  the  entries 
in  the  register  may  be  removed  or  modified  accord- 
ingly (rf). 

When  any  land  is  registered  in  the  name  of  two  or  Joint  regis- 
tered pro- 


(•)  Above,  pp.  428,  429.  (a)  Stat.  38  &  39  Vict.  o.  87,  pnotors. 

U)  Above,  p.  1109.  B.  84. 

(«)  Land  Transfer  Rulefl(1903),  (*)  See  Ground  Sent  Development 


%)  Above,  p.  1090.  ^;  y-/;^' ^^^2'  ^  ^-  «7*- 

(y)  Land  Transfer  Rules  (1903),  W  See  above,  pp.  431,  924. 

153,  223.  (d)  Land  Transfer  Roles  (1903), 

(«)  Above,  p.  1062,  n.  (»).  17. 
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more  persons  as  joint  proprietors  thereof,  it  appears  that 
they  have  together  the  same  powers  of  disposition  as  a 
single  registered  proprietor  («),  subject  to  any  restriction 
thereon,  which  may  be  entered  in  the  register  (/). 
They  must  therefore  all  execute  any  instrument  of 
transfer  or  charge  which  they  may  make. 


Corporation 
reg^tered  as 
proprietor. 


Where  an  application  for  registration  as  proprietor 
of  land  or  a  charge  is  made  by  a  corporation,  evidence 
is  required  of  its  incorporation  and  of  its  power  to  deal 
with  the  land  or  charge  (g) ;  and  if  the  corporation  be 
in  any  way  restrained  from  alienation  (A),  a  restric- 
tion, protecting  such  restraint,  is  to  be  entered  in  the 
Tranafer  to  a  register  (i).  And  a  transfer  of  land  to  a  corporation  {k) 
corpora  on.     -^  ^^^  ^  ^^  registered  until  the  registrar  is  satisfied 

that  it  is  in  accordance  with  the  law  of  mortmain  (/) ; 
and  where  it  shall  appear  to  the  registrar  that  a  right 
of  pre-emption,  or  reverter,  or  restrictive  condition,  or  a 
restriction  on  alienation  by  the  transferee,  or  any  other 
like  right  or  i*estriction  exists,  or  may  arise,  he  shall 
enter  notice  of  any  such  right  or  conditions,  or  a 
restriction  or  inhibition  protecting  any  such  right, 
condition,  or  restriction  on  alienation  or  otherwise,  in 
such  manner  and  form  as  he  shall  think  fit  (m).  An 
intending  purchaser  or  chargee  of  land  registered  in 
the  name  of  a  corporation  should  therefore  find  any 
restrictions  which  may  exist  on  the  corporation's  powers 
of  alienation  («),  properly  noted  in  the  register;  and, 


(e)  Stats.  38  ft  39  Vict.  c.  87, 
s.  69 ;  60  &  61  Vict.  o.  65,  s.  14  (1) 
and  First  Schedule. 

(/)  A  restriction  may  be  en- 
teim  on   dispositions   by   joint 

EroprietorSi  after  their  number 
as  been  reduced  below  some 
specified  limit;  stats.  38  &  39 
Vict.  c.  87,  s.  83  (3) ;  60  &  61 
yiot.  0.  65,  First  Schedule ;  Land 
Transfer  Rules  (1903),  224,  225. 


C^)  Land  Transfer  Rules  (1903), 
256. 


29. 


(A)  Above,  pp.  855  tq. 

(0  Land  Transfer  Rules  (1903), 


{k)  See  ibid.  r.  144. 
(/)  Above,  p.  852. 
(m)  Ibid.  r.  146. 
(»)  Above,  pp.  855  tq. 
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of  oonrse  he  cannot  take  the  transfer  or  charge  unless 
the  restrictions  can  be  complied  with  or  removed  (o). 
But  as  it  is  enacted  in  the  Land  Transfer  Act,  1897  (j>)y 
that  where  a  registered  disposition  would  if  unregis- 
tered be  absolutely  void,  the  register  shall  be  rectified, 
and  the  person  suffering  loss  by  the  rectification  shall 
be  entitled  to  the  indemnity  provided  by  the  Act  (g),  it 
appears  that  any  one  proposing  to  take  a  registered 
transfer  or  charge  from  a  corporation  must  satisfy 
himself  with  respect  to  the  incorporation  and  the  powers 
of  alienation  possessed  by  the  corporation  in  the  same 
manner  as  if  the  land  were  not  registered  (r).  For  if 
he  should  omit  to  do  this,  and  the  transfer  or  charge 
were  void  as  being  ultra  vires  («),  and  the  necessary 
restriction  had  not  been  entered  in  the  register,  he 
might  be  ejected  from  the  land  or  lose  his  charge 
thereon ;  although  it  appears  that  he  would  be  entitled 
to  the  indemnity.  And  he  must  of  course  satisfy 
himself  that  the  instrument  of  transfer  or  charge  is 
executed  in  such  manner  as  will  bind  the  corpora- 
tion {t). 

Lands,  which  are  vested  in  trustees  for  any  charitable  Charily  lands 
uses,  or  in  the  official  trustee  of  charity  lands,  and  for  '®fi^***®     • 
the  sale  of  which  the  consent  of  the  Charity  Commis- 
sioners (u)   or   Board  of   Education  {x)   is  by  statute 
required,  may  be  registered  in  the  proprietorship  of 


(o)  Above,  p.  1070. 

(p)  Stat.  60  &  61  Vict.  o.  65, 
8.  7  (2). 

(q)  See  sect.  7  (1) ;  stat.  38  & 
39  Viot.  0.  87,  8.  95. 

(r)  Abore,  p.  866. 

(»)  Above,  pp.  866 — 867. 

(t)  Above,  p.  866. 

{u)  Above,  pp.  394,  404  sg. 

(x)  By  the  Board  of  Education 
(Powers)  Order  in  Gonnoil,  1902, 
made  under  the  Board  of  Educa- 
tion Act,  1899  (stat.  62  &  63  Vict, 
c.  33,  8.  2  (2)),  all  powers  oon- 

W. — II. 


ferred  on  the  Gharitj  CommiB- 
sioners  bj  the  Charitable  Trusts 
Acts,  1863  to  1894,  and  relating  , 
to  endowments  held  solely  for 
educational  purposes  were  teans- 
ferred  to  the  Board  of  Education ; 
except  the  powers  of  appointing 
the  official  trustees  of  charitable 
funds  and  of  making  orders  for 
vesting  or  transferring  lands  or 
funds  in,  to  or  from  the  official 
trustee  of  charitable  lands  or 
the  official  trustees  of  charitable 
funds- 
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fiuch  trustees  or  offioial  trustee,  subject  to  a  restriction 
on  alienation  without  the  consent  of  the  CommissioDers 
or  the  Board,  as  the  case  may  be  (y).  But  land,  which 
is  held  for  charitable  uses  and  can  be  sold  without  the 
consent  of  the  Charity  Comnussioners  or  the  Board  (s), 
may  be  registered  in  the  proprietorship  of  the  trustees 
thereof  having  the  power  of  sale  (a)  without  any  restric- 
tion (b) .  Where  application  for  registration  as  proprietors 
of  land  or  a  charge  is  made  by  any  body  of  trustees, 
in  whom,  as  such,  property  from  time  to  time  vests  (c), 
evidence  is  required  of  the  provisions  under  which  the 
property  so  vests  and  of  their  power  to  deal  with  the  land 
or  charge  (d)  ;  and  if  their  estate  be  subject  to  a  restraint 
on  alienation,  a  restriction  protecting  the  same  is  to  be 
entered  (e).  A  transfer  of  land  for  charitable  uses  (/) 
shall  not  be  registered  until  the  registrar  is  satisfied 
that  it  is  in  accordance  with  the  law  relating  to  charit- 
able uses  (g)  ;  and  the  like  notice,  restriction  or  inhibi- 
tion is  to  be  entered,  where  necessary,  as  on  a  transfer 
to  a  corporation  (h).  Owing  to  the  above-mentioned 
provision  of  the  Land  Transfer  Act,  1897,  as  to  regis- 
tered dispositions,  which  if  unregistered  would  be 
absolutely  void  (t),  it  appears  that,  where  an  intending 
purchaser  or  chargee  of  land  registered  in  the  name  of 
joint  proprietors  or  a  sole  proprietor,  without  any 
restriction,  has  notice  that  it  is  held  upon  any  charitable 
trust,  he  should  satisfy  himself  that  it  can  lawfully  be 
disposed  of  without  the  consent  of  the  Charity  Commis- 
sioners, or  Board  of  Education,  in  the  same  manner  as 
if  the  land  were  not  registered  (k). 

(y)  Land  Transfer  Rales  (1903),  (e)  Ibid.  r.  29. 

88,  84,  86.  (/)  See  ibid.  r.  146. 

(e)  Above,  p.  406  &  n.  (l).  (^)  Above,  pp.  893  tq.  ;  see  p. 

(a)  Above,  pp.  870,  n.  (m).  1 100.  395  &ji.  (l). 

lb]  LandTransfer  Rules  (1908),  ^^^  Land  Transfer  Rules  (1903), 

{e)  Above,  p.  409.  ^*^'  ^'^^^^^  *^^®'  P*  ^^^^• 

(d)  LandTraiisferRiiles(1903),  (0  Above,  p.  1113. 

266.  {k)  Above,  p.  406  &  n.  (/). 
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Here  it  may  be  observed  that  the  above-mentioned  EfPeot  of  a 
enactment  of  the  Land  Transfer  Act,  1897  (/),  providing  d^^tion 
that  the  register  shall  be  rectified  where  a  registered  ^^ijl?^" 
disposition  would  if  unregistered  be  absolutely  void,  would  be  7oid. 
appears  to  be  very  far-reaching  in  its  effect,  and  to 
introduce  into  dealings  with  registered  land  an  element 
of  uncertainty  against  which  a  purchaser  has  no  protec- 
tion. Thus  a  purchaser  of  land  from  a  vendor  registered 
as  proprietor  with  an  absolute  title  is  precluded  from 
inquiring  into  the  earlier  titie ;  he  must  accept  the 
present  entries  in  the  register  as  conclusive  evidence  {m). 
If  however  the  vendor  had  been  so  registered  under  a 
transfer  which  if  unregistered  would  have  been  void  (as 
from  a  corporation  in  excess  of  its  powers  or  from 
trustees  prohibited  from  selling  without  the  Charity 
Commissioners'  consent  (n) ),  it  appears  that  those 
entitled  by  virtue  of  the  nullity  of  such  transfer  would 
have  the  right  to  have  the  register  rectified ;  that  is  to 
say,  they  might  insist  that  the  vendor  was  not  the  lawful 
registered  proprietor  of  land,  and  procure  the  removal 
of  his  name  from  the  register.  But  if  it  can  be  so  main- 
tained that  the  vendor  is  not  the  registered  proprietor 
of  the  land,  it  appears  to  follow  that  he  cannot  validly 
exercise  the  powers  of  disposition  given  to  the  registered 
proprietor,  so  as  to  extinguish  outstanding  interests. 
The  transfer  to  the  purchaser  therefore,  though  duly 
registered,  would  appear  not  to  vest  in  him  an  inde- 
feasible estate  in  fee  simple  (o),  but  to  give  him  only 
an  estate  voidable  at  the  instance  of  those  entitled  to 
the  rectification  of  the  register.  It  is  true  that  the 
purchaser  would  be  entitled  to  an  indemnity  under  the. 
Land  Transfer  Act,  1897  (p) ;  but,  as  was  recognised  in 
founding  the  jurisdiction  to  decree  specific  perform- 
ance (9),  pecuniary  damages  are  not  an  adequate  com- 

(Q  Above,  p.  1113.  (o)  Above,  p.  1073. 

(m)  Above,  p.  1059.  (p)  Above,  p.  1113  &  n.  {g). 

(n)  Above,  pp.  1113,  1114.       (q)  Above,  p.  988. 
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pensation  for  being  deprived  of  land  purchased  with 

the  expectation  of  an  indefeasible  title.    Other  instances 

of  registered  dispositions,  which  if  unregistered  would 

be  absolutely  void,  are  forged  transfers  (r),  and  transfers 

void  for  mistake  (s)  or  for  non-compliance  with  the 

statute  regulating  the  assurance  of  land  to  charitable 

Protection  of    uses  {t).     It  should  be  noted  that,  in  the  above  respects, 

SS^g         *  person  taking  or  deriving  title  under  a  registered 

under  a  transfer  of  a  registered  charge  made  by  a  registered  pro- 

tramfer  of  &  .   ,  .  ....  .      ,  -  .j   j. 

charge  made    pnetor,  whose  title  was  acquired  under  a  void  disposi- 

^^'eto^^'        tion,  appears  to  stand  in  a  more  favourable  position ; 

entitled  as  it  is  enacted  in  the  Land  Transfer  Act,  1897  (t/), 

deposition!      ^^^  ^  registered  transferee  for  value  of  a  charge  and 

his  successors  in  title  shall  not  be  affected  by  any 

irregularity  or  invalidity  in  the  original  charge  itself, 

of  which  the  transferee  was  not  aware  when  it  was 

transferred  to  him.     But  the  like  protection  is  not 

accorded  to  the  original  chargee  himself,  nor  to  persons 

claiming  imder  avoid  transfer  of  a  valid  charge.     Thus 

it  has  been  decided  that  in  the  case  of  a  forged  transfer 

of  a  charge,  the  name  of  the  person  misled  by  the 

forgery  must  be  removed  from  the  register,  but  he  is 

entitled  to  the  indemnity  provided  by  the  Act  (x). 

Sare^  land  •  ^^^  ^^^  ^^^  ^®  registered  to  an  undivided  share  in 
mines  apart  land,  or  to  mines  and  minerals  severed  from  the  surface, 
rom  aoe.  ^^  ^  cellars,  flats,  or  chambers,  in  the  same  manner  as 
to  the  entirety  (y).  But  we  have  seen  (a)  that  nothing 
in  the  Land  Transfer  Act,  1897,  shall  render  com- 
pulsoiy  the  registration  of  the  title  to  an  undivided 
share  in  land,  or  to  mines  and  minerals  apart  from  the 

M  Above,  p.  764.  {x)  A.^O.  v.  OdeU,  1906,  W.  N. 

US  Above,  p.  671  &  n.  (m),  81. 

{t)  Above,   pp.   394   tq.,    396,  (y)  Stats.  38  &  39  Vict.  c.  87, 

1114.  8.  82;  60  &  61  Vict.  c.  65,  s.  14  (1); 

(m)  Stat.  60  &  61  Vict.  c.  66,  Land  Transfer  Rules  (1903),  71— 

First  Schedule,  amending  stat.  77. 
38  &  39  Vict.  c.  87,  b.  40.  (r)  Above,  p.  870. 
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surface.     Tliis  exemption,  however,  is  not  extended  to 
cellars,  flats,  chambers,  or  similar  hereditaments  (a). 

Copyholds  cannot  be  registered  as  such  under  the  Copyholds 
Land  Transfer  Acts ;  nor  customary  freeholds  in  any  tomary ' 
case  in  which  an  admission  or  any  act  by  the  lord  of  ^re®'*®!^^- 
the  manor  is  necessary  to   perfect  the   title   of    the 
tenant  (6).      But  freeholds  intermixed  with   and  in- 
distinguishable from  copyholds  or  customary  freeholds 
may  be  so  registered :  though  in  such  case  notice  is  to 
be  entered  on  the  register  of  the  facts  relating  to  the 
tenure  of  the  land,  and  the  tenure  of  that  portion  of 
the  land,  which  is  not  freehold,  will  remain  unaffected 
by  the  registration  {c).     We  have  seen  that  nothing  in 
the  Land  Transfer  Act,  1897,  is  to  render  compulsory 
the  registration  of  the  title  to  freeholds  intermixed  with 
and  indistinguishable  from  lands  of  other  tenure,  or  to 
corporeal  hereditaments  parcel  of  a  manor  and  included 
in  a  sale  of  a  manor  as  such  {d).     The  title  to  a  manor  Manor ; 
or  a  seignory  may  be  registered  {e).  seignory. 

The  purchase  of  registered  land  from  a  mortgagee  Parchafie  of 
exercising  his  power  of  sale  is  a  matter  demanding  ]^^irom  a 
special  notice.     A  mortgagee  of  registered  land  may  n»ortgagee 
occupy   one  of  four  different    positions.      First,    his  power  of  sale. 
mortgage  may  be  a  registered  incumbrance,  prior  to 
first  registration  with  an  absolute  title,  whereof  the  pro- 
prietorship is  not  registered  (/).     Secondly,  the  mort- 


(a)  See  stat.  60  &  61  Vict.  c.  65, 
8.  24 ;  aboye,  p.  370. 

(b)  Stat.  88  &  39  Vict.  o.  87, 
R.  2.  Bat  if  at  &uj  time  land  is 
fonnd  to  have  been  registered 
with  absolute  or  qualified  title 
contrary  to  the  provisions  of  this 
section,  the  registration  shall  not 
be  annulled,  bat  shaU  be  deemed 
an  error  not  capable  of  rectifica- 
tion under  the  Principal  Act,  and 
any  person  suffering  loss  therebj 


shall  be  indemnified  accordingly ; 
Stat.  60  &  61  Vict.  c.  65,  I^rst 
Schedule. 

{c)  Stat.  38  &  39  Vict.  c.  87, 
s.  67;  Land  Transfer  Rules  (1903), 
87. 

(rf)  Above,  p.  370  &  n.  (n). 

{e)  Stat.  38  &  39  Vict.  c.  87, 
s.  82 ;  Land  Transfer  Rules  (1903) , 
71 ;  aboye,  p.  1105. 

(/)  Above,  p.  1067. 
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gagor  may  have  registered,  after  the  mortgage,  with  a 
possessory  title,  when  the  mortgage  will  have  been  an 
estate,  right  or  interest  then  subsisting  as  adverse  to  or 
in  derogation  of  his  title  (g).  Thirdly,  the  mortgage 
may  be  a  registered  incumbrance,  prior  to  first  registra- 
tion with  an  absolute  title,  whereof  the  proprietorship 
is  registered  {h).  And  fourthly,  the  mortgage  may 
have  been  made  subsequently  to  the  registration  of  the 
land  (f). 

^™*^Me  In  the  first  of  these  oases  all  that  has  to  be  ascer- 

inonm-  tained  from  the  register  is  that  the  incumbrance  is  duly 

priOTto'fipst  registered,  as  alleged,  so  as  to  remain  paramount  to  the 
registration,  effect  of  first  registration  with  an  absolute  title  and  of 
as  proraiBtOT  registered  transfers  of  the  land  (k).  This  done,  the  in- 
of  the  in-  vestigation  of  the  title  will  be  conducted  in  the  same 
manner  exactly  as  if  the  land  were  not  registered  (/) ; 
the  same  points  being  particularly  attended  to  as  on  a 
purchase  of  unregistered  land  from  a  mortgagee  exer- 
cising his  power  of  sale  (m) .  But  the  assurance  of  the  land 
sold  to  the  purchaser  and  the  completion  of  the  contract 
present  some  difficulty,  owing  to  the  fact  that  the  land 
is  registered  in  the  proprietorship  of  the  mortgagor,  or 
his  successor  in  estate,  who  presumably  is  no  party  to 
the  contract.  We  will  suppose  that  the  purchaser  is 
buying  omder  an  open  contract  and  that  the  land  sold 
is  situated  in  a  district  where  registration  on  sale  is 
eompulsoiy  (n).  As  the  vendor  is  selling  an  estate 
paramount  to  the  title  of  the  registered  proprietor  and 
entirely  unaffected  by  the  registration,  it  is  at  least  ques- 
tionable whether  he  is  a  vendor  of  registered  land  within 
the  meaning  of  sect.  16  of  the  Land  Transfer  Act, 
1897  (o) :  but  it  is  submitted  that  he  is,  since  the  land 

(a)  Above,  p.  1061,  n.  (r).        (Q  Aboye,  pp.  1068,  1069. 

(A)  Above,  p.  1067.  (m)  Above,  pp.  338  sq. 

i)  Above,  pp.  1067  1069.        „)  j^^      ^^  3^9 

Jl  ^'"""'   ^^'  '"'  '  "  ^''^'  (0)  Above,  pp.  IO69I1O62. 


OF  THE  SALE  OF  REGISTEKED  LAND. 


111^ 


sold  is  in  foot  already  registered,  and  the  vendor  can- 
not, by  oonveyance  under  his  power  of  sale,  confer  a 
title  under  which  an  application  can  be  made  for 
registration  as  first  proprietor  of  the  land  {p).  If  this 
suggestion  be  correct,  the  vendor  will  be  bound,  at  the 
purchaser's  request  and  at  his  own  expense^  and  notwith" 
standing  any  stipulation  to  the  contrary^  either  to  procure 
the  registration  of  himself  as  proprietor  of  the  land,  or 
of  the  incumbrance,  under  which  he  is  selling,  or  to 
procure  a  transfer  from  the  registered  proprietor  to  the 
purchaser  {q).  And  if  the  sale  be  not  regulated  by  the 
above  enactment,  it  is  thought  that,  under  an  open 
contract,  the  vendor  would  nevertheless  be  bound  to 
procure  the  purchaser's  registration  as  proprietor  of  the 
land  :  otherwise,  although  it  appears  that  the  purchaser 
would  obtain  the  legal  estate  (r),  there  would  remain 
outstanding  the  registered  proprietor's  interest  with  the 
powers  of  disposition  incident  thereto  {s).  But  in  this 
event  the  purchaser  would  have  to  bear  the  expense  of 
such  registration,  except  that  of  any  acts  to  be  done  for 
this  purpose  by  the  vendor  himself  or  any  other,  neces- 
sary party,  such  as  the  registered  proprietor  of  the 
land  {t).  The  sale  should,  it  is  thought,  be  completed 
by  an  unregistered  assurance  of  the  estate  sold  to  the 
purchaser,  in  which  the  vendor  should  covenant  against 
incumbrances  (m),  followed  by  the  registration  of  the 
purchaser  as  proprietor  of  the  land :  but  the  purchaser 
should  not  pay  the  price  until  he  has  acquired  a  clear 
right  to  be  registered  as  proprietor  and  is  satisfied  that 


(p)  Seestat.  60  &  61  Viofc.  o.  65, 
8.  20  (1,  2) ;  above,  pp.  369,  370. 

{q)  Aboye,  pp.  1061,  1062. 

(r)  Beoaofle  the  vendor  oonld 
not  confer  a  title  nnder  which  an 
appUcation  for  firtt  registration 
could  be  made ;  see  above,  n.  {p) ; 
Gozens-Hardy,  L.  J.,  Capital  and 
Oountiet  Bank,  Zd.  y.  Rhodes,  1903, 
1  Ch.  631,  656,  657. 


(«)  Under  the  general  law  of 
sale,  it  is  the  duty  of  the  vendor 
of  an  unincumbei^sd  estate  in  fee 
simple  to  get  in  aU  outstanding 
interests,  whether  paramount  to 
his  own  or  not ;  see  aboye,  pp.  34, 
130—134,  446,  539,  n.  (;),  542, 
962,  963. 

(0  Above,  pp.  372,  .373,  646, 
646,  1080,  n.  (o). 

(m)  Above,  pp.  1092,  1095. 


i:» 


ifiir.g  jW  SEQBTZSZD  LiiSD. 


bubC  ]£  :3e-  ^viguLir's  sbctibsi  •caiKULe^  tb 


Zd  tae  Tion 


;  zL^tmat 


:2i» 


of 


^ii£  ^^  pcjccecirs  ^izist  as 


Or  t^e  VQU^JT  most  prrxnz?  2i3ia»f  za  Wre^iteieii  ms 
prrcra^tsx-  •:!  tise  rrmnn^iaaeei^  tdi&t  wfrTi'h  fe  is  sell- 
iz^,  WML  ie  wiZ  SL^^iir*  :3i»  sdSxdrr  po 


txiif  jizL'i  jirl'i  in.  ■Jiaraae- •:£  ^5$  prw<er  •:£  ale  r  .  mad  wiU 
lie'^i^&^itHi to  i*'\^*naae  :ni>>  some  iz.  th^  ipinbaaee's  Ikiuur. 
Or  pcoceeiEz^  aisst  ^  tusa  Txsi&r  tci^  Lansi  Teansfer 

leg'^CnCLi^n  a&  prcpr^ftcr  o£  tntf  jizuL  Is  ^  thoogbt 
tLit  the  puTiCdser  Si  oiritled^  13.  ozas  waj  or  stocber,  to 
L&ve  tLe  Lmd  s:Li  trazi^«zRd  rzro  It5»  ovel  icji^ered 
propEiet.iz^LEp  ;  a2id  he  dboold  isi^st  on  •:  btamin^  this. 
If  the  Tecjjtor  proecze  a  tranter  frooi  tiEie  Roistered 
pro^etor  sad  aH  other 


jf    Abo^f*.  pp.  litid. : I<«J. 

::  ScaSB.  W  J:  3»  Tit  e.  57. 
■^  17;  6*)  Jr  "jI  Taut. c-  •5.5,  ».  ^  1  « 
t'l  •Sv  c  :  Loiui  Trsi&aer  Kaje» 
I}<)  J  .  175 :  b«u}w.  p.  LLIJ.  It 
do«B  Boc  ippe&T  thA2  ni  thi2»  easw 
4u&  Tenior  would  bAve  tbe  rixac 
to  prutfMi?  himself  to  be  napatend 

''J    ProTufiiur  that*  wb«s  die 
o<  di»pom?o< 

<d  Coot  or  V 


aalebvft 


the 


of  a  dnd  poQ  exwtttwi 
aeec.   77    of   Ike    Laads 
Act.  1843, 


of  a 


lijviitneof  a^alatote. 


So  HB•^  QCJJff 


lie  t  ■iiiBii  a  tTiHiufci^  or  Ut 
cseearariL  cxf  a  fjsaniiiiHt  canaot  be 
obcamtfiL  <ir  chk  ohIt  b« 
after  mulne  delajor 
mrisGnr  wsix^  afber 
amier  cibese  ntla»  to 
pnffior.  smi  oil  prodBetka  of  tiie 
.«« 
he  auj 

IB.  or  eoERctiaK  of  tiie 


be  dbaa 
\fT  r.  15:*   OK  a 


€t.    Aad 


or  bj  rirtae  of 
the 


tka^tke 
^ri^tke 


w. 


■oi  ascctod.  vj- 

to 

of  tkehud 
alnwe,  pu   1063, 


OF  THE  SALE  OF  REGISTERED  LAND,  1121 

himself  to  be  registered  as  proprietor  of  theinoumbranoe 
and  then  transfer  to  the  purchaser,  the  purchase  money 
may  be  paid,  after  a  priority  notice  has  been  obtained 
in  favour  of  the  transfer  to  the  purchaser,  on  the  execu- 
tion of  the  unregistered  assurance  and  the  instrument  of 
transfer  to  the  purchaser  and  on  delivery  of  the  land 
certificate  (^),  or,  where  the  vendor  has  been  registered 
as  proprietor  of  the  incumbrance,  of  the  certificate  of 
incumbrance  (c),  with  the  priority  notice  endorsed 
thereon  {d).  But  if  application  be  made  under  rule  151 
to  have  the  purchaser's  name  entered  as  proprietor  of 
the  land,  it  is  thought  that  he  should  not  part  with  the 
purchase  money  until  the  registrar  has  directed  the 
required  entry  to  be  made ;  for  until  then  the  purchaser 
has  no  absolute  right  to  be  so  registered,  and  he  cannot 
be  assured  that  the  application  will  be  granted  (e).  The  Searches, 
question,  what  searches  should  be  made,  also  depends 
on  the  manner  in  which  the  purchaser's  registration  is 
to  be  effected.  If  he  is  to  obtain  a  transfer  from  the 
registered  proprietor  of  the  land  and  all  other  necessary 
parties  (the  incumbrance  being  expunged  from  the 
register  (/) ),  or  from  the  vendor  when  registered  as 
proprietor  of  the  incumbrance  under  which  the  sale  is 
made,  it  appears  that  the  effect  of  the  transfer,  when 
registered,  will  relieve  him  from  the  necessity  of  making 
any  searches  outside  the  Office  of  Land  Registry,  except 
in  Bankruptcy  {g).  But  if  application  for  the  purchaser's 
registration  is  to  be  made  under  rule  151  {h),  the  same 
searches  should  be  made  as  upon  the  sale  of  unregistered 
land  (i) ;  for  the  purchaser's  claim  to  be  so  registered 
must  be  proved  to  the  registrar's  satisfaction  (h). 

(b)  And  also  of  the  certificate  {e)  Consider  the  termB  of  r.  151, 
of  onarge,  if  anj  chargee  concur      aboye,  n.  (a), 

in  the  transfer.  tf\  Above,  p.  1067. 

(e)  Stat.  60  &  61  \^iot.  c.  66,  YJ  ..^^  *JL   ,«««     insfi 

s.  8  (4) ;  above,  p.  1065,  n.  (o).  ^    ^^^^»  PP'  1086-1088. 

{d)  Above,  pp.  1074  sq.,  1079  W  Above,  p.  1120,  n.  (a). 

&  n.  (m),  1081.  (»)  Above,  pp.  511  f^. 


1122 


OF  THE  SALE  OF  BEGISTERED  LAND. 


PoTchaae 
from  ft  mort- 
gagee seUmg 
under  a  mort- 
gage prior  to 
registration 
with  a  poBsee- 
Boxy  tide. 


Where  the  mortgage  was  made  prior  to  the  mort- 
gagor's registration  as  first  proprietor  with  a  possessory 
title,  the  same  principles  apply,  but  the  oircumstanoes 
are  different.  The  title  must  be  investigated  and 
searches  made  in  the  same  manner  as  if  the  land 
were  not  registered  (A:).  But  it  is  doubtful  whether 
the  vendor  is  a  vendor  of  registered  land  within  the 
above  mentioned  enactment;  for,  although  the  land 
has  been  already  registered  with  a  possessory  title,  it 
seems  that  he  can  confer  a  title  under  which  application 
may  be  made  for  first  registration  with  an  absolute 
title  (/).  It  appears,  however,  that  for  this  reason,  if 
the  land  sold  be  situate  in  a  district  where  registration 
is  compidsory,  the  purchaser  would  not  obtain  the  legal 
estate  unless  or  until  he  were  registered  as  the  proprie- 
tor thereof  {m).  So  that  he  would  in  any  case  be 
entitled  to  require  the  vendor  to  procure,  at  his  expense, 
his  registration  as  proprietor  of  the  land  (n).  It  appears 
that  this  can  only  be  effected  either  by  a  transfer  from 
the  registered  proprietor  and  his  registered  incum- 
brances, if  any,  or  by  an  application  under  rule  151  (o). 
The  sale  should,  it  is  thought,  be  completed  by  an 
unregistered  assurance  of  the  land  to  the  purchaser,  in 
which  the  vendor  should  covenant  against  incum- 
brances {p)y  followed  by  his  registration  as  proprietor 
of  the  land  to  be  obtained  in  either  of  the  above  men- 
tioned ways ;  and  the  purchase  money  should  be  paid 
according  to  the  mode  of  completion  adopted  {q). 


Fordhase 
from  an  in- 
cumbrancer, 
prior  to  first 


Where  the  vendor  is  the  registered  proprietor  of  a 
registered  incumbrance  prior  to  first  registration  with 
an  absolute  title  (r),  it  appears  to  lie  in  the  purchaser's 


(k)  Above,  pp.  611  f^.,  1066, 
1086,  1093,  1094. 
It)  Above,  pp.  1118,  1119. 
(m)  Above,  pp.  869,  370. 
(»)  Above,  pp.  872,  378,  1119 


&  n.  (r). 

(o)  Above,  p.  1120  &  n.  (a). 
(p)  Above,  pp.  1093—1096. 
(q)  Above,  pp.  1074—1081. 
(r)  Above,  p.  1067. 
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option  whether  he  will  investigate  the  title  off  the  regis-  registration, 
ter  or  not  («) ;  hut  it  seems  that  he  must  do  so,  in  the  pt^^Sor  " 
same  manner  as  if  the  land  were  not  registered  (^),  as  theinomn- 
he  cannot  ascertain  from  the  entries  in  the  register 
whether  the  power  of  sale  has  hecome  exercisahle  or 
not  (m).  The  vendor,  being  registered  as  the  proprietor 
of  the  incumbrance  under  which  he  is  selling,  is  enabled 
by  the  Land  Transfer  Acts  {x)  to  give  effect  to  his  power 
of  sale,  when  exercisable,  by  transferring  the  land,  on 
which  he  has  the  registered  incumbrance,  in  the  same 
manner  as  if  he  were  the  registered  proprietor  thereof. 
What  the  purchaser  has  to  ascertain,  therefore,  by 
investigation  of  the  title  and  inspection  of  the  register 
is  that  the  vendor  is  the  registered  proprietor  of  a 
registered  first  charge  prior  to  registration  with  an 
absolute  title,  that  he  has  the  power  of  sale,  and  that 
the  power  of  sale  has  become  exercisable  (^).  The 
purchaser  need  make  no  searches  outside  the  Office  of 
Land  Registry,  except  in  Bankruptcy  («).  Completion 
should,  it  is  thought,  be  effected  by  a  separate  assurance  of 
the  land,  in  which  the  vendor  should  covenant  against  in- 
cumbrances (a),  together  with  a  registered  transfer  from 
the  vendor  in  exercise  of  his  statutory  power  in  that 
behalf ;  and  the  purchase  money  may  be  paid  as  above 
mentioned  in  discussing  the  proper  mode  of  completing 
an  open  contract  to  purchase  registered  land  {b).  There 
will  be  no  need  to  produce  the  land  certificate  to  procure 
the  purchaser's  registration,  but  production  of  the  cer- 
tificate of  incumbrance  will  be  required  (c). 


(*)  Above,  p.  1067. 

h)  Above,  pp.  338  tq, 

(w)  See  Brickdale  &  Sheldon's 
Land  Transfer  Acts,  634,  2nd  ed. 

{x)  Above,  p.  1120  &  n.  («).  By 
Stat.  60  &  61  Viot.  c.  65,  b.  9  (1), 
a  transfer  of  land  made  hj  the 
reg^istered  proprietor  of  a  reg^- 
tered  charge  with  power  of  sale 
shaU  operate  as  a  conveyance  in 


professed  exercise  of  the  power  of 
sale  conferred  by  the  Convey- 
ancing Act  of  1881 ;  see  above, 
p.  341  &  n.  («). 

(y)  Above,  pp.  338  iq, 

iz)  Above,  pp.  1086—1088. 
a)  Above,  pp.  1095,  1096. 
b)  Above,  pp.  1074—1081. 
e)  Stat.  60  &  61  Vict.  o.  65, 
s.  8  (4) ;  above,  p.  1065,  n.  (o). 
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Parohase  The  Sale  of  land  under  the  power  of  sale  conferred 

cWgee  ^7  ^  registered  charge  which  haa  been  created  suhse- 

Bub8«iueiitto  quently  to  the  refristration  of  the  land,  is  similar  to 
the  last  case,  except  that  the  circumstances  admit  of 
interests  paramount  to  the  charge ;  as  where  the  title 
registered  is  absolute,  but  there  are  incumbrances  prior 
to  registration,  or  where  the  title  registered  is  qualified 
or  possessory.  If  there  should  be  such  interests  outstand- 
ing, the  title  thereto  must  of  course  be  proved,  and  they 
must  be  got  in  or  discharged  as  above  mentioned  in  case 
of  the  sale  of  registered  land  by  the  registered  proprie- 
tor (e/).  Apart  from  such  interests,  as  where  the  title 
registered  is  absolute  and  free  from  incumbrances  prior  to 
registration,  it  appears  that  the  purchaser,  under  an  open 
contract,  would  have  no  right  to  investigate  the  title  off 
the  register  (e),  or  need  to  search  outside  the  Office  of 
Land  Registry,  except  in  Bankruptcy  (/) ;  but  he 
would  have  to  ascertain  from  the  register  that  the  vendor 
was  the  registered  piroprietor  of  a  registered  first  charge 
with  power  of  sale  (^),  and  that  at  the  time  of  registra- 
tion of  the  charge  the  proprietor  of  the  land  whs  registered 
with  an  absolute  title;  and  he  would  have  to  satisfy 
himself  that  the  power  of  sale  had  become  exercisable  (A) . 
To  make  sure  of  this,  he  should  inspect  the  instrument 
of  charge,  which  is  filed  in  the  register,  but  of  which  a 
copy  would  be  found  in  the  certificate  of  charge  (j). 
As  regards  the  estate  which  the  vendor  had  power  under 
the  charge  to  sell,  the  sale  would  be  completed  by  a 
registered  transfer  of  the  land  sold  from  the  vendor  to 


(rf)  Above,  pp.  1066, 1086, 1093. 

(e)  Above,  pp.1069,  1060, 1073. 

(/)  Above,  pp.  1086—1088. 

{ff)  The  Land  Transfer  Act, 
1897,  8.  9  (2),  applied  to  regis- 
tered obarges  the  power  of  sale 
and  other  powers  g^ven  by  the 
Conveyancing  Act  of  1881  (stat. 
44  &  46  Vict.  o.  41,  88.  19—24, 
except  sect.  21  (1,  4)),  to  mort- 
gagees by  deed;  so  that,  as  the 


instnunent  of  charge  is  a  deed, 
the  chargee  will  have  all  these 
powers  in  the  absence  of  stipula- 
tion to  the  contrary.  See  stats. 
38  &  39  Vict.  c.  87,  ss.  22  tq,,  27 ; 
60  &  61  Vict.  c.  66,  s.  9;  Land 
Transfer  ItuleB(  1903),  169;  above, 
pp.  1094,  1123,  n.  (x), 

(A)  Above,  pp.  338  »q. 

(i)  Above,  p.  1096,  n.  («). 


OF  THE  SALE  OF  REGISTERED  LAND.  1125 

the  purchaser ;  the  yendor  haying  a  statutory  authority, 
as  registered  proprietor  of  a  registered  charge,  to  transfer 
the  land  sold  under  his  power  of  sale  in  the  same  manner 
as  if  he  were  the  registered  proprietor  of  the  land  (k). 
The  purchase  money  may  be  paid  on  taking  the  pre- 
cautions explained  aboye  (/) ;  and  production  is  reqtiired 
of  the  certificate  of  charge  alone,  and  not  of  the  land 
certificate  (m).  It  is  thought  that  the  yendor  could  be 
required  to  giye  the  usual  mortgagee's  coyenant  against 
incumbrances  (n) ;  although,  where  an  absolute  title 
had  been  registered,  the  purchaser  under  an  open  con- 
tract would  not  be  entitled  to  any  coyenants  for  title  (o). 
This  being  so,  it  would  appear  more  oonyenient  to  take 
the  coyenant  against  incumbrances  by  a  separate  deed, 
which  the  purchaser  could  retain  in  his  own  posses- 
sion {p) ;  and  in  this  deed  an  assurance  to  the  purchaser 
of  all  the  yendor's  estate  and  interest  {q)  in  the  land 
sold  may  also  be  inserted. 

Particular  difficulties  arise  where  a  sale  of  registered  Sale  and 
land  is  to  be  followed  by  an  immediate  mortgage  there-  regis^d^ 
of,    the  mortgagee    adyancing  part  of  the  purchase  ^^nd. 
money  (r)  :  but  to  explain  these  it  is  necessary  to  say  a 
few  words  about  the  form  of  a  mortgage  of  registered 
land. 

The  statutory  charges  onregisteredland,  which  werein-  Remedies 
tioduced  by  the  Land  Transfer  Acts  («),  appear  to  confer  ^^^i^^^ 
on  the  chargee  fairly  adequate  remedies  for  the  recoyery  chuges  on 
of  the  mortgage  debt  and  interest  by  suing  the  mort-  S^dL*"**^ 

{k)  Stat.  38  &  89  Viot.  o.  87,  {p)  See  above,  p.  1095. 

8.  27 ;  see  above,  p.  1123,  n.  {x).  (^x  gee  above,  p.  1092. 

(0  Above,  pp.  1074—1081.  ,  (   ..  '%„ 

\m)  Stat.  60  &  61  Vict.  o.  65,  M  ^^^«'  P-  ^^2. 

8.  8  (4) ;  above,  p.  1065,  n.  (o).  («)  Stat8.  38  &  39  Viot.  c.  87, 

(»)  Above,  pp.  678,  1123.  88.  22—28;  60  &  61  Viot.  c.  65, 

(o)  Above,  p.  1062.  8.  0. 


OF  nre  stxt  '•ur  umustebed  iasd. 

«eor  vraaati^  '  -  ^r  ^xaaee  of  the  power  of  sale  («) 
ind  by  *wwJ««e»  --  ;  bat  they  are  defident  in  respect 
of  the  i»«t¥**^  '  remedy  hy  entry  into  poflBession. 
AVImiv  tW  T*s'!'^t^  proprietor  of  the  land,  vho  created 
thf  _,a~«M«i  i-iiarg«,  had  himself  the  legal  estate,  the 
— ~(y(«ii  sp'prtetor  of  the  registered  charge  appears  to 
Wi«  «  i^  iMtrrrtt  in  the  land  charged  in  the  natnre  of 
.  -.^  tbtffWi^  for  the  principal  money  and  interest 
^,ip'  ('  and  a  legal  right  of  entry  into  poeeeesiou  or 
MvMPt  of  the  rents  and  profits  of  the  land  chai^;ed  (2) : 
kat  h«  obtains  no  estate  in  the  land,  and  the  I^nd 
jpumte  Acts  do  not  expressly  give  to  a  registered 
^T^  the  same  or  the  like  effect  as  they  give  to  s 
jwtstered  traDsfei  of  the  land  {a).  The  result  is  that, 
Although  the  ohargee's  rights  of  lien  and  entry  appear 
to  be  clearly  paramount  to  all  subsequent  registered  or 
nnrfgistered  dispositions  of  the  legal  estate  in  the 
land  (A),  it  is  not  absolutely  certain  whether  they  take 


it)  Stat.  Sa  &  39  Vict.  o.  87, 
B.  2'i.  Aa  an  offlce  copy  of  the 
jnstramoDt  of  obarife  is  now  OOD- 
taiiied  in  the  certificate  of  cLar^, 
and  wfaen  to  contained  U  made 
prifid  ffif  BviienoB  at  tbeinBtm- 
ment  (above,  p.  loes,  n.  (i)  ),  the 
ofaarfcM  bas  in  bi>  otd  powes^on 
■nffident  evidenoa  for  enforcing 
the  coTenant  to  pay  impliud  in 
the  obarge. 

((•)  AhcTG,  p.  1124  An.  (g). 

(I)  Stat.  3B  &  39  Vict.  o.  87, 
i.  26,  enabling  the  ohargee  to  en- 
force a  fareclorare  or  aale  of  the 
land  oharged  in  the  > 


Dsfer 


3  bim  by  way  o 
rage.  By  the  Land  1 
Bu)ee  (1903),  164,  the  chargee, 
on  obtaining  an  order  for  fore- 
doiiure  absolute,  ii  entitled  to  be 
legiitered  aa  proprietor  of  the 
land,  iubjeot  to  prior  charges,  if 
any.  And  it  appeera  that  bo  will 
thus  obtain  the  like  oatate  as  if 
the  laud  bad  been  tranaferred  to 
Um  for  Talne  by  the  person  re- 


gistered aa  proprietor  thereof  at 
Oio  time  of  registration  of  the 

(y)  Slat.  3S  ft  39  Viet.  a.  87, 
B.  22.  Jt  ia  immatfrial  that  no 
moll  interest  was  preTionBly 
known  to  the  Engli^  law  ol 
land ;  the  aatbority  of  Parlia- 
ment is  enpreme  ;  and  all  Courts, 
of  law  a»  well  as  of  eqnity,  are 
bonnd  to  gire  effect  to  the  charge', 
see  Lord  Adneal*  T.  Mtray,  1905, 
A.  C.  631,839. 

(l)  Stat.  3S  &  39  Vict.  o.  87, 
8.26. 

(a)  AboTc,  pp.  lOfiS,  n.  (e), 
1061,  nn.  {p,  q,r),  1073. 

(b)  The  opinion  bas  been  ex- 
pressed that  a  registered  charge 
"  does  not  oonvey  any  legal  estate 
so  as  to  enable  the  mortgagee  to 
maintain  an  action  for  the  re- 
ooTeiT  of  the  land";  WoUten- 
holme's  Forma  and  Precedents, 
219.  n.  (a),  6th  ed.,  citing  AOto 
T.  ir«Kb,  68  L.  T.  143.  That  case 
however  merely  deoidea  that, 
on  ejectment  by  one  o'"'"  ' 
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priority  over  preyious  unregistered  dispositions  of  the 
legal  estate,  or  if  they  do,  whether  the  right  of  entry 
can  be  asserted  without  making  the  person  entitled  to 
the  legal  estate  a  party  to  the  action  (c).     The  question 
is  this  : — Since  the  Acts  do  not  expressly  attribute  any 
extinguishing  effect  to  a  registered  charge,  can  the 
registered  proprietor  of  registered  land,  after  he  has 
parted  with  the  legal  estate  therein  by  unregistered 
disposition  ((/),  confer  by  a  registered  charge  a  kgal 
lien  and  a  legal  right  of  entry,  taking  priority  over  the 
outstanding  legal  estate  in  the  land  P    It  is  thought 
that  the  provision  of  the  Land  Transfer  Act,  1875  (e), 
which  permits  of  the  disposition  of  registered  land  by 
unregistered  assurance,  subject  to  the  maintenance  of  the 
estate  and  right  of  the  registered  proprietor^  points  to  the 
preservation  to  the  registered  proprietor  of  his  statutory 
power  to  create  registered  charges,  notwithstanding  that 
he  has  parted  with  the  legal  estate  in  the  land ;  and 
that,  on  an  exercise  in  such  circumstances  of  the  statu- 
tory power  of  charging,  the  chargee  would  still  obtain 
a  legal  lien  and  a  legal  right  of  entry  taking  precedence 
of   the  outstanding  unregistered  legal  estate  in  the 
land.     This  appears  to  be  the  opinion  of  Lord  Jus- 


nnder  an  equitahU  title,  the  person 
entitled  to  the  legal  estate  must 
be  a  party  to  the  action.  Bat, 
as  above  maintained  (n.  (y) ),  the 
chargee  has  a  legal  right  of  entrj ; 
so  this  case  has  no  application. 
And  with  great  respect  to  the 
opinion  of  the  learned  author 
cited,  it  is  not  necessaiy  to  have 
the  legal  estate  in  land  in  order 
to  maintain  successfully  an  action 
to  recover  possession  thereof. 
We  have  seen  that  by  the  common 
law  a  man  wrongfully  disseised 
of  land  was  divested  of  all  estate 
therein,  and  left  with  a  mere 
right  of  entry  or  even  of  action ; 
aTOTC,  p.  773.  But  he  could 
nevertheless  weU  maintain  an 
aotioA     to     recover     poflsession 


against  aU  persons  whomsoever 
for  the  time  being  in  occupation 
of  the  land ;  see  Wms.  Beal  Prop. 
17  &  n.  (ff),  64,  19th  ed.,  and 
authorities  there  cited. 

(e)  See  previous  note.  If  the 
charg«e  were  to  sue  the  mort- 
gagor to  get  possession  of  the 
land  charged,  it  is  thought  that 
the  latter  would  be  precluded 
from  asserting  that  the  legal 
estate  was  outstanding  in  some 
third  person  ;  Doe  d.  Ogle  v. 
Viekera,  4  A.  &  E.  782 ;  Doe  d. 
Hurst  V.  Clifton^  ib.  809,  813; 
JDoe  d.  Levy  v.  Home^  3  Q.  B. 
767,  760,  766. 

{d)  Above,  p.  1072. 

(e)  Stat.  38  &  89  "^ot.  c.  87, 
8.  49 ;  above,  p.  1072  &  n.  (>}. 
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tioe  Cozens-Hardy  (/).  And  this  opinion  may  be 
farther  supported  by  the  oontention  that  the  owner 
of  the  unregistered  legal  estate,  having  allowed  the 
registered  proprietor  to  remain  on  the  register  as 
ostensible  owner  of  the  land,  with  all  the  registered 
proprietor's  powers  of  disposition,  is  estopped  from 
asserting  his  own  rights  in  derogation  of  any  interest  or 
right  created  by  any  exercise  of  those  powers  (g).  There 
is  however  a  more  serious  objection  to  the  position  of  a 
registered  ohargee  of  registered  land.  Where  the 
mortgaged  land  is  let  at  the  time  of  registration  of  the 
charge,  the  chargee,  not  acquiring  any  estate  in  the 
land  (A),  does  not  become  an  assignee  of  the  mortgagor's 
legal  estate  in  reversion  on  the  leases.  It  follows  that, 
although  the  chargee  may  enter  into  receipt  of  the 
rents  and  profits  of  the  mortgaged  land  (t),  it  is  at  least 
extremely  doubtful  whether  he  can  sue  the  tenants  on 
the  lessees'  covenants  in  the  leases,  or  enforce  any  pro- 
viso for  re-entry  therein  contained  (^*).  Besides  this, 
when  a  registered  chargee  enforces  his  right  of  entry  (t), 


(/)  Capital  and  Countiet  Banh, 
Ld.  y.  Rhodety  1903,  1  Ch.  631, 
656. 

{a)  Above,  p.  1081,  n.  (r). 

(A)  Above,  p.  1126. 

(i)  Above,  p.  1126. 
.  {k)  It  is  thonght  that  the 
chargee,  having  a  mere  lien  on 
the  reversion,  oonld  not  be  held 
to  be  an  assignee  of  part  of  the 
reversion  and  so  entitled  to  en- 
foroe  the  covenants  and  right  of 
re-entry;  see  Go.  Litt.  215  a; 
Wright  V.  Burroughea,  3  C.  B. 
685.  Bat  he  might  possibly  be 
considered  to  be  *'  a  person  en- 
titled, subject  to  the  term,  to  the 
income  of  the  land  leased,"  and 
to  be  enabled,  as  snob,  to  enforce 
the  lessee's  covenants  and  the 
conditions  of  re-entry  by  virtue 
of  sect.  10  of  the  Conveyancing 
Act  of  1881  (stat.  44  &  46  Vict. 
c.  41),  as  regards  leases  made 
after  that  year.    It  has  not  been 


decided,  however,  that  that  enact- 
ment confers  the  right  to  enforce 
the  covenants  and  conditions  in  a 
lease  on  a  person,  who  takes  no 
part  of  the  estate  in  reversion ; 
and  the  terms  of  the  whole  section 
seem  to  be  opposed  to  such  a 
construction.  With  respect  to  the 
chargee's  right,  on  entry  into 
possession,  to  enforce  the  lessee's 
covenants  and  the  conditions  in  a 
lease  granted  by  the  mortgagor, 
after  the  charge,  under  sect.  18 
of  the  Conveyancing  Act  of  1881 
(stat.  44  &  45  Vict.  c.  41),  the 
opinion  has  been  expressed  that 
he  can  do  so ;  2  Key  &  Elph. 
Free.  Conv.  919,  8th  ed.,  oitmg 
Municipal,  ^e.  Building  Socg.  v. 
Smith,  22  Q.  B.  D.  70.  That 
case  certainly  decided  that,  when 
a  lease  is  so  granted  by  the  mort- 
gagor after  an  ordinary  mortgeLge 
in  fee  of  unregistered  land,  ue 
mortgagee  entering  into  poeses- 
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he  is  not  in  the  position  of  a  mortgagee  in  fee  of  un- 
registered land,  who  simply  takes  possession  of  his  own 
fee  simple,  subject  only  to  the  mortgagor's  equity  of 
redemption,  which  will  be  altogether  extinguished  when 
the  mortgagor  has  held  possession  for  twelve  years 
without  acknowledgment  of  the  mortgagor's  title  or 
right  to  redemption  (/).  The  registered  chargee,  who 
has  entered  into  possession,  has  still  no  definite  estate  in 
the  land ;  though  he  seems  to  have  an  interest  analogous 
to  that  of  a  tenant  by  elegit.  He  has  no  right,  on  entry 
into  possession,  to  be  registered  as  proprietor  of  the 
land;  the  mortgagor  therefore  remains  the  registered 
proprietor  and  can  still  exercise  all  the  registered  pro- 
prietor's powers  of  transfer  or  charge.  And  when  the 
chargee  has  been  in  possession  for  twelve  years  without 
acknowledgment  of  the  mortgagor's  title,  he  does  not 
obtain  ipso  facto  the  full  ownership  of  the  land  :  but  he 
must  first  apply  to  the  Court  for  an  order  for  rectifi- 
cation of  the  register  by  entry  of  his  name  as  proprietor 
of  the  land.  And  it  does  not  appear  that  he  can  claim 
such  an  order  as  his  undoubted  right;  the  granting 
thereof  appears  to  be  in  the  judicial  discretion  of  the 
Court,  which  is  to  be  exercised  "  subject  to  any  estates 
or  rights  acquired  by  registration  for  valuable  consider- 
ation in  pursuance  of  the  Land  Transfer  Acts  "  {m).  It 
seems,  therefore,  that  persons  claiming  under  registered 
transfers  for  value  or  charges  made  by  the  mortgagor 


idoii  can  enforce  the  lessee^s  cove- 
nant8  and  the  conditions  in  the 
lease.  But  the  ground  of  the 
decision  was  that,  in  such  circum- 
stances, the  lease  took  effect  under 
the  statutory  power  out  of  the 
mortgagee's  legal  estate  in  the 
land,  and  the  mortgfagee  had 
therefore  the  legal  reversion. 
With  great  respect  to  the  editors 
of  the  treatise  above  cited,  it  is 
submitted  that  it  is  far  from  clear 
that  a  registered  charg«e  of  regis- 
tered land,  having  no  estate  at  all 

w. — ir. 


in  the  land  and  no  part  of  the 
reversiionary  estate  expectant  on 
such  a  lease,  could  successfully 
maintain  an  action  to  enforce  the 
lessee* s  covenants  or  the  condi- 
tions therein  contained. 

(/)  Stats.  3  &  4  Will.  IV.  c.  27, 
ss.  28,  34 ;  37  &  38  Vict.  c.  67, 
SB.  7,  9  ;  Kinsman  v.  Rotise^  17  Ch. 
D.  104 ;  Forster  v.  Patterson^  ib. 
132. 

(m)  See  stats.  38  &  39  Vict. 
0.  87,  8.  95 ;  60  &  61  Vict.  c.  65, 
8.  12. 
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Mortg-ag^  of 
registered 
land  by 
transfer. 


subsequently  to  the  cliargee's  entry  into  possession 
might  be  allowed  to  have  a  further  right  of  redemption, 
notwithstanding  that  the  chargee  had  held  possession 
for  twelve  years.  And  in  any  case  the  chargee  would 
be  saddled  with  the  burden  of  proof  that  he  is  entitled 
to  have  the  register  rectified  as  he  desires ;  and  he  would 
have  to  pay  the  costs  of  his  application  out  of  his  own 
pocket.  For  these  reasons  it  appears  that  an  intending 
mortgagee  of  registered  land  cannot  be  advised  to  rest 
satisfied  with  a  registered  charge  alone  (w).  He  must 
in  some  way  obtain  such  a  security  as  will  vest  in  him 
the  mortgagor's  estate ;  or  he  may  be  powerless  against 
tenants  under  leases  prior  to  the  charge  in  case  he  be 
obliged  to  enter  into  possession,  and  he  will  be  at  a 
great  disadvantage  in  the  matter  of  acquiring  an  abso- 
lute title  by  twelve  years'  possession. 

There  are  two  ways  of  making  such  a  mortgage  ;  and 
each  of  them  is  much  more  disadvantageous  to  the 
mortgagor  than  an  ordinary  mortgage  of  unregistered 
land.  Tlie  first,  which  is  that  most  favourable  to  the 
mortgagee,  is  for  the  mortgagee  to  take  a  registered 
transfer  of  the  land  offered  as  security,  and  to  be 
entered  in  the  register  as  proprietor  of  the  land,  the 
mortgagor's  right  of  redemption  being  secured  to  him 
by  an  unregistered   deed  (o).     The  mortgagor  must,  of 


(«)  An  exception  may  be  made 
where  the  proposed  loan  is  so 
mnob  below  the  value  of  the  land 
that  it  is  practically  impossible 
that  the  amount  secured  would 
not  be  realised  by  a  forced  sale. 
It  is  thought  that  trustees  pro- 
posing to  invest  trust  money  on 
mortgfage  of  registered  land  could 
not  be  advised  to  rest  satisfied 
with  a  registered  chargt)  alone, 
where  they  intend  to  advance  the 
fuU  amount  of  that  proportion  of 
the  value  which  trut»tees  are 
generally  authorized  to  lend  on 
mortgagee  of  unregistered  land; 


see  stat.  56  &  67  Vict.  o.  53, 
6.  8  (1) ;  Blyth  v.  Fladgate,  1891, 
1  Ch.  337,  353,  354 ;  JRe  Turner', 
1897,  1  Ch.  636. 

Jo)  See  Davidson's  Concise  Pro- 
ents,  294  &  n.,  18th  ed. ;  2 
Key  &  Elph.  Free.  Conv.  917, 
920,  8th  ed. ;  Eui^clopsedia  of 
Forms,  viii.  523  &  n.  It  is 
thought  that,  in  fairness  to  the 
mortgagor,  the  unregistered  deed 
should  be  executed  in  dupUcate ; 
so  that  he  may  retain  some  evi- 
dence in  his  possession  of  his 
right  of  redemption. 
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course,  put  a  caution  on  the  register,  so  as  to  bo  informed 
of  any  registered  dealing  with  the  land  :  but  the  mort- 
gagee cannot  safely  allow  him  to  enter  a  restriction  on 
registered  dealings  therewith  without  his  consent,  as 
this  would  hamper  the  exercise  of  the  mortgagee's  power 
of  sale.     The  result  is  that  the  mortgagor  cannot,  with- 
out redeeming,  efiFectively  control  the  exercise  by  the 
mortgagee  of  the  statutory  powers  of  disposition  given 
to  the  registered  proprietor  of  land ;  and  the  mortgagee 
may  execute  registered  charges  as  well  as  transfers  to 
the  prejudice  of  the  equity  of  redemption.    The  second  Mortgage  by- 
manner  of  mortgaging  registered  land  is  for  the  mort-  ohTnre'^^^^ 
gagee  to  take  a  registei*ed  charge   coupled  with  an  coupled  with 
unregistered  mortgage  of  the  mortgagor's  estate  in  the  tOTed^mSt- 
land  charged  (jt?)  :  but  in  this  case  it  is  necessary,  in  ^?^^*^® 
order  to  prevent  the  legal  estate  so  assured  to  tlie  mort- 
gagee from  being  impaired  (q)  or  extinguished  (r)  by  a 
subsequent  registered  charge  on  or  transfer  of  the  land, 
that  a  restriction  shall  be  entered  in  the  register  pre- 
venting   any    registered    dealings  («)    with    the    land 


(/>)  See  2  Key  &  Elph.  Prec. 
Ck)nv.  920,  923,  8th  ed. ;  Encyclo- 
paedia of  Forms,  viii.  523,  n.,  526. 
The  mortgagee  cannot  safely  dis- 
pense with  a  registered  charge; 
as  he  must  be  enabled,  in  the 
event  of  his  exercising  his  power 
of  sale,  to  execute  a  transfer, 
capable  of  registration,  to  the 
purchaser ;  see  stat.  60  &  61  Vict, 
c.  65,  s.  16  (2);  above,  pp.  1061, 
1119.  A  mortgagee  intending  to 
take  a  security  of  this  kind  roust 
be  careful  to  obtain  an  abstract 
of  all  unregistered  dispositions  of 
the  land,  and  to  make  the  same 
searches  as  if  the  land  were  not 
registered ;  see  above,  pp.  432 — 
434,  511  aq,,  1073,  1109  In  the 
case  of  a  mortgage  of  registered 
leasehold  land,  the  unregistered 
mortgage  wiU  be  by  underlease. 

{q)  Above,  p.  1127. 


(r)  Above,  p.  1074. 

(«)  If,  as  suggested  below,  the 
mortgagee  insist  on  obtaining  a 
covenant  for  a  transfer  to  himself 
in  case  of  his  entry  into  posses- 
sion, coupled  with  a  power  of 
attorney  to  effect  such  transfer, 
it  is  necessary  that  he  should  also 
insist  on  a  restriction  against  any 
registered  dealing  without  his 
consent ;  as  he  must  obtain  a 
fresh  covenant  to  make  or  concur 
in  the  transfer  to  himself  and  a 
fresh  power  of  attorney  from 
every  person  whom  he  may  per- 
mit to  be  registered  as  proprietor 
either  of  the  land  or  of  a  subse-  Searches, 
quent  charge  thereon.  If  the 
mortgagee  be  content  to  do  with- 
out such  covenant,  he  need  only 
procure  a  restriction  against  re- 
gistering, without  his  consent, 
any  transfer  of  the  land  made 
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charged  without  the  consent  of  the  mortgagee.  And 
as  a  further  precaution  against  such  dealings,  the  mort- 
gagee should  stipulate  for  possession  of  the  land  cer- 
tificate (i^).  It  is  also  suggested,  in  the  mortgagee's 
interest  (e/),  that  a  mortgage  of  this  kind  should  contain 
a  covenant  by  the  mortgagor  to  transfer  the  mortgaged 
land  to  the  mortgagee  (subject  to  redemption)  in  case 
the  mortgagee  shall  enter  into  possession  ;  also  a  power 
of  attorney  from  the  mortgagor  to  the  mortgagee 
enabling  him  to  execute  such  transfer  to  himself  in 
the  mortgagor's  name.  These  precautions  will  suffi- 
ciently secure  all  the  mortgagee's  remedies,  so  long  as 
no  transfer  of  the  land  from  the  mortgagor  to  a  third 
person  is  registered  ;  but  if  the  mortgagor  should  desire 
to  make  such  a  transfer,  the  whole  process  must  be  gone 
through  again ;  so  that,  after  the  transfer  has  been 
registered  with  the  mortgagee's  consent  (x),  and  the 
mortgagee's  legal  estate  extinguished  thereby  (y),  lie 
may  take  back  a  new  legal  estate  from  the  transferee, 
and  obtain  a  new  covenant  for  transfer  to  himself  in 
case  of  his  entry  into  possession  and  a  new  power  of 
attorney  from  the  transferee  to  effect  such  transfer. 
And  of  course  the  restriction  on  all  registered  dealings 
without  the  mortgagee's  consent  must  be  carefully 
maintained.     Registered  charges  subsequent  to  the  first 


either  by  the  registered  proprietor 
of  the  land  or  by  the  regiHtered 
proprietor  of  a  tnibsequent  regis- 
tered chargfe  in  exercii^c  of  bis 
power  of  Bale, 

(t)  See  above,  pp.  1062,  n.  (w), 
1065,  n.  (o). 

(u)  It  is  eminently  desirable  for 
the  mortgagee,  if  obligtd  to  take 
possession,  to  be  eiiabled  to  pro- 
cure himself  to  be  registered  as 
proprietor  of  the  land;  above, 
p.  11*29.  Bat  the  covenant  and 
power  of  attorney  here  suggested, 
with  the  restrictionfi  necessary  to 


maintain  their  eflBcacy,  place  very 
serious  obstacles  in  the  way  of  the 
mortgagor's  obtaining  a  loan  on 
the  security  of  a  subsequent  mort- 
gage of  the  land.  If,  however, 
such  covenant  and  power  of 
attorney  be  inserted  in  the  mort- 
gage deed,  they  may  as  well  be 
made  to  extend  to  the  ca^te  of 
foreclosure;  above,  p.  1126  & 
n.  (jr). 

(j-)  The  restriction  prevents  the 
transfer  Irom  being  registered 
without  the  mortgagee's  consent. 

(y)  Above,  p.  1074. 
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do  not  appear  to  deprive  the  first  mortgagee  of  the  legal 
estate  assured  to  him  by  unregistered  disposition  (s) : 
but  if  the  suggestion  made  above  be  adopted,  he  should 
not  allow  them  to  be  registered  without  procuring  the 
ohargee  to  enter  into  the  covenant  and  give  the  power 
of  attorney  above  mentioned  {a) ;  and  he  must  further 
stipulate  for  the  entry  of  a  restriction  on  any  transfer 
of  the  charge  without  his  consent,  in  order  that  he  may 
be  enabled  to  procure  the  like  covenant  and  power  of 
attorney  from  any  registered  transferee  of  the  charge. 
And  he  must  be  careful  to  maintain  a  restriction  on 
any  dealing  with  the  land,  or  any  subsequent  charge 
thereon,  being  registered  without  his  consent.  These 
transactions,  of  course,  entail  increased  expense,  which 
falls  on  the  mortgagor. 

The  above  remarks  apply  to  mortgages  of  land  regis-  Mortgages  of 
tered  with  an  absolute  title.     Where  the  land  proposed  land  regis, 
to  be  mortgaged  is  registered  with  a  qualified  or  posses-  gualiaed  or 
sory  title,  the  estates  or  interests  paramount  to  the  title  §^**^'^ 
registered  (J)  must  be  got  in  and  mortgaged  by  a  common 
assurance  outside  the  register  (c) :  and  in  addition,  that 
part  of  the  estate  in  the  land,  which  is  the  subject  of  the 
registered  title,  must  be  mortgaged  in  the  same  manner 
as  if  the  title  registered  were  absolute. 

Mortgagesof  registered  land  being  generally  carried  out  Sale  f  oUowed 
in  one  of  the  two  modes  of  assurance  above  described  (c?),  ^J^™f*''' 
the  problem  is  how  to  combine  such  a  mortgage  with  a  regiatcred 
conveyance  on  sale  when  it  is  intended  to  pay  part  of 
the  price  with  the  mortgage  money.     There  is  no  diffi- 
culty if  the  mortgage  is  to  be  secured  by  a  registered 
transfer  of  the  land  charged  to  the  mortgagee.     The 

(r)  Above,  p.  1126.  1073. 

(a)  See  above,  pp.  1131|  1132  (c)  See  above,  pp.  1064,  1066, 

&  notes  («,  m).  1086,  1093—1095. 

{b)  Above,  pp.  1061,  nn.  (y,  ?),  [d)  Above,  p.  1130. 
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transfer  is  taken  direct  from  the  vendor  to  the  mortgagee 
at  the  purchaser's  request;  and  if  the  title  has  been 
cleared,  all  outstanding  estates  or  interests  duly  got  in 
and  a  priority  notice  (e)  obtained,  the  mortgage  money 
can  safely  be  paid  on  receipt  of  the  instrument  of  transfer 
and  the  mortgage  deed,  duly  executed  by  all  necessary 
parties,  and  of  the  land  certificate  with  the  priority 
notice  endorsed  (/).  But  if  the  mortgage  is  to  be  taken 
by  registered  charge,  coupled  with  an  unregistered  mort- 
gage of  the  purchaser's  estate  in  the  land,  the  transaction 
is  complicated.  As  regards  the  proposed  registered 
charge,  the  Land  Transfer  Act,  1897  (</),  enables  a 
person,  on  whom  the  right  to  be  registered  as  proprietor 
of  land  has  been  conferred  by  an  instrument  of  transfer 
in  accordance  with  the  Acts,  to  charge  the  land  before 
he  is  himself  registered  as  proprietor ;  and  a  charge  so 
made  shall  have  the  same  effect  as  if  the  person  making 
it  were  registered  as  proprietor.  The  purchaser  can 
therefore  execute  an  effectual  instrument  of  charge  after 
the  transfer  to  himself  has  been  executed  and  before  it  is 
registered ;  and  the  two  instruments  (of  transfer  and 
charge)  can  be  handed  in  together  for  registration.  The 
difficulty  of  the  transaction  is  how  to  secure  that  the 
mortgagee  shall  obtain  the  unregistered  legal  estate ;  as 
if  that  be  conveyed  to  him  before  the  registration  of  the 
transfer  to  the  purchaser  it  will  be  extinguished  by  the 
effect  of  such  transfer  (A).  It  is  therefore  necessary  that 
the  purchaser,  having  taken  a  grant  of  the  vendor's 
legal  estate  either  in  the  instrument  of  transfer  or  by  a 
separate  assurance  (t),  shall  execute  an  unregistered 
mortgage  of  the  land  to  the  mortgagee,  containing  all 
provisions  proper  on  a  mortgage  of  registered  land  in 
the  second  manner  above    described  (A),   and  also  a 

(e)  Above,  p.  1075.  (A)  Above,  pp.  1073,  1074. 

s.  9  (6) ;  Land  Transfer   Rules       ^"^^»  ^",    * 

(1903),  104,  106.  W  Above,  p.  1131. 
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covenant  by  the  purchaser  that  after  he  has  been  regis- 
tered as  proprietor  of  the  land,  he  will  grant  it  to 
the  mortgagor,  subject  to  redemption.  The  mortgage 
money  is  advanced  on  receiving  this  deed  and  the  instru- 
ment of  charge,  together  with  the  application  for  the 
necessary  restriction  (/),  all  duly  executed  by  the  pur- 
chaser (m)  :    but  after  the  registration  (n)  of  the  pur- 


(/)  Above,  p.  1131.  the    mortgagee  in   case  of    the 

mortgagee's  entry  into    posses- 

(m)  Itisthought  that  thismay  be  sion,  and  the  necessary  restriction 
safely  done,  especially  if  (as  above  be  entered  in  the  register  to  pre- 
suggested,  p.  il31)  tne  mortgage  vent  the  purchaser  from  register- 
deed  contain  a  covenant  by  the  ing  any  transfer  or  charge  without 
purchaser  to  transfer  the  land  to  the  mortgagee's  consent. 

(/i)  It  is  thought  that  this  deed  may  be  executed  at  any  time  after, 
but  not  before,  the  transfer  to  the  purchaser  has  been  delivered  for 
registration  at  the  Office  of  Land  Biegistry  and  the  necessary  entries 
consequent  thereon  have  been  settled ;  see  above,  pp.  1075, 1078  It  is  Execution  of 
thought  that  the  mortgagee  cannot  safely  accept  an  undated  deed  of  the  deed  of 
conveyance  executed  by  the  mortgagor,  before  his  registration,  as  an  confirmation 
escrow,  and  gpiven  to  the  mortgagee's  solicitor  to  be  delivered  and  os  an  escrow, 
dated  after  the  registration.  In  the  first  place,  the  mortgagor  has 
not,  at  the  time  of  the  execution  of  the  deed  as  an  escrow,  Uio  power 
and  ability  to  make  the  necessary  conveyance ;  for  he  has  not  then 
the  legal  estate,  which  he  desires  to  assure — viz.,  that  which  will  be 
vested  in  him  on  execution  of  the  statutory  potcer;  see  Butler  ^ 
Baker* t  ease^  3  Rep.  3.5  b ;  Shepp.  Touch.  59  ;  above,  p.  1074  &  n.  (r). 
And  it  is  well  established  that  at  law  a  man  cannot  make  a  valid 
conveyance  of  any  property,  which  he  has  not,  but  merely  expects  to 
have;  see  Wms.  Ileal  Prop.  68,  n.  (/),  19tli  ed. ;  Wms.  Pers.  Prop. 
91,  15th  ed.,  and  authorities  there  cited ;  Re  Ellenborough^  1903,  1  Ch. 
697.  It  is  thought  that  this  rale  (and,  we  may  add,  the  rule  pro- 
hibiting the  grant  of  a  freehold  estate  to  commence  at  a  future  time ; 
Savill  Bros.  Ld,  v.  Bethell,  1902,  2  Ch.  523,  540)  cannot  be  evaded  by 
such  a  simple  contrivance  as  to  execute  a  deed  as  an  escrow,  to  w 
finally  delivered  when  the  expected  estate  shaU  have  vested  in  the 
grantor  or  when  the  grant  is  desired  to  commence.  Secondly, 
it  is  thought  that  after  final  delivery  the  deed  would  relate  back 
to  the  time  of  its  execution  as  an  escrow ;  Shepp.  Touch.  59 ;  Edmundt 
T.  Edmundt,  1904,  P.  362,  374.  And  it  is  well  settled  that  a  deed  takes  Date  of  a 
effect  from  the  timeof  its  delivery,  and  not  from  its  date,  and  that  aparty  deed, 
to  the  deed  is  not  estopped  by  the  date  written  therein  from  showing 
that  it  was  delivered  at  some  other  time ;  Plowd.  491 ;  Goddard*»  case, 
2  Rep.  4 ;  Clayton' »  ease,  6  Rep.  1  ;  Oshet/  v.  Hicks,  Cro.  Jac.  263  ;  Co. 
Litt.  46  b ;  Shepp.  Touch.  72 ;  Stone  v.  Bale,  3  Lev.  34S ;  Doe  d. 
}Fhatley  v.  Telling,  2  East,  257 ;  Hall  v.  Cazenore,  4  East,  477  ;  Steele 
V.  Mart,  4  B.  &  C.  272 ;  Broume  v.  Burton,  17  L.  J.  Q.  B.  49 ;  Jaytie 
V.  Hu^hss,  10  Ex.  430.  Thirdly,  it  is  thought  that,  although  the 
insertion  of  the  date  of  a  deed  after  its  execution  is  in  general  an 
immaterial  alteration  not  sufficient  to  avoid  the  deed  (Crediton  v. 
Exeter,  1905,  2  Ch.  455),  in  the  case  under  consideration  the  date  is 
material,  and  to  insert  it  after  execution  as  an  escrow  might  have  the 


diatnot. 
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chaser  as  proprietor  of  the  land,  he  must  execute  a 
further  deed  conveying  the  legal  estate  to  the  mortgagee 
in  pursuance  of  his  covenant  (o). 

Sale  and  Somewhat  similar  difficulties  arise  in  the  case  of  a  sale 

weJnsfCT^     ^^  unregistered  land  situate  in  a  compulsory  registration 
land  situate     district,  when  a  mortiraffe  is  to  be  made  to  secure  part 

in  oompulsory  _  o   o  a 

registration  of  the  purchase  money ;  as  the  legal  estate  does  not  pass 
under  a  conveyance  completing  such  a  sale  unless  or 
until  the  purchaser  is  registered  as  proprietor  of  the 
land  (/?).  Various  devices  have  been  suggested  to  meet 
these  difficulties  (q)  :  but  it  is  thought  that  the  plan 
most  favourable  for  the  mortgagee  is  to  take  a  convey- 
ance of  the  land  sold  direct  from  the  vendor,  with  the 
concurrence  of  any  other  necessary  parties,  by  way  of 
mortgage  to  secure  the  proposed  loan,  the  mortgage 
money  being  paid  to  the  vendor  and  the  right  of  redemp- 
tion reserved  to  the  vendor  (r),  his  heirs  and  assigns,  but 

effect  of  avoiding  the  deed  ;  see  Davidson  v.  Cooper,  13  M.  &  W.  343, 
3o2 ;  Sufell  v.  Hank  of  England,  9  Q.  B.  1).  5.')5,  559,  571  ;  Elleamere 
Brewery  Co.  v.  Cooper,  1896,  1  Q.  B.  75;  lie  Ilowgate  ^  Oahorn't  Con* 
ttact,  1902,  1  Ch.  451,  454;  and  consider  Soeicte  Generale  de  Paris  y. 
Walker,  11  App.  Cas.  20.  The  mortgagor,  however,  may  well  give  a 
power  of  attorney  to  the  mortgagee  authorizing  him  to  execute  the 
necessary  deed  of  conTeyance,  after  the  mortgagor's  registration,  in 
the  mortgagor's  name ;  and  such  a  power  of  attorney  is  usually 
inserted  in  the  mortgage  deed;  see  2  Key  &  Elph.  Free.  Cony.  921, 
928,  8th  ed. 

(o)  It  is  thought  that,  when  Abr.  Covenant   (E.   6);    Lincoln 

registered    land  is   let  on  lease  ColUge's  ease,  3  Rep.  68,  62  b ; 

subjent  to  covenants  by  the  lessee  Williamson  v.   Haneock,  1   Mod. 

and  the  usual  condition  of  re-  192,  193;  Glover  v.  Cope,  3  Lev. 

entry,  and  the  freehold  reversion  326,  Skinner,  305,  307 ;  Whitton 

is  transferred  by  registered  trans-  t.  Peacock,  3  My.  &  K.  325. 

fer,   the    transferee  will    be   an  (^j  Above,  pp.  369  sq. 

assignee  of  the  reversion  within  «  -r^i  ,.    t>        ^ 

the  meaning   or    the  equity  of  (?)  2  Key  &  Elph.  Free.  Conv. 

Stat.  32  Hen.  VIII.  c.  34,  and  ^  —  »'^0'   ^^   ©d. ;    Prideaux, 

so  enabled  to  enforce  the  lessee's  IJ^O-  p^\\  "•  f^^  1^*^  ^d. ; 

covenantsand  the  condition  of  re-  Enoyolopaedia    of    Forms,    viii. 

entry ;  for  although  he  appears  ^^3,  n. 

not  to  take  the  transferor's  estate  (r)  It  is  thought  that,  if  the 

but  to  come  in   by  a  new  title  right  of  redemption  were  reserved 

(above,    p.    1074   &  n.    (r) ),  he  to  the  purchaser,  the  legvl  estate 

claims  by  the  act  of  the  trans-  would  not  pass  to  the  mortgagee ; 

feror;   see  Go.  Litt.  215;   Bac.  see  above,  pp.  369,  370. 
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a  proviso  being  inserted  that  the  vendor  shall  not  be 
personally  liable  to  repay  the  money,  and  the  purchaser 
entering  into  the  usual  covenants  for  payment  of  the 
principal  money  advanced  and  the  interest  thereon.  It 
is  thought  that  such  a  deed  will  certainly  pass  the  legal 
estate  to  the  mortgagee  («).  The  vendor  may  then 
convey  the  equity  of  redemption  to  the  purchaser.  If 
after  this  it  be  desired  to  register  the  land,  the  mort- 
gagee will  occupy  the  position  of  an  incumbrancer  prior 
to  first  registration  (/) ;  and  it  is  thought  that  his  legal 
estate  and  interest  under  his  incumbrance  will  remain 
paramount  to  and  unafiFected  by  the  registration  of  the 
purchaser  as  proprietor  of  the  land  (t^),  and  that  he  will 
be  enabled  to  register  himself  as  proprietor  of  the  in- 
cumbrance without  losing  these  advantages  {x).  There 
is  no  disadvantage  in  this  plan  to  the  purchaser,  if  he  is 
to  be  registered  with  an  absolute  title  as  proprietor  of 
the  land ;  for  such  registration  will  have  the  effect  of 
extinguishing  any  outstanding  equitable  interests  adverse 
to  his  own.  If  however  the  purchaser  is  to  be  regis- 
tered with  a  possessory  title  or  is  not  to  be  registered, 
he  will,  as  he  has  had  a  conveyance  of  a  mere  equitable 
estate,  take  subject  to  any  prior  equitable  interests  which 
may  have  affected  the  land  sold  in  the  vendor's  hands 
and  have  not  been  duly  assured  to  the  mortgagee  or  to 
himself  (y).  But  it  appears  that  the  purchaser  must 
run  this  risk  if  the  parties  propose  to  evade  the  necessity 
for  registration.  If  the  above  plan  cannot  be  adopted,  as 
where  the  vendor  is  selling  under  a  trust  for  (s)  or  power  of 


(«)  See  aboye,  pp.  369  &  n.  (i), 
370. 

{t)  Above,  pp.  1066  «^. ,  1 1 1 7  tq, 

(u)  Above,  i^.  1061,  nn.  (p,  y, 
r),  1068,  1073,  1117  «^ 

ix)  Above,  p.  1067. 

(y)  Above,  p.  419  &  n.  (r). 

(z)  It  is  BoggeHted  that,  where 
the  vendor  holds  the  legal  estate 
on  trust  for  sale,  as  also  where 


he  is  absolute  owner,  the  fol- 
lowing course  may  be  taken: — 
Let  the  sale  be  completed  by  a 
conveyance  to  the  purchaser  in 
common  form.  This  wiU  leave 
the  legal  estate  in  the  vendor  on 
trust  for  the  purchaser.  Then 
let  the  vendor  and  purchaser 
together  mortgage  the  land  to 
the  mortgagee,  the  vendor  con- 


1138 


OP  THE  SALE  OF  REGISTERED  LAND. 


sale  or  under  the  power  of  sale  given  by  the  Settled  Land 
Acts,  or  has  stipulated  that  the  purchaser  shall  be  regis- 
tered, the  like  procedure  must  be  followed  as  in  the  case 
of  a  mortgage  of  land  already  registered  (a) ;  that  is  to 
say,  after  the  conveyance  of  the  land  sold  to  the  pur- 
chaser, he  must  execute  an  unregistered  mortgage 
thereof  to  the  mortgagee,  covenanting  to  execute  (after 
his  registration)  to  the  mortgagee  a  transfer  of  the 
land  (subject  to  redemption)  or  a  registered  charge 
thereon  coupled  with  a  conveyance  of  the  legal  estate, 
according  to  the  form  of  security  agreed  to  be  adopted. 
And  such  transfer,  or  charge  and  conveyance,  must  be 
executed  accordingly  (ft).  But  in  this  case,  unless  pay- 
ment of  the  purchase  money  can  be  delayed  until  the 
registration  of  the  purchaser's  title  is  ready  for  com- 
pletion (c),  the  mortgagee  is  exposed  to  the  dangers 
involved  in  advancing  his  money  against  the  conveyance 
of  a  mere  equitable  estate  (d).  He  may  be  willing  to 
run  this  risk  if  he  be  making  the  loan  on  his  own 


curring  as  a  bare  trustee  of  the 
leg^l  estate  at  the  purchaser's 
direction,  and  the  right  of  re- 
demption being  reserved  to  the 
fnrohaser,  his  heirs  and  assigns, 
t  is  submitted  that  this  deed 
would  be  a  pure  mortgage  and 
would  not  be  *'a  cod veyance exe- 
cuted on  sale,  bj  virtue  whereof 
there  is  conferred  or  completed  a 
title  under  which  an  application 
may  be  made  for  registration  as 
first  proprietor  of  land  ** ;  see 
above,  pp.  369,  n.  (t),  370.  The 
previous  conveyance  to  the  pur- 
chaser would  have  already  con- 
ferred on  him  a  complete  title  to 
be  registered  as  first  proprietor 
of  the  land ;  above,  p.  370,  n.  (»i). 
It  is  thought  that,  if  after  this 
the  purchaser's  title  should  be 
registered,  the  mortgagee  would 
be  in  the  position  of  an  incum- 
brancer prior  to  first  registration  ; 
above,  p.  1136. 

(a)  .^ve,  pp.   1133—1135   & 


n.  (n). 

{b)  2  Key  &  Elph.  Pieo.  Ckmv. 
927—980,  8th  ed.  Under  the 
Land  Transfer  Rules  (1903),  96, 
the  purchaser,  having  the  right 
to  apply  for  registration  as  first 
proprietor  of  the  land,  may,  before 
ho  is  so  registered,  transfer  or 
charge  the  land  in  the  same 
manner  as  if  he  were  so  regis- 
tered; and  such  transfer  or  charge 
will,  when  completed  by  regis- 
tration, have  the  same  effect  as  if 
the  person  making  it  were  so  re- 
gistered. And  under  rule  95,  a 
priority  notice  may  be  obtained 
in  favour  of  such  a  transfer  or 
charge. 

{e)  See  above,  p.  373 ;  and  see 
previous  note  as  to  a  priority 
notice.  On  a  sale  by  auction  the 
vendor  would  stipulate  for  pay- 
ment of  the  purchase  money 
before  the  purcnaser's  registra- 
tion. 

(rf)  Above,  p.  419  &  n.  (r). 
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account :  but  he  can  scarcely  be  advised  to  take  it 
where  he  is  a  trustee  proposing  to  invest  the  trust 
money  on  the  mortgage. 

The  writer  must  here  conclude.  In  the  chapter  now 
ended  he  has  not  attempted  more  than  to  examine  the 
leading  principles,  which  should  guide  the  conveyancer 
instructed  to  carry  out  a  sale  of  registered  land.  The 
subject  is  so  intricate  that  it  would  require  a  whole 
treatise  to  expound  it  fully. 
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APPENDIX  (A) 

Referred  to  above,  page  1088. 


Search  in  Bankruptcy  on  the  Sale  op 
Eegistered  Land. 

The  author's  piinoipal  reason  for  advising  that  a 
search  in  bankruptcy  should  be  made  before  completing 
a  sale  of  registered  land,  is  the  enactment  in  the  Land 
Transfer  Act,  1897  (at),  that,  where  a  registered  disposi- 
tion would  if  unregistt^red  be  absolutely  void,  the  register 
shall  be  rectified,  and  the  person  suffering  loss  bv  the 
rectification  shall  be  entitled  to  an  indemnity.     When  Eflfect  of  the 
the  registered  proprietor  of  registered  land  is  adjudged  bankraptcy 
bankrupt,  all  his  property,  and  the  capacity  to  exercise  ^^^^^3,^ 
all  such  powers  over  or  in  respect  of  property  as  ndght  proprietor 
have  been  exercised  by  him  for  his  own  benefit  at  the  of  registered 
commencement  of  his  bankruptcy  or  before  his  dis-  ^^' 
charge,  vest  in  the  trustee  in  the  bankruptcy  as  from 
the  date  of  the  commission  of  the  act  of  bankruptcy,  on 
which  the  receiving  order  was  made  (6).     The  trustee 
is  entitled  to  be  registered  as  proprietor  of  the  land  in 
place  of  the  bankrupt  after  it  has  been  certified  by  the 
Court  having  jurisdiction  in  bankruptcy  that  the  land 
is  part  of  the  bankrupt's  property  divisible  amongst  his 
creditors ;    and  the  official  receiver  is  entitled  to  be 
registered  pending  the  appointment  of  a  trustee  {c). 
Where  the  bankrupt  is  entitled  to  any  land  registered 
in  his  name  for  his  own  use,  the  legal  estate  therein 
appears  to  pass,  with  his  other  property,  to  the  trustee  : 
but  until  the  trustee  is  registered  as  the  proprietor,  the 
bankrupt  remains  the  registered  proprietor  of  the  land, 

(«)  Stat.  60  &  61  Vict.  c.  65,           (<?)  Stat.  38  &  39  Vict.  o.  87, 

8.  7  (2) ;  above,  p.  1113.  s.  43,  amended  by  60  &  61  Vict. 

(b)  Stat.  46  &  47  Vict.  o.  52,       c.  65,  First  Schedule ;  see  Land 

BS.  20,  43,  44.  Transfer  Roles  (1903),  193—200. 
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and  appears,  as  such,  to  retain  the  statutory />02r^r«  (d) 
of  disposition  of  the  land  by  way  of  registered  transfer 
for  value  and  registered  charge  (r).  It  seems  therefore 
that,  but  for  the  above  mentioned  enactment  of  the 
Land  Transfer  Act,  1897  (/),  a  purchaser  of  registered 
land  would  be  enabled  to  rely  on  the  extinguishing 
effect  of  a  registered  transfer  for  value  {g)  to  desti'oy 
any  estate  or  interest,  which  would  be  outstanding  in 
the  trustee,  if  the  transferor  were  a  bankrupt ;  and  that 
the  purchaser  would  not  be  obliged  to  search  in  bank- 
ruptcy. This  enactment,  however,  raises  a  diflBculty. 
No  doubt  if  the  sale  were  completed  before  the  date  of 
any  receiving  order  made  against  the  vendor  and  with- 
out notice  to  the  purchaser  of  any  available  act  of 
bankruptcy  on  the  vendor's  part,  the  transaction  would 
be  perfectly  valid  and  unimpeachable  by  virtue  of 
sect.  49  of  the  Bankruptcy  Act,  1883  (h).  This  section 
however  only  protects  payments  and  conveyances  made 
before  the  date  of"  the  receiving  order.  If  a  receiving 
order  should  have  been  made  against  the  registered 
proprietor  of  registered  land,  and  he  should  afterwards 
execute  a  registered  transfer  for  value,  and  should  then 
be  adjudged  bankrupt,  it  appears  that  the  registered 
disposition  is  one  which  if  unregistered  would  be  abso- 
lutely void  (?).  If  so,  it  seems  that  the  trustee  in  the 
bankruptcy  would  be  entitled  to  claim  rectification  of 
the  register  under  the  above  mentioned  enactment  (A), 
and  the  purchaser  would  have  to  give  up  the  land  and 
rest  satisfied  with  his  claim  to  an  indemnity  under  the 
Where  the  Land  Transfer  Act,  1897  (/).  The  same  diflBculty 
^^Wr^  might  arise  if  the  registered  proprietor  of  the  land  sold 
J^^ifjl^  were  an  undischarged  bankrupt  at  the  date  of  the  oon- 
nndiacharged  tract  for  sale,  unless  the  property  sold  were  a  term  of 
bankrupt.  years,  which  had  been  acquired  by  or  had  devolved  upon 
him  since  the  commencement  of  the  bankruptcy  {m). 
Until  these  difl&culties  are  dissolved  by  decision,  it  is 

(rf)  Above,  p.  1074.  s.  7.     It  should  be  noted  that  by 

{e)  Above,  p.  1058,  n.  (e).  8ub«scct.  3  a  person  shall  not  be 

(/)  Above,  n.  (a).  entitled  to  inaemuity  for  any  loss 

Q)  Above,  pp.  1073,  1074.  where  he  has  caused  or  substan- 

(h)  Stat.  46  &  47  Vict.  c.  52 :  tially  contributed  to  the  loss  by 

above,  p:  482.  his  act,  neglect,  or  default.    Thi;3 

^t)  Above,  p.  482,  n.  (o).  famishes  an  additional  reason  for 

(k)  Above,  n.  (a).  making  the  search. 
(0  Stat.  60  &  61  Vict.  c.  65,  (m)  See  above,  p.  483. 


APPENDIX  A.  1143 

thought  to  be  advisable  to  search  in  bankruptcy  before 
completing  any  sale  of  registered  land ;  as  the  last  thing 
that  a  purchaser  would  desire  is   to  be  immediately 
ejected  and  relegated   to   a  claim   for  the  statutory 
indemnity.      It   follows    that,  where   a  purchaser   of  Notice  of  an 
registered  land  receives  notice,  before  completion,  of  actofbank- 
an   act  of  bankruptcy  committed  by  the  vendor,  he  the  vendOT 
cannot  safely  proceed  with  the  sale,  except  under  the  pending: 
same  conditions  as  would  enable  him  to  complete  the  completion  of 
contract  if    the  land  were  not  registered  («).      It  is  Jeristered 
thought  that  search  in  bankruptcy  should  certainly  be  land, 
made  before  advancing  any  money  on  the  security  of  a  Search  in 
reffistered  charge  on  registered  land ;  as  no  extinguish-  oontempla- 

'  a     i.  '  1-  i.  I.     I.  /\  tion  of  a 

mff  eiiect  is  expressly  given  to  such  charges  (o).  mortoaffo 

It  is  thought  to  be  unnecessary  to  make  any  search  jy  ^  . 
for  deeds  of  arrangement  {]))  on  the  sale  or  mortgage  by  arrangement, 
transfer  of  registered  land.  If  the  trustee  and  creditors 
thereunder  choose  to  be  satisfied  with  an  unregistered 
assurance  (not  protected  by  restriction  or  caution)  of  the 
debtor's  estate  in  his  registered  land,  and  allow  him  to 
remain  registered  as  the  proprietor  of  the  land,  it  is 
thought  that  any  estate  or  interest  outstanding  in  the 
trustee  or  the  creditors  would  certainly  be  extinguished 
by  the  effect  of  any  subsequent  registered  transfer  for 
value  executed  by  the  debtor  (9),  and  would  be  post- 
poned to  any  registered  charge  which  he  might  after- 
wards make  (r) . 

(«)  Above,  pp.  480—482.  (^)  Above,  pp.  1073,  1074. 

(0)  See  above,  pp.  1126  »y.  '"  * '^^ 

Ip)  Above,  pp.  625,  628.  (0  Above,  p.  1081,  n.  (r). 
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367,  636,  927 
c.  61  (Judicature  Act,  1884) 1014 

48  &  49  Vict.  c.  26  (Yorkshire  Registries)   362,  366 

0.  69  (Criminal  Law  Amendment  Act,  1886)    687 

60&61  Viot.o.  30  (Settied  Land  Act,  1887) 382 

0.  67  (Deeds  of  Arrangement  Act,  1887)  626 

0.  73  (Copyhold  Act,  1887)    117,  183 

61  k  62  Vict.  c.  8  (Customs  and  Inland  Reyenue  Act,  1888) 103,  201, 

208,  216,  222 

0.  41  (Local  Gk>yemment  Act,  1888)    367,  866 

c.  42  (Mortmain  and  Charitable  Uses  Act,  1888) 330, 

393—402,  776,  862,  863 

c.  43  (County  Courts  Act,  1888) 818,  1016 

0.  61  (Land  Charges  Registration  and  Searches  Act, 

1888)    . . .  .386,  387,  489—491,  612—614,  616,  617, 

619,  623,  626,  632,  633 
c.  69  (Tmstee  Act,  1888)  276,299,  662 

62  Viot.  0.  7  (Inland  Reyenue  Act,  1889) 203,  214,  216,  219,  220, 

223,  226 

62  k  63  Vict.  o.  30  (Board  of  Agriculture)    HJ,  118,  884,  620 

0.  36  (Settled  Land  Act,  1889)    382 

0.  49  (Arbitration  Act,  1889)   942 

0.  63  (Interpretation  Act,  1889) 4,  79 

63  Viot.  0.  6  (Lunacy  Act,  1890)   121,  469,  492,  493,  806—808 

68  &  64  Viot.  c.  16  (Working  Classes  Dwellings  Act,  1890) 401 

0.  19  (Trustees  Appointment  Act,  1890)    409 
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63  &  64  Viot.  0.  24  (deeds  of  aznngement)    625 

c.  29  (Intestetee*  Estates  Act,  1890)    176,  177 
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618,  619 
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8.  8  (loans  and  inTaatiinenta  br  troatees)  .  • .  .299,  301, 

1130 
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1014 
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1014 
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8.  60  (definitions)    287,416 
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836,  840,  842—847 
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67  k  68  Vict.  o.  10  (Trnstee  Act,  1894) 279,  280,  792 

0.  16  (Judicature  Act,  1894) 1026 

0.  80  (Finance  Act,  1894) 199  f^. 

I.  1  (estate  duty)    199,  222—224,  237,  376 

I.  2  (property  passing  on  death) 226,  237,  376 

I.  3(6Xception) 226,  227 

I.  4  (aggregation) 232 

I.  6  (settied  property)    231,232,247 

8.  6  (colleotion  and  reooTery  of  duty) 209,  234 

I.  7  (Talue  of  property) 224,247 

I.  8  (supplemental  proTisions) .  .227, 283,  239, 264,  266 
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ABANDONMENT, 

of  contract,  908—910. 

of  yendor's  lien,  925—927. 

ABATEMENT  of  purchase-money,  36,  441,  448. 
And  see  Compjbnsation. 

ABSOLUTE  COVENANTS  FOE  TITLE,  581,  n.,  1029,  1030, 
1031. 

ABSOLUTE  TITLE,  928,  1061,  1065,  1091,  1092,  1102,  1109, 
1118,  1119,  1122,  1123. 

ABSTBACT  OF  TITLE, 
how  provided,  27,  86. 
yeiification  of,  28,  36,  37,  95  8q.,  132. 
time  for  delivery  of,  40,  53. 
commencement  of,  51,  87,  130. 
perfect,  52. 

contents  of,  86,  87,  90, 130. 
notice  of  trusts,  90,  91. 
equitable  charges,  91,  92. 
proper  manner  of  making,  92 — 94. 
facts,  94. 

maps  or  plans,  94,  95. 
proviso  for  reconveyance,  136,  137. 
trusts  of  settled  land,  242,  243. 
effect  of  failure  to  require,  266. 
to  advowBon,  389. 

consent  of  Charity  Commissioners,  407. 
contract  when  necessary  part  of,  464. 
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ABSTRACT  OF  TTTLB— «m<i«u«f. 
annuities  or  rent-charges,  518. 
power  of  attorney,  651. 

on  sale  of  registered  land,  1063  and  note,  1073. 
on  creation  of  easements  over  registered  land,  1 109. 

AGOELEBATION  of  powers  of,  or  trusts  for  sale,  269,  270. 

ACCEPTANCE, 

of  offer,  12,  17,  672,  690,  691. 

oonununication  of,  13. 

by  post,  14. 

time  for,  15. 
at  auction,  18. 
of  title,  29,  37,  52,  53,  150,  151,  462,  463,  468,  479,  n.,  508, 

609,  510,  922. 
sent  without  authority,  672. 
of  mistaken  offer,  690,  691. 

ACCOED  AND  SATISFACTION,  041,  942. 

ACCOUNT, 

for  purposes  of  estate  duty,  234. 

how  taken,  on  completion,  449,  626—644. 

in  actions  of  specific  performance,  453  and  note. 

ACCOUNT  DUTY,  220—222. 

ACKNOWLEDGMENT, 

of  right  to  production  of  title  deeds,  29,  39,  602,  605,  606 — 
608. 
by  whom  given,  39,  611,  612. 

on  sale  by  mortgagor  and  mortgagee,  612,  613. 
what  deeds  included  in,  606 — 608. 
effect  of,  616. 
costs  of,  616. 

under  covenant  for  further  assurance,  1045. 
on  sale  of  registered  land,  1098. 
of  conveyance  by  married  woman,  94,  116,  817  and  note, 
820,  821,  822,  824,  833,  838. 
evidence  of,  116. 
search  for,  511,  526,  530. 
costs  of,  646. 
how  taken,  817,  n. 
of  statute-barred  debt,  943  and  note,  944. 
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AOQUIESCENOE  as  oonfinuation  of  yoidable  contract,  767, 
896. 

ACT  OF  BANKRUPTCY,  477,  1142,  1143. 
by  vendor,  480—482,  491  and  note, 
by  purchaser,  484 — 486. 

ACT  OF  PABLIAMENT, 
proof  of,  89,  117,  866. 
recitals  in.  Ill  and  note, 
creation  of  corporation  by,  856,  n.,  866,  866. 

ACTION, 

for  breach  of  contract,  30,  31,  465,  473,  967—975. 

after  death  of  vendor,  462,  466,  473. 

purchaser,  476. 
warranty,  640. 

covenants  for  title,  1029—1062. 
for  specific  performance,  30,  31. 
efiFect  on  reserved  power  of  rescission,  160. 
for  administration  of  land  of  deceased  debtor,  184,  186. 
for  recovery  of  demised  land,  358. 
for  rent  against  terre  tenant,  377,  384. 
to  avoid  conveyance  to  charitable  uses,  397. 
for  negligence  of  vendor  pending  contract,  446. 
stay  of,  in  bankruptcy,  478. 

of  deceit,  578,  723,  729,  733,  738,  739—742,  748,  749,  934, 
949,  980,  982,  1026. 

against  married  woman,  845,  847. 

against  corporation,  869. 
for  rescission  of  contract.    See  EESCissioif . 
by  and  against  lunatic,  803. 
And  see  Eemedies. 

ADEMPTION  of  devise  by  sale,  467. 

ADJUDICATION  OF  BANKEUPTCY, 
proof  of,  118. 

pending  contract,  477,  479,  481,  482,  484,  486. 
where  land  registered,  1142. 

ADMINISTEATION, 

effect  of  order  on  power  of  sale,  274. 
sale  by  Court  in  action  of,  414,  n. 
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ADMINISTBATOB, 

deeoent  of  land  to,  177, 178,  189. 
powers  oyer  land  of  deceased,  189,  190. 

on  death  pending  contract,  461—463. 
liabiHty  of,  for  estate  duty,  233,  240,  241,  246. 
of  convict's  property,  496,  810,  811. 
rights  of  action  for  deceit  by  and  against,  749. 
sale  by,  to  himself,  887,  888. 
right  to  pay  statute-barred  debt,  943. 

ADMISSION, 

of  execution  of  documents,  96,  97,  98. 
by  recital,  110. 

ADMTCTANOE  to  copyholds,  177,  178,  183,  343,  344,  349,  360. 

ADVISma  ON  TITLE,  129—162,  176,- 176.    And  see  Goir- 

VEYANOBB. 

ADVOWSON, 

length  of  title  to,  78,  82,  383,  389. 

succession  duty,  208,  n. 

estate  duty,  227. 

purchase  of,  by  trustees,  300. 

evidence  on  sale  of,  389. 

restrictions  on  sale  of,  389 — 393. 

sale  by  auction  of,  392,  771. 

death  of  incumbent  pending  contract  for  sale,  392, 441, 462. 

registration  of  title  to,  1106. 

AFFIDAVIT, 

for  purposes  of  estate  duty,  234. 

as  to  performance  of  covenants  in  lease,  368. 

of  intestacy,  367,  368,  n. 

in  vendor  and  purchaser  summons,  1016. 

AQE,  evidence  of,  124. 

AGENT, 

signature  of  contract  by,  3,  9. 
auctioneer  as,  18. 
auctioneer's  clerk  as,  18,  n. 
effect  of  notice  to,  267—267. 
misrepresentation  by,  736,  737,  740,  741,  864. 
authority  to  make  statements,  737. 

« 
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AGENT— con^'nued. 

liability  of,  on  warranty  of  authority,  765,  979,  980,  981, 

986,  n.,  986. 
of  oorporation,  869,  861,  979. 

misrepresentation  by,  864. 
sale  to  or  purchase  from,  880,  881,  890,  892,  904,  906. 
fraud  of,  904,  906,  980,  982. 
liability  of,  on  contracts,  977,  986. 

AGREEMENT  for  yaoation  of  benefioe,  389,  390. 
And  see  OoirrBAOT. 

AGBIOULTUBAL  LAND,  charges  on,  142. 

ALIEN,  496,  784,  n. 

oontraot  with,  773,  812—816. 
capacity  of,  812,  813. 
wife  of,  836. 

ALIENATION, 

efiFect  of,  on  succession  duty,  211 — ^213. 
of  land  sold  by  yendor,  496—499. 

purchaser,  499. 
by  infant,  786—787,  789-^-792. 
by  lunatic,  802. 

by  administrator  of  conyict,  810,  811. 
by  married  woman,  816 — 819. 
restraint  on,  821,  862.    And  see  Bbstbaint  on  Aimoi- 

PATION. 

by  corporation,  866,  862. 

ALTERATION  in  particulars  by  auctioneer,  638. 

AMBIGUITY  in  special  condition,  64. 

ANNUAL  BESTS,  763. 

ANNUITY, 

legacy  duty  on,  200. 
succession  duty,  207. 
estate  duty,  226,  227,  234. 
registration  of,  386,  617,  618. 
search  for,  611,  618,  627,  633,  1087. 
issuing  out  of  registered  land,  1 106. 
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APPEAL^ 

in  Tendor  and  pnidiMer  samnums,  1025. 
against  judgment  adTerae  to  pnrchiiocir,  1052. 

APPENDANT  AND  APPUBTENANT  BIGHTS  in  registerod 
land,  1107,  1108. 

APPOINTMENT  UNDER  POWER, 
as  root  of  title,  88. 

ademption  of,  by  contract  of  sale,  467,  n. 
by  infant  tenant  in  tail,  792. 

APPBOPEIAHON  OP  PUECHASE-MONBY,  42,  50, 78,  74. 
ABBITBATION,  927,  n.,  942  and  note,  1050,  1052. 

AjBSENT, 

of  repreeentatiyea  to  deriae  of  leaselioldB,  179. 

real  property,  191,  193,  194. 
A8SETB,  183, 185,  197. 

order  of,  191, 192,  n. 

ASSIGNEE, 

of  life  eetate,  rights  of,  324,  337. 

liability  of,  under  ooyenants  of  assignor,  426—428. 

to  action  of  specific  performance,  461,  496. 
of  benefit  of  contract,  rights  of,  499,  601—508,  644,  545, 
660,  675,  719,  746,  747,  748,  932. 
And  see  Sub-pxtbohaseb. 

ASSIGNMENT, 

of  powers  under  Settled  Land  Acts,  324,  337. 

of  leaseholds,  351—362,  371. 

of  underlease,  357. 

coyenant  against,  358 — 360. 

of  part  of  land  subject  to  lease,  360—362. 

definition  of,  in  Land  Transfer  Acts,  371. 

of  part  of  reyersion,  380,  381. 

of  policy  of  insurance,  442  and  note,  443,  446. 

of  land  contracted  to  be  sold,  495—499. 

of  benefit  of  contract,  499 — 501. 

to  creditors,  525. 

of  benefit  of  yoidable  contract,  747,  748,  767,  787,  788,  806, 

807,  883,  899—902. 
of  right  of  action  for  deceit,  749. 
of  right  to  compensation  for  compulsory  sale,  919. 
of  yendor*s  lien,  925. 
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ATTACHMENT,  1016,  n. 

of  married  woman,  841,  844. 

ATTAINDEB,  810. 

ATTESTATION, 
of  wiU,  128. 

of  instniments  exercising  powers,  303,  306. 
of  memorial  for  registration,  363,  n. 
of  conyeyance,  648,  649. 

to  charitable  uses,  394—397. 

by  corporation,  867,  868. 
of  transfer  of  registered  land,  1090. 

ATTESTED  COPIES  of  title  deeds  retained  by  yendor,  29. 

ATTESTED  DOCUMENTS,  proof  of,  96,  97. 

ATTOENMENT  by  tenant  to  grantee  of  reyersion,  379. 

AUCTION, 

usual  method  of  concluding  contract,  4. 

nature  of,  18. 

sale  by  mortgagee  imder  power,  345. 

sale  of  adyowson,  392,  771. 

sale  of  reyersion,  765,  n. 

sale  by  trustee  to  himself,  888. 

AUCTIONEEB, 

authority  of,  4,  18,  19. 
payment  of  deposit  to,  22. 
sale  to  himself,  890,  892. 

AUCTIONEEE'S  CLEBK,  18,  n. 

AUTHORITY, 

of  auctioneer,  18. 

when  reyocable,  19. 
of  auctioneer's  clerk,  18,  n. 

of  partner  to  seU  or  mortgage  partnership  property,  412, 413. 
of  solicitor,  652—654,  656. 
of  solicitor's  clerk,  653,  654. 
of  agent  to  make  statements,  737. 
improper  exercise  of,  882 — 893. 
warranty  of,  755,  979,  980,  981,  985,  n.,  986. 
of  estate  agent  to  make  contracts,  986. 
to  inspect  register,  1063. 
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AUTRE  VIE, 

deyolution  of  estate,  177,  178,  186,  464. 

AVOIDANCE, 

of  onregistered  deed  by  subBequent  registered  conyeyanoe, 

363—365. 
of  Toluntary  conTeyanoe  by  subsequent  oonyeyauoe  for 

•    value,  378—376. 
in  bankruptcy  or  by  oreditorB, 
374,  376. 
of  conyeyance  to  charitable  usee,  395. 

of  charity  lands,  406. 
for  fraud,  752,  753. 
for  duress  or  undue  influence,  768. 
by  infant,  787. 
of  unregistered  estates  in  registered  land  by  transfer  for 
value,  1063. 

AWAED, 

of  enfranchisement,  117. 
of  inclosure,  118. 
of  arbitrator,  942. 


BANKER, 

assignment  of  benefit  of  contract  to,  600. 
draft  of,  656. 

BANKEUPT, 

authority  of  partner,  413. 
sale  by,  477—484, 
sale  to,  484—489. 

BANKBUPTCY, 

-  -proof  of  proceedings  in,  28,  118,  119. 
of  tenant  for  life,  337. 

avoidance  of  voluntary  conveyance  in,  374,  376. 
of  partner,  413. 

of  vendor.  477—484,  1142,  1143. 
of  purchaser.  477,  478,  485—489. 
effect  of,  on  speoiflc  performance,  478,  479,  483,  922,  946, 

1055. 
search  in,  511,  624,  627,  528,  1087,  1088,  1121,  1123,  1124, 

1141—1143. 
orders  in,  517. 
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BANKKUTTCY— continued. 

effect  of,  on  authority  of  agent,  049,  6M,  985. 

of  convict,  811. 

of  married  woman,  841. 

discharge  of  contract  by,  921,  922,  1020. 

rights  of  action  by,  942,  943. 
breach  of  coyenant  for  title  by,  1033. 
effect  of,  on  covenants  for  title,  1054,  1055. 

BAPTISM,  certificate  of,  104,  124,  125. 

BAEE  TEUSTEE, 
meaning  of,  181,  n. 
married  woman,  828,  832,  833. 
sale  of  trust  property  to,  888* 

BABGAIN  AND  SALE,  122,  123. 

BASE  FEE,  331»  1044. 

BIDDEB,  employment  of,  20,  21. 

BIDDING, 

retractation  of,  18,  47. 
reservation  of  right  to  vendor,  21,  46. 
form  of  condition,  58. 

BILL  OP  EXCHANGE,  667,  672,  n.,  675,  754. 
discharge  of,  909. 
effect  of  on  vendor's  lien,  926. 

BIBTH,  proof  of,  28,  104,  124,  125. 

BOABD  OF  AOBIOULTUEE,  117,  123,  520,  523,  n. 

BOABD  OF  EDUCATION,  1113  and  note,  1114. 

BOND,  926,  945. 

BOEOUGH  ENGLISH,  177. 

BEEACH  OF  CONTEACT, 

action  for,  30,  31,  465,  473,  947,  957—976. 
covenant  in  lease,  352 — 354. 
for  sale  of  leaseholds,  359. 
to  make  mortgage,  433. 
by  death  of  vendor,  465. 
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BREACH  OP  CONTRACT— «)Hfi;/M«i. 
by  act  of  bankruptcy,  481. 
by  asdgnment  landing  contract,  496. 
discharge  of  obligations  arising  from,  920,  940 — 945. 
effect  of,  935,  936. 
of  warranty,  935,  937. 
discharge  by,  936—938,  956,  957. 
by  renunciation  of  performance,  938—940. 
how  f&T  necessary  for  specific  performance,  946,  987. 
rescission  for,  948—957. 

BREACH  OF  TRUST, 

by  release  of  power,  290,  291. 

sale  of  land  acquired  by,  296,  297. 

effect  of,  as  regards  specific  performance,  503,  504,  1000. 

BUILDINa  CONTRACT,  specific  performance  of,  992, 994, 995. 

BUILDING  SOCIETY, 

contracts  and  conyeyances  of,  869. 
unincorporated,  873. 
sale  by,  892. 

BURIAL,  certificate  of,  125. 

BURTHEN  OP  CONTRACT, 

deyolution  on  death  of  vendor,  473. 

purchaser,  477. 
assignment  of,  501. 


CAMBRIDGE  UNIVERSITY,  399,  405,  n. 

CAPACITY,  1,  2,  136,  784  •g. 
of  infant,  785—801. 
of  lunatic,  801—804. 
of  oonyict,  810,  811. 
of  outlaw,  811,  812. 
of  alien,  812. 
of  married  woman,  816,  821,  823,  828,  831. 

CAPITAL  MONEY  under  Settled  Land  Acts,  309,  311. 

CAUTIONS  on  land  register,  1070,  1073, 1081, 1083, 1087, 1090, 
1131,  1143. 

CAYEAT,  366,  n. 
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CEETIPICATE, 

of  baptism,  104,  124. 
of  birth,  104,  124. 
of  death,  104,  125. 
of  marriage,  104,  126. 

of  acknowledgment  by  mairied  woman,  116,  526,  633, 818,  n. 
of  enrolment,  123. 
of  TQgistration  of  assurance,  126. 
of  discharge  from  estate  duty,  235,  236,  248. 
as  to  title,  1005,  n.,  1012. 

of  incumbrance,  1065,  n.,  1068,  1069,  1121,  1123,  1124, 
1125,  1126,  n. 

CEETEPIED  COPIES,  100. 

of  proceedings  in  bankruptcy,  118,  121. 

of  orders  in  lunacy,  121. 

of  records,  126. 

of  entries  in  land  register,  1063,  1064,  1066. 

CESTUI'  Q  UE'  TR  UST, 

contract  of,  with  trustee,  2,  880. 

probate  duty  on  interest  of,  198. 

consent  to  sale  or  purchase  by  trustees,  268,  301. 

when  bound  by  trustee's  contract,  503,  504. 

coyenants  for  title  on  sale  by,  578. 

sale  by,  to  trustee,  760,  761,  876—881,  894,  895. 

gift  by,  to  trustee,  877,  878. 

purchase  from  trustee,  880,  895,  896. 

OHAMPEETY,  747,  749,  773—775. 

OHABGE, 

of  debts  on  land,  145,  175,  n.,  183,  188,  189,  271,  475,  n. 

by  executors,  191,  194. 
sale  by  Court  under,  414,  n. 
of  probate  duty,  199. 
of  succession  duty,  209,  210. 
of  temporary  estate  duty,  224. 
of  estate  duty,  234,  235,  238—242,  245—247,  296. 

in  favour  of  limited  owner,  235,  248. 
of  portions,  246,  247. 
on  settled  land,  293. 
of  outgoings,  41,  355,  454. 
of  local  expenses,  464 — 456,  522,  523. 
W. — II.  38 
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CHABGB— conttnuet^. 

of  judgments,  489,  511,  512,  517,  531,  532. 

of  Grown  debta,  511,  512. 

of  ordere  in  bankruptcy,  517. 

for  improyement  of  land,  518 — 521. 

of  registered  land,  1065. 

by  deposit  of  land  certificate,  1071,  1072. 

OHAEITABLE  USES  AND  TEUSTS, 

enrobnent  of  oonyeyance  to,  122,  394,  396. 
succession  duty  on  property  subject  to,  208. 
sale  of  land  to  be  assured  to,  776,  777. 

CHABETY, 

succession  duty,  208. 

Yoluntary  conveyance  to,  374. 

sale  of  land  subject  to  trust  for,  393 — 409. 

contract  for  sale  of  land  for  use  of,  776,  777,  780,  781. 

registration  of  lands  of,  1113. 

OHAEITY  OOMMISSIONEES,  400,  403,  406,  n.,  407,  408. 
1113  and  note,  1114. 

CHATTELS, 

right  of  resale  on  default  of  purchaser  of,  43  and  note, 
sale  of,  before  probate,  199. 

CHEQUE,  656,  941. 

CHTROQRAPH,  124. 

CITY  OP  LONDON, 

compulsory  registration  in,  367,  369,  n. 
custom  of,  as  to  wives  trading,  835,  836. 

CLIENT,  contracts  of ,  with  solicitor,  2,  758,  760,  761,  775, 
876,  878,  890,  893. 

CLUBS,  contracts  of,  873. 

COLLATEBAL  STIPULATIONS,  922,  923,  932. 

COMMENCEMENT  OF  TITLE,  51,  59. 

COMMISSION  to  tenant  for  life  on  sale  of  settled  land,  335. 

COMMITTEE, 

of  lunatic,  492,  803,  805,  808,  809. 
of  inspection,  482,  487,  488,  887,  n. 
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COMMON  MISTAKE,  334,  n.,  695—697,  933,  948,  974,  1026, 
1027,  1028. 
rectification  for,  564,  710,  715. 

COMMUNICATION, 
of  offer,  13. 
of  acceptance,  13. 
of  revocation  of  offer,  13. 
by  post,  14. 

of  election  to  rescind  contract,  745. 
of  repudiation  of  contract  entered  into  during  infancy,  797. 

COMMUNITY  OP  GOODS,  851. 

COMMUTATION, 

of  succession  duty,  214. 
of  estate  duty,  236. 

COMPANY, 

succession  duty  on  property  of,  208. 
special  conditions  on  sale  by,  529. 
capacity  of,  to  hold  lands,  854. 

to  dispose  of  lands,  856,  857. 
of  trading  company,  857,  859,  861. 
to  contract,  860  and  note, 
sale  to,  by  promoters,  890,  891. 
contract  of,  with  director,  890,  894. 
liability  of  agent  of,  979. 

COMPENSATION,  634—644,  692,  744. 
under  open  contract,  36,  634 — 638. 
under  special  conditions,  55,  56,  634,  639—644,  922,  1026, 

1027. 
after  completion,  55,  540,  634,  922,  923,  1026,  1027. 
form  of  condition  for,  60,  61,  661. 
for  quit-rents,  141,  635. 
excluded  by  condition,  639. 
where  contract  rescinded,  904. 
for  compulsory  sale,  919  and  note,  927. 
in  Tender  and  purchaser  summons,  1016,  1019. 

COMPLETION, 

time  for,  under  open  contract,  22,  37,  447,  449,  506. 
effect  of  fixing  day  for,  47—50,  132,  133. 

38(2) 
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COMPLETION— <»n«tnued. 
form  of  condition,  61,  662. 
plaoe  for,  648,  1080,  n. 
how  carried  out,  648. 
of  sale  of  registered  land,  1074 — 1081. 

COMPOSITION, 

for  death  duties,  236. 

in  banlcruptoy,  478,  482,  483,  488,  921,  943,  105d. 

COMPOUND  SETTLEMENT,  292.  316—323. 
truBteee  of,  317,  318. 

COMPBOMISE  of  adyerse  okimfi,  1051. 

COMPULSOEY  EEGISTRATION  of  title,  369—373. 

COMPULSOEY  SALE,  919  and  note,  927. 

CONCEALMENT, 

of  defects,  684,  686,  687,  737,  738. 

oftitle,  685,  n.,  742. 
of  facts  by  persons  in  a  fiduciary  position,  760,  880,  881, 

882,  886,  890,  899. 
of  infancy,  789. 
of  breach  of  covenant  for  right  to  conyey,  1033. 

CONCUEBENCE, 

of  parties  in  conyeyance,  38,  56,  145,  336,  342. 
of  persons  interested  under  judgment,  491,  514. 
of  husband  in  wife's  conyeyance,  494,  544,  816—819,  822, 

824,  830,  838. 
action,  835. 

CONDITION, 

of  re-entry,  352,  380,  600,  601. 

eyidence  of  performance  of,  352. 
precedent,  913,  935,  936,  937,  974,  975,  991,  1002,  1027. 
subsequent,  913,  914,  951. 

CONDITIONAL  CONTEACT, 

time  for  performance  of  condition,  509,  914. 

discharge  of,  by  failure  of  condition,  913—921,  939,  962. 
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CONDITIONS  OF  SALE, 
neceesily  of,  15,  16. 
reservation  of  right  to  bid,  21. 
as  to  reserye  price,  21. 
usual,  46  $q. 

for  compensation,  55,  639 — 644. 
excluding  compensation,  56,  60,  61,  639. 
as  to  costs  of  conveyance,  56,  61,  548,  549. 
for  apportionment  of  outgoings,  56,  62,  73,  457,  627,  662. 
as  to  deposit,  58,  62,  67,  69,  659. 
form  of,  58—62,  659,  663. 
as  to  easements,  &c.,  60,  61,  568,  661. 
as  to  completion,  61,  662. 

on  sale  of  registered  land,  1081. 
in  private  contracts,  65  sq.,  659 — 663. 
as  to  unstamped  documents,  103. 
on  sale  by  trustees,  275—277. 
depreciatory,  275,  n.,  276. 
of  leaseholds,  351,  356,  357,  359,  362. 
implied  contract  restricting  use  of  land,  428,  429. 
for  discharge  of  outgoings.  454 — 456. 

CONFESSOE,  758. 

CONFIDENTIAL  BELATION,  presumption  of  undue  influ- 
ence from,  758—761,  874,  877. 

CONFIRMATION  of  voidable  transactions,  744,  745, 767,  896. 

CONNECTION  of  documents  to  constitute  memorandum  under 
Statute  of  Frauds,  5. 

CONSENT, 

necessity  of,  1,  3,  668,  n. 

form  of  expression,  3. 

to  exercise  of  powers  of  appointment,  303. 

under  Settied  Land  Acts,  291—294, 
307,  308. 
by  lessor  to  assignment  of  lease,  358—360. 
of  tenant  to  apportionment  of  rent,  380,  n.,  629. 
of  Charity  Commissioners,  407,  1113,  1114. 
effect  of  mistake,  misrepresentation,  fraud,  &c.,  666—668. 
induced  by  duress  or  undue  influence,  755—757. 
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CONSENT— eoniintiai. 
of  infant,  766,  n. 
on  behalf  of  Innstio,  808,  809. 
of  Board  of  Education,  1U3,  1114. 

00N8EDEEATION,  3. 

in  oonTSTances  to  charitable  oms,  39J>,  39S,  397. 
tot  waiver  of  contract,  908,  910. 

CONSOLIDATION,  419,  420,  n.,  421. 
where  land  registered,  1103,  1104. 

OONSOLIDATION  ACT,  oonstraction  of,  402,  n, 

CONSTEUOTION, 

of  stipulatioiis  as  to  time,  47 — 19. 

of  special  conditions,  64. 

of  Consolidation  Acts,  402,  n. 

of  Harried  Women's  Property  Act,  1882..  .820,  630. 

CONSTEUCrrVE  NOTICE,  267—263,  346,  654. 
of  lessor's  title,  163. 
effect  of  special  oonditions,  173. 
of  unregistered  assurance,  364,  n. 
of  ownership  of  firm,  409,  n. 
of  restriotiTe  oovenante,  427,  430. 

CONnNQENT  INTEBEST,  estate  duty  on  oeaeer  ot,  245. 

CONTINUINO  BBEACH  of  covenant  in  lease,  363. 

CONTEACr, 

requisites  of  validity,  1. 

between  solicitor  and  client,  2,  738,  760,  761,  776,  876,  878, 

890,  893. 
necessity  of  writing,  3—9,  776. 
when  enforced  though  not  in  writing,  9 — 12. 
how  formed,  12. 
by  post,  14,  13,  17. 
stamp  on,  24  and  note, 
to  show  title,  express,  164,  364,  366, 638. 
devolution  of  benefit  on  deatli,  430,  431. 
to  lead  money  on  mortgage,  432 — 434. 
breach  of,  433,  434. 
q>eoitic  performance  of,  434. 
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CONTRACT— con^tniied. 

effect  in  equity  of,  438 — 440. 

when  necessary  part  of  title,  464. 

how  recited,  557. 

rectification  of,  704. 

to  sell  land  for  use  of  charity,  776,  777,  780,  781. 

of  infant,  794,  798,  800,  801. 

of  lunatic,  801—806. 

of  drunken  person,  809,  810. 

of  outlaw,  812. 

of  alien,  813—815. 

of  married  woman,  816,  821,  822,  834—843,  845—847. 

of  corporation,  857 — 863,  864. 

between  trustee  and  cestui-que'trust,  876 — 881,  893,  894 — 

896. 
between  a  man  and  himself,  885. 
between  company  and  directors,  890,  894. 
discharge  of,  907—923,  935—938,  975,  990,  1019—1021. 
recovery  of  costs  of,  967,  968. 
entered  into  by  agent,  976—986. 
for  sale  of  registered  land,  1058 — 1065. 

CONTEIBUTION  between  lessees,  361. 

CONVEBSION, 

by  contract  of  sale,  439,  467,  468,  476. 
by  option  to  purchase,  468,  469. 
on  death  of  purchaser  pending  contract,  476. 
by  contract  with  lunatic,  805,  n. 

CONVEYANCE, 

obtained  under  agreement  for  mortgage,  10. 

prepared  by  purchaser,  29,  37,  541. 

what  is  proper,  38. 

when  executed,  56. 

condition  as  to,  56,  61,  662. 

how  abstracted,  93. 

matters  properly  dealt  with  on,  130,  131,  145,  149,  358, 

510,  511. 
by  personal  representatiyes  to  heir  or  devisee,  191,  194. 
effect  of  unregistered,  363,  364,  and  note, 
on  sale,  definition  of,  in  Land  Transfer  Acts,  370. 
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CONVEYANCE— coniiniMrf. 
to  charitable  usee, 

prool  of  enrolment,  122,  123. 
oonditione  of  Talidity,  394,  399. 
preparation  of,  Ml — 624. 
partiea  to,  M2— M4. 
form  of,  fi46  *;. 
coats  of,  048. 
reotifioatdou  of,  064,  MS,  fiT4,  (66,  703,  704,  719,  720,  721, 

924,  1003. 
snbJMtto  incninbranoe,  067 — 570,  087,  088. 
haw  settled,  617. 
stamps  on,  617—620. 
definition  of,  in  Stamp  Acta,  619. 
attestation  of,  648,  649. 
disclaimer  of,  867,  n. 
aroidanoe  of,  702,  787,  896,  696,  903. 
forgery  of,  704. 
by  infant,  787. 
by  Innatic,  802,  803. 

by  married  woman,  816,  818,  619,  821,  828,  832—634. 
by  corporation,  666. 
Tondor's  lien  aft«T,  924,  920. 
nmedies  after,  933,  933. 
iritbout  payment  of  purchase  money,  960. 
of  registered  land,  1090—1090. 

to  corporation,  1112. 
CONTEYANOEa, 

datiee  of,  26,  92,  114.  129— 1S2,  171,  172,  201—206. 

on  sale  of  leaaaholda,  81,  62  and  note,  129, 130, 142. 351. 
on  sale  of  copyholds,  129. 
notice  of  trusts,  130,  250,  251. 
as  regards  BuccessioQ  duty,  140,  216,  219. 
as  regards  dower,  175. 

on  sales  under  the  Settled  Land  Acts,  291,  292. 
in  the  case  of  titles  depending  on  a  power  of  appoint- 
ment, 302,  304. 
on  sales  of  land  in  Middlesex  and  Yorkshire,  362,  363. 
compulsory  registntion  district,  372. 
of  ground  rents,  377. 
on  sale  of  rent-chaige,  387. 

charity  lands,  393,  394. 
by  order  of  Court,  413,  414. 
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CONVEYAHJCBR— continued. 
duties  of — continued. 

on  sale  of  land  with  benefit  of  restrictiye  coyenants, 

432. 
on  mortgage  of  land,  435. 
on  sale  subject  to  incumbrance,  567. 
in  settling  documents,  617. 
as  regards  stamps,  618. 

where  assurance  by  corporation  on  title,  864 — 869. 
presumption  of,  that  all  things  are  rightly  done,  97,  98, 
113,  114,128,251,  868,  1011. 

CONVICT,  495,  810,  811. 

capacity  of  wife  of,  835,  836. 

COPARCENEES,  right  of,  to  production  of  title  deeds,  610,  n. 

COPY, 

attested,  29. 

certified,  100,  118,  121,  126,  1063,  1064,  1066. 

examined,  100,  119,  120,  124,  126. 

office,  100,  101,  116,  119,  120, 534, 607, 1062  and  note,  1095. 

COPYHOLDS, 

length  of  title  to,  77,  81. 

where  enfranchised,  80,  81. 
enfranchisement  of,  80,  n.,  117  and  note, 
proof  of  assurances,  1 19. 
devolution  of,  on  death,  177,  178,  190,  466,  474. 

held  on  trust  or  mortgage,  183. 

equitable  estate  in,  196,  197. 
liability  of,  for  debts,  183. 
sale  of,  under  power  in  mortgage,  343,  344. 
duties  of  Tender  and  purchaser  on  sale,  348 — 360. 
registration  of,  in  Middlesex  and  Yorkshire,  367. 

title  to,  370  and  note,  1117. 
death  of  vendor  pending  contract,  466,  473. 

purchaser  pending  contract,  474. 
vesting  order  as  to,  470,  471,  n. 
search  in  Court  Bolls,  527. 
covenants  for  title  to,  586,  587. 
stamping  conveyance  of,  621. 
legal  possession  of,  657. 

of  manied  woman,  816—819,  823,  826,  882,  833. 
registration  of  title  to,  1117. 
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COEPOEATION, 

ooDTeyanoe  to,  into  mortmain,  391  tq. 
b7,  in  mortmain,  401,  402. 
capacity  of,  S52. 
mortgage  to,  833. 
aa  etttni-gu€-trutl,  853. 
as  grant«e  to  obm,  8M. 
as  joint  tenant,  SM,  8fi5. 
aatrustee,  SJH,Sfi7. 
alienation  by,  85fi,  864-867. 
in  liquidation,  871,  872. 
ecoleaiBstical,  655. 
municipal,  855. 
created  epeciallf  for  particular  purpoeee,  865,  n.,  806,  S59 — 

861. 
contraots  of,  857—862. 
trading,  857,  859,  861. 
deed  of,  858. 

sa  affected  hj  part  performance,  862,  863. 
estoppel  against,  863. 
misrepreBentation  by  agent  of,  864, 
forgery  of  deeds  of,  869,  870. 
dissoIntioiL  of,  870,  871. 
registration  of  title  (d,  1112,  1113. 

COEPOKATION  SOLE,  226. 

COSTS, 

of  producing  documents  not  in  vendor's  poeeeaeion,  37,  28, 

34,  37,  66,  86,  96,  101,  102,  645. 
of  examining  title,  28,  37,  39,  3S9. 

of  Terification  of  abstract,  28,  37,66,  72,  95,99, 101,  n.,  120. 
of  conveyance,  28,  37,  548,  549,  645. 

vhen  recoverable  as  damages,  965. 
of  investigation  of  title,  28,  37,  39,  369. 

when  recoverable,  T50, 949  and  note, 
of  executing  conveyance,  28,  38. 
of  concurrence  of  additional  parties,  28,  38,  Q6,  61,  73,  336, 

342,  547,  648,  645,  647. 
of  at^nowlcdgment  and  undertaking,  29,  39,  816,  647. 
of  stamping  unstamped  documents,  37. 
of  making  abstract,  66. 
of  proof  of  facta,  108. 
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INDEX, 

OO&TQ—ixmltnued. 

on  sale  under  Settled  Land  Acts,  335,  336. 

of  registering  unregistered  assurance,  363. 

of  registration  on  sale,  372,  373,  646,  647,  1080. 

of  investigation  of  title  on  mortgage,  432,  433. 

what  included,  434,  n. 

of  engrossment  of  conyeyance,  617. 

of  stunping  conveyance,  625. 

of  sale,  644—648. 

of  acknowledgment  by  married  woman,  646. 

of  vesting  order,  647. 

recovered  by  married  woman,  840. 

against  married  woman,  843,  844. 

what  recoverable  as  damages,  960,  961,  965,  966,  968,  1051, 
1052. 

of  further  assurance  imder  covenant,  1042. 

of  action  against  adverse  claimant,  1052. 

on  sale  of  restored  land,  1061,  1062,  1119. 

of  statutory  declaration  as  to  matters  declared  not  to  be 
incumbrances,  1064. 

of  certified  copy  of  register,  1064. 

COUNTERCLAIM, 

for  rectification,  568,  588,  1053. 
for  specific  performance,  157,  970. 

COUNTY  COUET, 

equitable  jurisdiction  of,  894,  n. 
junsdiction  in  specific  performance,  1015. 

COVENANT, 

unusual,  166,  351,  1099. 
evidence  of  performance  of,  352. 
against  assignment  of  leaseholds,  358 — 360. 
running  with  reversion,  379. 

land,  384,  385,  582—584,  1052. 
to  produce  deeds,  605,  609,  615,  1045. 
discharge  of,  909,  910. 

COVENANT  TO  BUILD, 

as  consideration  for  sale,  596. 
specific  performance  of,  994,  995. 

COVENANTS  FOE  TITLE, 
what  usual,  38,  575. 
how  abstracted,  93. 
remedy  on,  333,  1029  sg. 
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COVENANTS  FOB  TITLR— continued. 

on  flale  under  Settled  Land  Act,  334,  n. 

effect  of,  455,  570,  571. 

limitation  of,  567,  569. 

for  right  to  oonyey,  575, 1029, 1032—1034, 1036, 1037, 1046, 
1047. 

for  quiet  enjoyment,  575,  1029,  1034,  1036—1042,  1047, 
1048,  1049. 

for  freedom  from  incumbrances,  575, 1029, 1034, 1036, 1037, 
1038,  1049. 

for  further  assurance,  575,  1029,  1042,  1045. 

by  cestui-que-tru$t,  578. 

by  trustee  in  bankruptcy,  578,  579. 

by  trustee  or  mortgagee,  578,  580. 

on  sale  under  power,  579. 

on  sale  by  Court,  580. 

statutory,  581—583,  585,  586. 

by  whom  enforceable,  582,  583,  586,  587,  1052,  1053. 

on  sale  of  equitable  estate,  583,  584. 

obtained  by  fraud,  584,  1053,  1054. 

on  sale  of  copyholds,  586,  587. 

where  title  defectiye,  588,  589,  1052,  1053. 

on  sale  of  lunatic's  property,  808. 

on  sale  of  registered  land,  1062,  1092—1096. 

by  mortgagee,  1119,  1122,  1123, 

1125. 

COYEBTUBE,  effect  of,  on  Statutes  of  Limitation,  944. 
And  see  Wife. 

CBEDITOB, 

rights  of,  against  land  of  deceased  debtor,  183 — 186,  190, 
191. 

avoidance  of  voluntary  conveyance  by,  374,  375. 

of  married  woman,  841. 

CBOPS,  pending  contract,  41,  451. 

CBOSS-EXATVfTNATION,  1016. 

CBOWN, 

grants  from,  78,  82,  388. 

how  proved,  121. 
escheat  to,  176,  197. 
debts  to,  183,  195,  209,  511—515. 

by  simple  contract,  515. 

search  for,  511,  512,  527. 
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CBOWN— continued. 

limitatioii  against,  214. 

lien  of,  for  estate  duty,  239. 

right  of  presentation  to  benefice,  392. 

forfeiture  to,  811,  834. 

alienation  of  lands  by,  855. 

rights  of,  on  dissolution  of  corporation,  871. 

liability  of  servants  of,  986. 

CUETESY,  176,  194, 195,  820,  1038. 
of  copyholds,  177. 
effect  of  diyorce,  826. 
of  wife's  separate  estate,  830. 
notice  of,  on  land  register,  1070,  1071. 

CUSTOM, 

of  manor,  177,  178. 

of  London,  as  to  married  women,  835,  836. 

CUSTOMARY  FREEHOLDS,  183,  190,  370,  n.,  823,  1117. 


DAMAGES, 

action  for,  30,  31,  446,  935,  957^-976. 

measure  of,  30, 31, 751,  n.   And  see  Measure  of  Damages. 

for  loss  of  bargain,  30,  31,  958,  961,  968. 

for  breach  of  contract  to  lend  money,  434  and  note. 

for  minerals  wrongfully  gotten,  442,  n. 

for  negligence  of  vendor  pending  contract,  446. 

recovered  by  married  woman,  843. 

what  recoverable  by  vendor,  957 — 961. 

purchaser,  961—969. 
equitable  right  to,  969,  n. 

DANGEROUS  STRUCTURE  notice,  355,  455. 

DATE  OF  DEEDS,  1135,  n. 

DEATH, 

proof  of,  28,  104,  113,  114,  125,  139. 
devolution  of  land  on,  174 — 197. 

powers  or  trusts  on,  281 — 289. 
partnership  property  on,  410. 
effect  of,  on  conveyances  to  charitable  uses,  394, 395, 398,  n., 
400. 
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DEATH— couWnwjrf. 

of  vendor  pending  oontract,  461 — 473. 

of  purohaaer,  464, 473—477. 

effect  of,  on  authority  of  agent,  649,  6d0,  985. 

on  action  of  deceit,  748,  749. 
of  oonyict,  811. 

DEATH  DUTIES,  140,  198—248. 
receipt  for,  140,  235,  248,  603. 

DEBENTUBE,  sale  in  action  on,  415,  n. 

DEBTS, 

charge  of,  on  land,  145,  176,  n.,  183,  187—189. 

liability  of  land  for,  on  death  of  owner,  178,  183—186,  190, 

191,  192. 
sale  for  payment  of,  179,  185,  271,  272. 
to  Crown,  183,  185,  209,  221,  511—515. 
deduction  of,  for  purposes  of  estate  duty,  224,  n. 
of  purchaser,  liability  of  land  for,  440. 
provable  in  bankruptcy,  478. 

DECEASED  WIPE'S  SISTEE,  827,  n. 

DECEIT, 

action  of,  578,  723,  729,  738,  739—742,  748,  749,  984,  949, 
980,  982,  1026. 
for  fraud  of  agent,  740,  864. 
against  married  woman,  845. 
against  corporation,  864. 

DEOLAEATION, 

as  to  family  matters,  104,  105. 
against  interest.  111,  127. 
And  see  Statutoky  Deolabation. 

DECLARATION  OF  TRUST  of  leaseholds  subject  to  covenant 
against  assignment,  360. 

DEED, 

recitals  in,  109. 

proof  of,  109. 

exercise  of  power  by,  303,  313. 

necessity  of,  394. 

date  of,  1135,  n. 
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DEED  OF  ARRANGEMENT, 
search  for,  511,  525,  526,  1143. 
registratioii  of,  525. 

DEFAULT, 

interest  in  case  of,  41,  42,  62,  73,  74,  632,  633. 
what  is,  57  and  note. 

in  taking  possession,  447,  448,  449  and  note, 
in  completing  contract,  453,  454,  63l. 
And  see  Wilful  Default. 

DEFECTIVE  CONVEYANCE,  equitable  supplement  of,  1055, 
1056. 

DEFECTIVE  EXECUTION  of  powers,  304,  838. 

DEFECTIVE  TITLE, 

unknown  to  vendor,  162. 

sale  with  notice  of,  163,  698,  1053. 

DEFENCES, 

to  action  for  breach  of  contract,  973 — ^975. 

of  specific  performance,  990 — 1011. 

DEFINITIONS, 
sale,  1,  277. 
open  contract,  15. 
good  root  of  title,  35,  87. 
succession,  203,  n. 
competent  to  dispose,  209. 
interest  in  expectancy,  236  and  note, 
ground  rent,  377. 
land  charge,  386,  n.,  523. 
good  marketable  title,  435. 
misrepresentation,  722. 
assurance,  776,  n. 
purchase^  784,  785. 
power  simply  collateral,  789,  n. 

DELAY, 

in  carrying  out  contract,  40,  934. 

in  completion,  41,  42,  934. 

in  examining  title,  53. 

in  sending  abstract,  53. 

in  raising  objections  to  title,  152. 

interest  in  case  of,  631. 
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DELIVERY, 

in  execution,  513,  614  and  note. 

of  title  deeds  on  oompletion,  602,  604,  1097,  1098. 

DEPOSIT, 

under  open  contract,  22,  47,  68. 
to  whom  paid,  22,  23,  69. 

on  sale  under  Settled  Land  Acts,  313. 
guarantee  for  performance  of  contract,  22, 69, 951  and  note, 
forfeiture  of,  22,  951,  952,  959,  960. 
on  sale  by  private  contract,  23,  69,  70. 
of  purchase-money  in  bank,  42,  50,  57,  63,  n. 
on  sales  by  auction,  47. 
form  of  ccmdition  as  to,  58,  62,  659. 

recovery  of,  24,  69,  70,  145,  156,  157,  165—171,  332,  641, 
750,  916,  949,  961,  964,  971,  n. 

after  act  of  bankruptcy,  481,  485. 

by  infant,  801. 

from  stakeholder,  24,  951  and  note,  960. 

in  vendor  and  purchaser  summons,  1021,  1022. 
condition  for  return  of,  on  sale  of  leaseholds,  359. 
effect  of  disclaimer  by  trustee  in  bankruptcy,  485. 
effect  of  rescission  of  contract,  949,  951  and  note,  956. 
of  Und  certificate,  1071,  1072. 

DESCENT,  84,  176,  194. 
evidence  of,  105. 
right  to  dower,  175. 
of  estate  of  copyholder,  177. 
of  estate  of  mortgagee,  180. 
And  see  Intestacy,  Deyoltttion  ov  Death. 

DESCRIPTION, 

of  parties  to  contract,  4,  5. 

error  in.    See  Mistake. 

of  property  in  conveyance,  557,  558. 

DESTRUCTION  of  title  deeds,  86. 

DETERIORATION, 

of  property  pending  contract,  446—449,  634,  959. 

before  contract,  696,  697. 

effect  of,  on  right  to  rescind,  745,  746,  903. 
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DEVISE, 

efiFect  of,  176. 

of  e6tate|)tir  autre  vie,  177. 

of  copyholdB,  177,  178. 

of  trost  estates,  285—287,  462. 

of  lands  subject  to  contract  of  sale,  462,  474  and  note. 

how  affected  by  subsequent  contract,  467. 

to  corporation,  852,  n. 

DEVISEE, 

sale  of  land  by,  184,  18.5,  187. 
when  entitled  to  execute  trust,  283,  284. 
effect  of  registered  conyeyanoe  by,  365. 
position  of,  under  unregistered  will,  365. 
conyeyance  of  yendor's  interest  by,  462,  463. 
of  purchaser, 

when  liable  under  contract,  477  and  note. 

right  of,  to  haye  purchase  money  raised,  476,  477. 
of  yendor,  breach  of  coyenant  for  quiet  enjoyment  by,  1038. 

DEVOLUTION  ON  DEATH,  174—197. 

of  powers  or  trusts,  281 — 289. 

of  copyholds,  350,  472. 

of  legal  estate  in  partnership  property,  409,  410,  413. 

of  benefit  of  contract,  461. 

of  yendor's  interest  in  land  sold,  462 — 469. 

of  yendor's  lien,  467. 

of  burthen  of  contract,  473,  477. 

of  right  to  rescind  contract  for  fraud  or  misrepresentation, 

747. 

duress  or  undue  influence, 
766. 

relatiye  equitable  disability, 
899. 

of  right  of  action  for  deceit,  748 — 750. 

of  right  to  ayoid  contract  made  by  lunatic,  803. 

of  wife*s  separate  estate,  821,  830. 

of  property  of  diyoroed  wife,  826. 

DILAPIDATIONS,  354. 

DIKECTOR, 

liability  of,  for  misrepresentation,  733,  n. 
sale  of  company's  property  to,  890. 
contract  of,  with  company,  890,  894. 
w. — ^11.  39 
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DISCHABOE, 

iB  baokniptcy,  478,  482,  488. 

dirnhBige  of  ocmtnct  by,  482,  488,  921. 

of  rig^  of  action  1^,  942,  943,  1055. 
of  mcambranoes,  payment  into  Gonrt^  549,  550. 
of  contract,  907—946. 

before  breach,  907—922. 

by  mntoal  aaeent,  907—913,  1020. 

by  ojLpiooB  waiver,  908—910. 

by  implied  waiyer,  910—913. 

by  non-fulfilment  of  condition,  908,  913—921. 

for  impoeaibility  of  performance,  907,  918—921,  1020. 

in  consequence  of  bankraptcy,  907,  921,  922,  1020. 

by  performance,  922,  923,  1020,  1021,  1055. 

after  breach,  933—940. 

jnriBdiction  as  to,  in  vendor  and  puichaaer  summona, 
1020,  1021. 
of  obligationB  ariiaing  from  breach  of  contract,  940 — ^945. 
of  regiBtered  incombrancee,  1066 — 1070. 
matniment  of,  1067. 


DISCLAIMEB, 

by  execator,  193,  n. 

by  truBteee,  193,  n.,  281,  282,  888. 

evidence  of,  282,  n.,  785. 

of  powers  or  tmsts,  281,  282,  289—291. 

by  trustee  in  bankraptcy,  479,  480,  484,  486,  921. 

of  conveyance,  667,  n. 

by  infant,  785,  799. 

by  married  woman,  821. 


DI8CL0SUBE, 

of  tmsts,  90,  91,  249—252. 
of  charitable  tmsts,  397. 
of  latent  defects,  685,  n. 

dnty  of,  where  presomption  of  nndne  influence  exists,  760, 
761,  876. 
between  trustee  and  cestut^gue-'tnui,  879,  880. 
on  sale  to  company,  890,  891. 
by  Court,  895. 
And  see  Conobalment. 
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DISENTAILING  DEED,  315,  319,  320,  322,  330. 
as  root  of  title,  88. 
proof  of  enrolment,  122. 
search  for,  330,  511,  526,  530,  536. 
by  infant,  792. 
by  married  woman,  830,  n. 
under  covenant  for  further  assurance,  1044. 

DISSEISOR,  title  of,  85,  571  and  note. 

DISSOLUTION, 

of  partnership,  412. 

sale  by  Court,  414,  n. 
of  corporation,  870,  871. 

DISTRESS,  357,  360,  361,  377,  384. 
by  tenant  by  degitf  515,  n. 
power  of,  on  sale  in  consideration  of  rent-charge,  595,  597. 

DIVOBOE,  820,  825,  826. 

DOCUMENTS, 

connection  of,  as  memorandum  under  Statute  of  Frauds, 

5—7. 
what  handed  over  to  purchaser,  29,  38,  99,  602. 
as  evidence  of  title,  83 — 85. 
what  abstracted,  90. 
proof  of,  96—98. 
in  public  custody,  99 — 101. 
notice  of,  108. 
effect  of  recital  of.  111. 

DONATIO  MORTIS  CAUal,  220. 

DOUBTFUL  TITLE,  107,  158,  168,  331,  332,  360,  430,  905, 
906,  971—973,  1005—1011. 

DOWER,  133,  174,  175,  194,  195,  1038. 
of  equitable  estates,  180. 
notice  of,  on  land  register,  1070,  1071. 

DRAINAGE  CHARGES,  142,  519. 

DRUNKEN  PERSONS,  809,  810. 

39(2) 
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DUBESS,  756,  766,  766-769,  779,  933,  951,  976. 

DUBHAM, 

search  for  lis  pendens  in,  624. 

equitable  juiiBdiotion  of  Chanoery  Court,  894,  n. 

DUEHAM  UNIVEBSITY,  399,  406,  n. 

BAETHQUAKE  pending  completion,  441. 

EASEMENTS, 

Bale  or  creation  of,  383. 

oyer  registeFed  land,  1 108— 1110. 
what  indnded  in  oonyeyance,  662 — 666. 
right  to,  by  implication,  666. 
as  breach  of  covenant  for  right  to  convey,  1033. 

ELECTION. 

to  take  in  specie  lands  snbject  to  trost  for  sale,  271,  297. 
as  to  avoidance  of  conveyance  for  fraud,  744 — 746. 
by  married  woman,  848—861. 
between  remedies,  970. 

ELEGIT,  489,  491,  616  and  note,  531,  639,  1129. 

ENDOBSEMENT, 

of  memorandum  of  conveyance  on  retained  title  deed,  616, 
of  receipt  on  conveyance,  616. 

ENEMY,  contract  with,  773. 

ENFRANCHISED  COPYHOLDS,  80,  81,  164. 

ENFRANCHISEMENT, 
effect  of,  80,  n. 
proof  of  award,  117  and  note. 

ENGROSSMENT  of  conveyance,  617. 

ENROLMENT, 

stated  in  abstract,  94. 

proof  of,  122,  123. 

of  assurances  to  charitable  uses,  122,  394,  396,  400. 

ENTAIL  of  copyholds,  178. 

ENTIRETIES,  tenancy  by,  832,  n. 
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EQUITABLE  ASSETS,  183. 

EQUITABLE  CHARGE, 
when  abstracted,  91,  92. 
notice  of,  107,  108,  109,  173. 

EQUITABLE  ESTATE, 

stamps  on  sale  of,  25,  n.,  621,  622. 

title  to,  135. 

effect  of  conditions  restricting  inquiry,  1 72, 173. 

devolution  of,  on  death,  179,  180,  195,  196. 

in  copyholds,  196. 
estate  duty,  240. 

use  of  words  of  limitation,  574,  575. 
of  married  woman,  816,  821—823. 

EQUITABLE  MOETGAGE, 

power  of  sale,  conveyance  of  legal  estate,  343,  344. 
by  partner,  412,  413. 
priority  of,  419,  929. 

EQUITIES, 

title  to,  abstracted,  135. 

on  sale  of  equity  of  redemption,  419,  420. 

EQUITY  OP  REDEMPTION, 

conveyance  of,  as  root  of  titie,  88. 
devolution  of,  on  death,  180. 
estate  duty  on,  247. 
sale  of,  345,  346,  419—425. 

duty  on,  619. 

to  mortgagee,  763. 

subject  to  condition,  914. 

in  registered  land,  1104. 
extinction  of,  1129. 

ESCHEAT,  176,  194,  197. 
estate  duty,  alter,  239. 
on  conviction,  810. 
on  outlawry,  811. 
on  dissolution  of  corporation,  870,  871. 

ESCROW,  672,  n.,  1135,  n. 
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ESTATE, 

of  grantee  to  uses,  137,  138,  §74. 
of  pfcudiaaer,  573 — 575. 

ESTATE  AGENT, 

pmchase  by,  890,  901. 
authority  of,  986. 

ESTATE  CLAUSE,  572,  573. 

ESTATE  DUTY,  224—248. 
temporary,  223,  224. 
properl)>  sabject  to,  224 — ^226. 
in  case  of  Yolnntaiy  conyeyanoe,  225,  376. 
ezemptionfl  from,  226 — 230. 
on  settled  property,  230. 
rates  of,  232  and  note, 
persons  aoooontable  for,  233. 
▼hen  payable,  233, 234. 
on  real  properly,  234. 
charge  of,  234,  235,  239,  296. 

on  death  of  trustee,  253—256. 
mortgage  for,  235. 

certificate  of  discharge,  235,  236,  248. 
commutation  of,  236. 
comparison  with  succession  duty,  236  sq. 
priority  of,  238,  239,  323. 
on  sale  of  remainder  or  reversion,  239,  382. 
on  property  subject  to  general  power,  240,  243,  244. 
on  leaseholds,  240,  241, 243. 
on  lands  devised  in  trust  for  sale,  241 — ^243,  296. 
on  property  subject  to  special  power  of  appoinfanent,  245. 
on  death  of  joint  tenant,  245,  256. 

mortgagee,  252 — ^256. 
how  borne  as  between  persons  benefirially  entitled,  245, 246. 
charged  on  registered  land,  1089,  1090. 

ESTATE  TAIL, 

descent  of,  177,  195,  465. 

liabiHty  of,  for  debts,  195. 

effect  of  death  on  contract  for  sale  of,  465. 

in  copyholds,  817  and  note. 

of  married  woman,  separate  property,  822. 
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ESTOPPEL,  637,  655,  666,  n.,  667,  n.,  1051. 

by  recitalfl,  110,  550,  551  and  note,  1056,  1057. 

of  mortgagee,  421 

by  manifestation  of  intention,  668,  670  and  note,  673,  676, 

678,  679,  691,  692. 
by  negligence,  673. 

from  proying  error  as  to  person,  676,  677. 
by  representation,  744,  929. 
by  nse  of  forged  instrument,  754. 
of  lunatic,  806,  n. 
of  married  woman,  847,  848. 
against  corporation,  863. 
by  receipt,  925,  n. 
by  judgment,  943,  970,  971,  976. 

ETON  COLLEGE,  399. 

EVENTS,  what  stated  in  abstract,  87,  90. 

EVICTION  by  title  paramount,  371,  1031  and  note,  1032. 

EVIDENCE, 

of  titie,  75—128. 

of  contents  of  abstract,  95  sq. 

costs  of,  95,  99, 108,  139. 

of  facts,  95,  104,  139. 

how  different  from  eyidence  in  Court,  96. 

of  documents  thirty  years  old,  96. 

of  execution  of  documents,  96 — 98. 

of  documents  in  official  custody,  99 — 101. 

examined  copies,  100. 

office  copies,  100,  101. 

certified  copies,  100. 

that  events  did  not  happen,  104,  105. 

of  intestacy,  105. 

as  to  avoidance  of  voluntary  oonveyanoe,  105,  375. 

as  to  exercise  of  power  of  revocation,  105. 

by  recitals,  109—112. 

by  statutory  declaration.  111,  112. 

irregular  evidence,  113,  114. 

of  identity,  115,116. 

on  sales  under  Settled  Land  Acts,  329 — 331. 

of  validity  of  lease,  352—354,  357. 

on  sale  of  underlease,  357,  358. 
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on  sale  of  rent-charge,  383,  384. 

of  vaUdity  of  conveyance  apparently  Toidable,  905,  906. 

on  vendor  and  purchaser  summons,  1016. 

on  sale  of  registered  land,  1059-1061,  1063-1066,  1067 
1069.  '  ' 

on  registration  of  charity  lands,  1114. 

EXAMINATION  of  title-deeds  with  abstract.  114,  115,  140. 
EXAMINED  COPY, 

definition,  100. 

TMe  of,  in  litigation,  100,  120. 

of  court  rolls,  119. 

of  chirograph  of  fine,  124. 

of  common  recovery,  126, 

EXCHANGE, 

proof  of  order,  123. 

under  power  of  sale,  277. 

of  settled  land,  292. 

with  tenant  for  life,  889. 
EXECUTION, 

how  stated  in  abstract,  94. 

of  power,  94,  302—347^ 

evidence  of,  96—99,  115. 

of  missing  document,  122. 
of  will,  128,  303. 

of  judgments,  489—491. 

of  conveyance,  648. 

witoout  payment  of  purchase  money,  by  attorney.  649-651, 

of  ^toiiefer  of  registered  land,  1077,  n.,  1090,  1091.  ino, 
EXBOUTOB, 

'^^mlt^t."''  "'•  "''  "''  '"'-'''•  ^««-"'. 
Bale  of  land  by,  179,  18fi-189.  190,  193,  285,  287  and  note, 

288,  290. 
to  himself,  887,  888. 
liability  of,  for  estate  duty,  233,  240,  241  245 
when  entitled  to  sublet  leaseholds,  278  n 
of  trustee,  when  entitled  to  execute  tnlst,'  283,  285-287 
nght  to  pay  statute-barred  debt,  943. 

Volume  I.  mds  with  page  663. 


INDEX. 

EXEMPLIFICATION,  100, 120,  121,  124,  126. 

EXPENSES.    See  Costs. 

EXPEESS  CONTRACT  to  make  title,  164,  354,  3d6,  638. 

FACTS, 

what  stated  in  abstract,  87,  90. 

what  evidence  required  of,  104 — 108,  139. 

cost  of  proving,  108,  109,  139. 

recital  of,  556. 

FAMTTiY,  evidence  as  to,  104,  105,  HI. 

FAMILY  SETTLEMENT  as  root  of  tiUe,  89. 

FEE  SIMPLE, 

title  to  be  made  to,  34,  75,  n. 
devolution  of,  on  death,  175,  176. 

FELONY,  810,  811. 

FEOFFMENT,  790,  791. 

FINE, 

proof  of,  124. 

on  admittance  to  copyholds,  175,  349,  350,  451. 

by  married  woman,  816,  817. 

FIEE, 

pending  contract,  439,  441,  918. 
insurance  against,  442 — 446. 
before  contract,  696. 

FIRM.  See  Pabtkebshif. 
FIBST  BEFUSAL,  469,  n. 
FIXTURES,  50,  51,  59,  70,  660. 

FLOOD, 

pending  contract,  439,  441. 
before  contract,  696. 

FORECLOSURE, 

effect  of,  on  power  of  sale,  346,  347. 

opening  of,  347. 

sale  in  action  for,  415,  n. 

stamps  on  order  for,  622. 

under  registered  charge,  1126. 

« 
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FOHEIGN  MARBIAGE,  851,  852. 

FOREIGN  PEmCIPAL,  liability  of  agent  of,  978,  979. 

FORPEITUEE, 

of  deposit,  22,  931  and  note,  952,  953,  959,  960. 
of  lease  for  breach  of  covenant,  352 — 354,  356,  362. 

waiver  of,  353. 
on  conviction,  810. 
of  outlaw's  property,  811,  812. 
for  alienation  into  mortmain,  853. 

FOEGEEY,  754,  755. 

precautions  against,  649,  1079,  n. 
of  transfer  of  registered  land,  1116. 

FOEM, 

of  contract,  3. 

of  appointment  under  power,  302 — 307. 

of  assurance  of  land  to  charity,  394,  395. 

of  conveyance,  546  sq, 

of  contract  of  corporation,  858—862,  868,  869. 

of  vendor  and  purchaser  summons,  1025. 

FEANCHISE,  383. 

FEAUD, 

contract  not  put  into  writing  on  account  of,  9. 

as  exception  to  rule  of  constructive  notice,  260 — ^265. 

in  execution  of  power,  305,  901,  n.,  1010. 

as  affecting  priorities  by  registration,  366. 

effect  of,  on  contracts,  468,  667,  671,  673. 

as  against  assigns  of  contractor,  675,  748. 
relief  against,  577,  578. 

covenants  for  titie  obtained  by,  584,  1035,  1053,  1054. 
precautions  against,  649. 
by  concealment  of  facts,  684,  686. 
by  acceptance  of  mistaken  offer,  690,  691,  718,  719. 
at  common  law,  723 — 728. 
in  equity,  728—731. 
as  defence  to  action  on  contract,  723,  728,  912,  990. 

as  ground  for  rescission,  723,  728,  779,  845,  899,  901.  932. 
1026.  »        »        .        , 

damages  for,  751. 

by  representation  that  infant  is  of  full  age,  788,  789. 

liability  of  married  woman,  845 — 847. 
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PEAUDS,  STATUTE  OF.    See  Statute  op  Frauds. 
FEEEBENCH,  175,  n.,  177. 

FREEDOM  FEOM  INOUMBRANCES, 
covenant  for,  575,  1029,  1036. 
breach  of,  1035,  1037. 

measure  of  damages,  1049. 

FEEEHOLD, 

length  of  title,  76,  79,  81,  153,  154. 
title  to,  on  sale  of  leaseholds,  77,  79—82. 
devolution  on  death,  176,  177. 

pending  contract,  462—465,  472,  475. 
of  married  woman,  816. 

FBIENDLY  SOCIETY,  873. 

FUETHER  ASSURANCE,  covenant  for,   1029,   1042—1046, 
1055. 


GAMING  CONTEACTS,  776. 

GAVELKIND, 

descent  of  lands,  177. 
feofhnent  by  infant,  790. 

GENEEAL  DEVISE,  189,  462. 
as  root  of  title,  87. 
effect  of,  on  estates  held  in  trust  or  mortgage,  180. 

on  lands  subject  to  contract  for  sale,  439,  n.,  462, 

474,  475,  476. 
on  claim  to  rescind  contract  for  fraud,  747. 

GENEEAL  ENGAGEMENTS  of  married  woman,  821,  822, 
838,  839,  840. 

GENERAL  POWEE  OF  APPOINTMENT,  189,  190,  199. 
estate  duty,  240,  243. 

GENEEAL  WOEDS,  561,  562. 

GIFT, 

where  presumption  of  undue  influence  exists,  759,  876. 
by  infant,  786,  n. 
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GOOD  LEASEHOLD  TITLE,  928,  1061,  n.,  1064,  1065,  1066, 
1073,  1086,  1098. 
rights  of  purchaser  of,  1093. 

GOOD  MAEKETABLE  TITLE,  435.  972,  973. 

GEOUND  EENT, 

when  objection  to  title,  141,  142,  351. 
definition  of,  377  and  note, 
sale  of,  377—379. 
apportionment  of,  627. 

GUARDIAN, 

liability  of,  for  estate  duty,  233. 
transactions  of,  with  ward,  758,  876,  877,  878. 
assurance  of  infant's  land  by,  792,  793. 


HABENDUM,  93. 

HAEDSHIP,  550,  638,  679,  n.,  685,  689,  692,  693,  694,  708, 
709,  743,  765,  971,  1000,  1018. 

HEIE, 

descent  to,  176,  180,  192,  n.,  194,  462. 

liability  of,  to  specialty  debts,  183, 184. 

sale  by,  184,  185. 

of  trustee,  when  entitled  to  execute  trust,  283,  284. 

power  to  avoid  unregistered  conveyances  and  wills,  365, 368 

conveyance  of  vendor's  estate  by,  462. 

breach  of  covenant  for  quiet  enjoyment  by,  1038. 

liability  of,  under  covenant  for  further  assurance,  1043. 

HOLDING  OYEE,  12. 

HOLDING  TITLE,  161,  165,  168. 

HOTEL,  conditional  sale  of,  917,  918. 

HUSBAND, 

when  exempted  from  estate  duty,  228,  229. 

settiement  estate  duty,  231. 
liability  of,  on  wife's  contract,  493. 

concurrence  of,  in  wife's  conveyance,  494,  544,  816—819, 
822—824,  830,  838. 
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IDENTITY, 

proof  of,  28,  34,  36,  115,  116,  138,  139,  436. 

of  persons,  125. 

condition  as  to,  54,  55,  115,  116. 

form  of,  60,  661. 

in  priyate  contract,  72,  661. 

effect  of,  171. 

ILLEGALITY,  770—783,  971,  975,  990. 
supervening,  782,  783,  939. 

IMMORALITY  in  contract,  772. 

IMPLIED  CONDITIONS, 
in  open  contract,  34 — 42. 
by  statute,  35,  39,  40,  79,  80. 
in  contract  for  sale  of  leaseholds,  352,  353. 

underlease,  357. 

IMPLIED  WAIVEE  of  contract,  910—913. 

IMPOSSIBILITY  OF  PERFOEMANCE,  783. 

discharge  of  contract  by,  907,  916—921,  939,  1020. 
supervening,  919 — 921. 

IMPRISONMENT  of  married  woman  for  debt,  841. 

IMPROVEMENTS, 
charges  for,  142. 

pending  contract,  441,  443,  447,  966,  967. 
recovery  of  compensation  for,  1049,  1050. 

IMPURE  PERSONALTY,  398,  403. 

INADEQUAOY  OF  PRICE,  382,  763,  764,  799,  941,  997,  999. 
on  sale  of  reversion,  382,  765,  766. 

mCAPAOITY 
of  trustee,  416. 

pending  contract,  461. 
of  persons  entitied  after  vendor's  death,  469. 
of  parties  to  conveyance,  544. 
And  see  Capacity. 

INOLOSURE,  award  of,  118. 
INCOMPLETENESS  OP  CONTRACT,  989,  n. 
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mCOEPOEEAL  HEREDITAMENTS, 
length  of  title  to,  79  and  note,  383. 
registration  ol  title  to,  370,  1105. 
sale  of,  383—393. 
afisurance  of,  to  charity,  398. 

mOUMBBANCB, 

inquiry  for,  267. 

created  before  first  registration,  368,  928,  1067,  1091,  1092, 
1106,  1117,  1118—1121. 

priority  of,  419—423. 

conyeyance  where  lands  subject  to,  547,  548. 

discharge  of,  by  payment  into  Court,  549,  550. 

notice  of,  before  payment  of  purchase-money,  553. 

sale  subject  to,  567,  570,  1102—1105. 

covenant  against,  1033,  1036,  1093. 

prior  to  first  registration,  1061, 1066, 1067, 1068, 1086, 1092, 
1104,  1117,  1118—1121. 

on  registered  land,  1066 — 1070. 

sale  under  power  in,  1117,  1118—1123. 

INOUMBBANCEE,  payment  to,  651,  654. 

INDEMNITY, 

against  defect  in  title,  588. 

when  purchaser  entitled  to,  590. 

by  purchaser,  590—595,  1100. 

on  sale  of  land  subject  to  restrictive  conditions,  592 — 594. 

charge,  594,  595. 
against  liability  on  covenant  for  production,  605. 
specific  performance  with,  644. 
on  rectification  of  land  register,  1113,  1115,  1116. 

INDEPENDENT  ADVICE,  761,  763. 

INDOESED  EECEIPT,  616,  617  and  note,  925  and  note. 

INDOBSEMENT  of  licence  to  sell  intoxicating  liquors,  425. 

INDUSTBIAL  SOCIETY,  869. 

INEQUALITY  as  ground  for  rescission  of  contract,  762—764, 997. 

INFANCY, 

effect  of,  on  period  of  limitation,  944. 

as  breach  of  covenant  for  right  to  convey,  1034. 

INFANT, 

trustee,  conveyance  of  legal  estate,  416,  417. 
mortgage  of  estate  of,  433,  n. 
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INFANT— continued, 
yestiiig  order,  470,  n. 
capacity  of,  785—801. 
oonyeyance  by,  785,  786. 

when  yalid,  789—792. 
marriage  settlenient  of,  786,  791,  797,  830. 
gift  by,  786,  787. 

mortgage  by,  787,  795.  « 

exercise  of  powers  by,  789. 
covenant  of,  to  settle  after-acquired  property,  791. 
executor,  792. 

lease  and  sale  of  lands  of,  792 — 794. 
contracts  of,  794—798,  800. 
specific  performance  in  favour  of,  797,  798,  1001. 

INHIBITION,  1070,  1073,  1077,  1081, 1083,  1087,  1090,  1100. 

INJUNCTION, 

in  action  of  specific  performance,  452. 
against  waste  by  purchaser  in  possession,  458. 

INNOCENT  MISEEPRESENTATION,  728,  724,  730,  731, 
732,  743,  933,  990,  997,  998,  1018. 

• 

maUIEY,  140,  141,  536—541. 

as  to  payment  of  debts,  189,  271,  272. 

what  made  on  sale,  265,  266,  536,  538. 

as  to  incumbrances,  267. 

as  to  notice  to  trustees  on  sale  of  settled  land,  308. 

as  to  existence  of  trustees  for  purposes  of  Settled  Land 

Acts,  310. 
as  to  exceptions  out  of  power  of  conveyance  under  Settled 

Land  Acts,  329,  333. 
on  sale  under  power  in  mortgage,  339 — 341. 
of  tenant,  on  sale  of  reversion,  378,  381,  n. 

rent-charge,  383,  384. 
by  purchaser  of  equity  of  redemption,  421,  422. 
on  transfer  of  mortgage,  437. 
on  marriage  pending  contract,  495. 
as  to  title  in  action  of  specific  performance,  1005  and  note, 

1006,  1012. 
on  sale  of  registered  land,  1088,  1089. 
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INQUISITION, 

as  to  Grown  debts,  512. 

in  lunacy,  803,  805,  806,  808. 

INSOLVENCY  of  vendor,  24. 

INSPECTION  before  taking  possession,  539,  540. 

mSXJEANCE  againfi^fire,  442—446. 

INTEREST. 

on  deposit,  22,  23,  949,  note,  950,  964,  1021. 

when  payable,  41,  42,  383, 449, 453,  457,  459, 626, 630--633, 
753. 

when  avoided  by  payment  of  price  into  bank,  42,  50,  57, 
63  and  note. 

condition  for,  56,  57,  63  and  note,  631. 

form  of,  62. 

in  private  contract,  73,  74,  662,  663. 
in  lieu  of  notice  to  redeem  mortgage,  131. 
on  estate  duty,  234. 
on  sale  of  reversion,  383. 
advowson,  393. 
where  contract  rescinded,  752,  768,  897,  903,  916,  949,  950. 
in  action  for  breach  of  covenants  for  title,  1048,  1049, 1050. 

INTERMEDIATE  TBXJSTEES,  when  necessary  parties,  543, 
544. 

INTESTACY, 
proof  of,  105. 
devolution  on,  175,  177,  179,  180,  189,  192  and  note,  194, 

197,  350,  462,  466,  468. 
of  bare  trustee,  181. 
title  on,  192,  368  and  note, 
legacy  duty,  200. 
succession  duty,  204. 
registration  of  affidavit  of,  367,  368,  n. 
of  trustee,  470,  n. 
of  purchaser,  474. 
of  divorced  wife,  826. 
of  married  woman,  830. 

INVESTIGATION  OP  TITLE, 

costs  of,  28,  37,  39,  359. 

when  recoverable  from  vendor,  30,  750,  949,  965, 
1021,  1022. 
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IN7ESTIGATI0N  OP  TITLE— «m<mtt«l. 
how  carried  out,  29,  30. 
probate  duty,  199. 
on  mortgage,  436. 
on  transfer  of  mortgage,  436,  437. 

to  registered  land,  1068,  1069,  1101,  1102,  1108,  1109, 1111, 
1118,  1122, 1123. 

lEREGULAE  EVIDENCE,  113,  114. 

lEEEVOCABLE  POWER  OP  ATTORNEY,  650. 

JOINT  ACCOUNT  CLAUSE,  93. 

JOINT  TENANT, 

estate  duty  on  death  of,  245. 

sale  of  undivided  share,  503. 

specific  performance  against,  503. 

right  of,  to  production  of  title  deeds,  610,  n. 

corporation,  854,  855. 

registration  of  title  of ,  1111,  1112. 

JOINTURE, 

estate  duty,  246. 

conveyance  under  Settled  Land  Acts  free  from,  315,  320. 

JOURNEYS,  costs  of,  101  and  note,  102. 

JUDGMENT, 

charge  of,  183,  489,  511,  512,  517,  531. 

against  vendor  pending  completion,  489 — 491. 

search  for,  511—515,  531,  1087. 

against  married  woman,  841 — 844. 

merger  of  right  of  action  in,  943,  969. 

estoppel  by,  943,  970,  971,  976. 

effect  of,  969—973,  1006,  1011,  1012  and  note. 

merger  of  obligation  in,  976. 

enforcement  of,  1014,  1015. 

JUDGMENT  CREDITOR,  sale  in  action  by,  415,  n. 

JUDICIAL  SEPARATION,  823,  824,  836. 

JURISDICTTION  to  order  sale  of  land,  414,  415,  n. 
w. — II.  40 
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KING,  capacity  of  wife  of,  835. 

LACHES,  946,  990,  1001,  1003,  1004. 

LANCASTEE, 

search  for  lis  pendens  in,  524. 

equitable  jurisdictioii  of  Chancery  Court,  894,  n. 

LAND  CEETIFICATB, 

production  of ,  1062,  1071,  1111,  1121,  1123,  1125. 
effect  of  posseBsion  of,  1063,  1064,  1132. 
deposit  of,  1071,  1072. 

LAND  CHARGES,  142,  383. 
definition  of,  386,  n. 
registration  of,  386—388. 
search  for,  528,  533,  1087. 

LAND  EEGISTEE, 

authority  to  inspect,  1063. 
search  in,  1088. 

LAND  REGISTRATION,  search  for,  526—528. 
And  see  Registebed  Laitd. 

LAND  TAX,  628,  1038. 

LATENT  AMBIGUITY,  677. 

LATENT  DEFECTS,  540,  541,  635,  682—684,  997. 
of  title,  685,  686,  n. 

LEASE, 

production  of,  on  sale,  78,  81,  351,  352,  1099. 

how  parallel  to  contract  of  sale,  78,  n.,  681,  n.,  707. 

meaning  of,  in  contract  of  sale,  81,  n.,  130,  351. 

title  in  case  of  contract  to  grant,  82. 

as  root  of  title  to  freehold,  88. 

for  a  year,  proof  of,  124. 

of  settled  land,  292,  310,  311,  325. 

to  tenant  for  life,  889. 
remedy  under  agreement  for,  379,  380. 
of  charity  lands,  404,  405,  407. 
expiration  of,  pending  contract  of  sale,  448. 
of  infant's  land,  792,  793. 
to  infant,  797. 
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liEASE-'Continued. 

under  power  in  Settled  Land  Acts,  889. 

in  Tender  and  purchaser  summons,  1017,  n.,  1024. 

covenant  for  validity  of,  1027,  1033. 

as  breach  of  ooyenant  for  right  to  oonyey,  1033. 

notice  of,  on  land  register,  1070,  1071. 

LEASEHOLDS, 

length  of  title  to,  77,  78,  79,  81. 

title  of  lessor,  79,  80,  81,  1098. 

meaning  of,  in  contract  of  sale,  81,  n.,  130,  351,  1098. 

duty  of  conveyancer  on  sale  of,  130. 

devolution  of,  on  death,  178,  179,  467,  477. 

probate  duty,  199. 

succession  duty,  200,  202,  n.,  204,  207,  209. 

account  duty,  220. 

additional  succession  duty,  223. 

temporary  estate  duty,  223. 

estate  duty,  240  and  note. 

power  of  executors  to  sublet,  278,  n. 

trustees  to  sublet,  279  and  note, 
sale  in  lots,  279,  n.,  362. 
purchase  of,  by  trustees,  298. 
power  of  mortgagee  to  convey,  344. 
conditions  of  sale,  351,  357,  359,  362. 
duties  of  vendor  and  purchaser  on  sale,  351 — 362. 
subject  to  covenant  against  assignment,  358 — 360. 
sale  of  part  of  demised  land,  360 — 362. 
unregistered  will  of,  367. 

registration  of  title  to,  371  and  note,  1073,  1098. 
voluntary  assignment  of,  374,  375. 
sale  of  reversion,  377,  378. 
incidence  of  rent  pending  completion,  454. 
death  of  vendor  pending  contract,  467. 
of  undischarged  bankrupt,  483,  1142. 
when  time  essential  to  contract  of  sale,  507. 
indemnity  on  sale  of,  590,  592. 
purchase  of,  by  infant,  799. 
power  of  aliens  to  hold,  812  and  note, 
of  married  woman,  817,  819,  826,  830,  833. 
held  by  married  woman  on  trust,  834. 
registered  mortgage  of,  1131,  n. 

40  (2) 
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LEGACY  DUTY,  200—202. 

exemptions  from,  200,  201,  222,  231. 

LEGAL  ESTATE, 

effect  of  equitable  charges,  91,  92. 
presumption  of  conveyance  to  beneficiaries,  107. 
devolution  of,  180,  192. 

outstanding  on  relief  against  defective  execution  of  power, 

304,  305. 
on  improper  sale  under  Settled  Land  Acts,  336, 
902,  903. 
conveyance  of,  by  equitable  mortgagee,  343,  344. 
passing  by  unregistered  deed,  363,  364. 
in  leaseholds,  passing  of,  371. 

passing  of,  on  sale  of  land  in  compulsory  registration  dis- 
trict, 369,  370,  372. 
on  sale  of  charity  lands,  408,  409. 
to  new  trustees  for  charity,  409. 
in  partnership  property,  devolution  of,  409,  410. 
in  property  sold  by  order  of  Court,  414 — 416. 
by  elegit,  489. 

effect  of  vendor  obtaining,  when  outstanding,  550 — 552. 
passing  by  decree  of  rectification,  720,  721. 
on  liquidation  of  company,  871,  872. 

LEGAL  TENDEE,  656. 

LENGTH  OF  TITLE,  75—83. 

LESSEE, 

sale  of  lease  by,  77,  78,  79,  81,  351—362. 
inquiry  of,  on  sale  of  reversion,  378. 
sale  to,  458,  459,  460. 

LESSOE, 

forfeiture  by,  352-— 354. 

consent  of,  to  assignment  of  lease,  358 — 360. 

LBTTEE, 

acceptance  by,  14,  672. 
contracts  by,  17,  33. 

LETTEES  OF  ADMINISTEATION, 
as  proof  of  intestacy,  105. 

death,  113. 
effect  of,  as  regards  land,  189,  190. 
production  of,  199. 
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LIBEL,  772. 

LICENCE, 

to  assign  leasehold,  358—360,  962,  1100. 
in  mortmain,  853,  865. 

LICENSED  PEOPEETY,  sale  of,  425,  426. 

LIEN, 

of  Crown  for  estate  duty,  239. 

of  vendor  for  price,  41,  44,  414,  n.,  438,  440  and  note,  450, 

458,  475,  476,  504  and  note,  800, 

924—931,  944,  945,  954,  956,  1015. 

enforcement  of,  44  and  note,  414,  n., 

930,  931,  954,  956,  1015. 
waiver  of,  924—927. 
on  compulsory  sale,  927. 
registration  of,  927,  928. 
when  statute  barred,  944,  945. 
of  judgments,  511,  512,  517,  531,  532. 
of  intOTmediate  trustees,  543,  544. 
of  purchaser,  where  contract  rescinded,  750,  950,  1012. 

for  damages,  969. 
of  lender  of  purchase  money,  931. 
by  deposit  of  land  certificate,  1070,  1071,  1072. 

LIFE  mTEEEST  in  benefice,  389,  391. 

LIGHT,  rights  of  vendor  and  purchaser  to,  564,  566,  567. 

LIMITATION, 

of  purchaser's  estate,  573 — 575. 
of  estate  of  grantee  to  uses,  574. 

LIQUIDATED  DAMAGES,  960,  995. 

LIQUIDATOE  OF  COMPANY, 
conveyance  by,  871,  872. 
sale  by,  to  himself,  890. 

LIS  PENDENS, 

registration  of  foreclosure  proceedings  as,  347. 
search  for,  511,  523,  524,  527,  533,  1087. 
registration  of,  523,  524,  1007. 

LIVEEY  OF  SEISIN,  790. 
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LOAN, 

to  infant,  795. 

lien  founded  on,  931. 

LOCAL  GOVERNMENT  BOAED,  855. 

LONDON, 

compulsory  registration  in,  369,  n. 

custom  of,  as  regards  married  woman,  835,  836. 

LOST  TITLE  DEEDS,  ?6,  122,  396,  616. 
land  certificate,  1662. 

LOTS, 

conveyance  of  land  in,  546,  547  and  note, 
to  whom  title  deeds  given,  605,  606. 
stamp  duty,  620,  621. 

LOTTERY,  771,  772. 

LUNACY, 

proof  of  orders  in,  121. 
vesting  order  in,  469. 

of  parfy,  pending  completion,  491 — 493,  805. 
effect  of,  on  power  of  attorney,  649,  650,  801,  n.,  985. 
on  period  of  limitation,  944. 

LUNATIC, 

probate  duty  on  real  estate  of,  199. 

gift  by,  801  and  note. 

power  of  attorney  of,  801,  n.,  985. 

will  of,  801,  n. 

contracts  of,  801—806. 

action  against,  803. 

specific  performance  against,  804. 

concurrence  of  husband,  819,  820. 


MAINTENANCE,  747,  749,  773—775. 

MANOR, 

proof  of  court  roUs,  119. 
registration  of  title  to,  370,  1117. 
sale  of  advowson  with,  392,  771. 
right  to  fines  pending  sale  of,  451,  n. 
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MANSION  HOUSE,  sale  of,  307,  308. 

MAP  in  land  registry,  1088. 
And  see  Plan. 

MAEEIAGE, 

proof  of,  28,  104,  124,  125. 

as  afPeoting  title,  107. 

pending  contract,  493 — 495. 

effect  of,  on  power  of  attorney,  649,  650. 

consent  to,  756,  n. 

restraint  of,  772. 

judicial  separation,  823,  824. 

protection  order,  825. 

separation  order,  825. 

divorce,  825,  826. 

numty  of,  827,  828. 

foreign,  851,  852. 

MARRIAGE  SEOTrLEMENT, 
account  duty  under,  221,  n. 
pending  contract,  495. 
covenants  for  title  in,  585  and  note,  586. 
of  infant,  786,  n.,  791,  797,  830. 

MARRIED  WOMAN.    See  Wife. 

MEASURE  OF  DAMAGES, 

for  wrongfully  getting  minerals,  442,  n. 
for  breach  of  contract  of  sale,  958 — 969. 

warranty  of  authority,  980,  n. 

covenants  for  title,  1046 — 1050. 

MEMORANDUM, 

required  by  Statute  of  Frauds,  3. 

what  is  sufficient,  5 — 7. 
when  contract  enforceable  without,  9 — 12. 
form  of,  33. 

on  sale  by  auction,  62,  63. 
of  acknowledgment  by  married  woman,  116. 
of  enrolment,  122. 

as  evidence,  122,  123. 
of  association,  857. 

MEMORIAL  for  registration  in  Middlesex  and  YorkBhire,  363,  n. 
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MEBGEB,  338,  411,  412,  n. 

effect  of,  on  succession  daty,  211,  212,  216,  237. 

on  estate  daty,  237,  238. 
of  tithes,  338  and  notes, 
of  mortgage,  423,  424. 
of  right  of  action  in  judgment,  943,  969. 
of  obligation  in  judgment,  976. 

MIDDLESEX, 

registration  in,  44,  362—369. 
of  vendor's  Hen,  927. 

lONEEALS, 

absence  of  title  to,  as  objection  to  title,  133. 
sale  of,  by  trustees,  279. 
registration  of  title  to,  370,  1116,  1117. 
right  to,  pending  contract,  442,  451,  452. 

MINES, 

as  investment  of  trust  funds,  300. 

reservation  of,  in  conveyance  to  charitable  uses,  395,  n. 

sale  of,  507. 

by  trustees,  279. 
under  registered  land,  1060,  n.,  1064,  1065. 

MISEEPRESENTATION,  352,  730—753. 
in  special  condition,  64. 
as  defence  to  specific  performance,  158,  160,  166,  540,  730, 

743,  990,  998. 
avoidance  of  contract  for,  468. 
reUef  against,  540,  577,  578,  731,  732. 
as  to  easements,  563,  n. 
effect  of,  634,  635. 

as  regards  consent,  666,  667. 

at  common  law,  723 — 728. 

in  equity,  728—733. 
as  affecting  conveyance,  667,  n. 
rescission  for,  730,  732,  733,  933,  975,  1017. 
conditions  of,  733—739,  951. 
of  intention,  735.  -    >   . 

by  agent,  735. 

of  corporation,  864. 
by  married  woman,  845,  847. 
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MISSING  DOCUMENTS,  proper  evidence,  121,  122. 

MISTAKE,  666—721,  971. 

as  affecting  specific  performance,  36,  63d,  691 — 695,  988, 

989,  1000. 
in  description,  condition  as  to,  55. 
in  map  or  plan,  558,  n.,  711. 
as  affecting  consent,  666,  667. 
unilateral  mistake,  668,  672,  710—719. 

in  equity,  691—693. 
estoppel,  668,  670  and  note,  672,  673. 
as  to  the  nature  of  a  transaction,  671. 
as  to  the  effect  of  a  legal  document,  673. 
as  to  personality  of  other  party  to  contract,  676,  677. 
as  to  property  sold,  677. 
as  to  price,  677,  679. 
as  to  quality,  680—691 . 
in  expression  of  consent,  697  8(i, 

MISTAKE  OF  FACT,  recovery  of  money  paid  under,  695,  755 
and  note,  1028. 

MISTAKE  OF  LAW,  recovery  of  money  paid  under,  779  and 
note. 

MOETGAGE, 

as  objection  to  title,  131,  132. 

by  executor  for  payment  of  debts,  179. 

for  payment  of  estate  duty,  235,  246. 

by  tenant  for  life,  to  discharge  incumbrances,  294. 

of  his  estate,  324,  325. 
effect  of,  on  sale  under  Settled  Land  Acts,  317,  324—328. 
for  raising  portions,  325,  326. 
by  remainderman,  326,  327,  330—333. 
of  copyholds.  343,  344. 
of  leaseholds  by  demise,  372. 
of  advowson,  391. 

assurance  to  charity  of  money  secured  by,  398. 
of  charity  lands,  404,  407. 
by  partner,  412,  413. 
investigation  of  title  on,  432 — 437. 
transfer  of,  436,  437. 
of  benefit  of  contract,  499 — 503. 
by  company,  529. 
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MORTGAGE— am«7iM<(f. 

following  purchase,  552,  553. 

where  land  registered,  1125, 1133—1136. 
unregistered  land  in  compulsory  regis- 
tration district,  1136—1139. 
by  infant,  787,  795. 
by  corporation,  853. 
.    effect  of,  on  vendor's  Hen,  926. 
as  breach  of  covenant  for  right  to  convey,  1033. 
of  registered  land,  1125—1133. 

MORTGAGEE, 

costs  of  production  of  title-deeds  in  possession  of,  102. 
concurrence  of,  in  conveyance,  145,  146,  325. 
devolution  of  estate  of,  on  death,  180 — 183. 
sale  by,  under  power,  247,  338  aq.,  345. 

after  foreclosure,  346. 

to  himself,  345,  884,  891. 

terms  of  reconveyance,  898. 
right  to  possession  of  title-deeds,  330. 
of  remainderman,  rights  of,  333. 
duty  of,  344. 
power  of  sale,  435. 

how  far  entitled  to  require  rebuilding  after  fire,  444,  445. 
when  entitied  to  specific  performance,  502. 
conveyance  by,  558,  559. 
release  of  part  of  security  by,  559 — 561. 
covenants  for  titie  by,  579. 
acknowledgment  and  undertaking  by,  612,  613. 
purchase  of  equity  of  redemption  by,  from  mortgagor,  763. 
married  woman,  833. 
sale  of  registered  land  by,  1117 — 1125. 
remedies  of,  under  registered  charge,  1 125 — 1130. 

MORTGAGOR, 

devolution  of  estate  of,  on  death,  180. 
concurrence  of,  on  sale  under  power,  342. 
sale  by,  to  mortgagee,  763. 

MORTMAIN, 

conveyance  into,  393,  394. 

to  corjwration,  394,  852—854. 
exemptions  from  law  of,  399 — 101. 
registration  of  land,  1112. 
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MOTIVE,  735,  739,  n. 

MUNICIPAL  CORPOEATION,  capacity  of,  to  alienate  lands, 
855. 

MUNIMENTS  OP  TITLE.    See  Title  Deeds. 
MUSIC-HALL,  conditional  sale  of.  917,  918,  920. 
MUTUALITY  OF  EEMEDY,  797,  1000—1003. 

NECESSARIES,  contract  for,  794,  800,  n. 

NEGLIGENCE  of  vendor  pending  contract,  446. 

NEGOTIABLE  INSTRUMENT,  667,  672,  n.,  675,  941. 

NEW  TRUSTEES,  exercise  of  powers  by,  282,  291. 

NEXT  PRESENTATION, 

on  sale  of  advowson,  389,  390. 
sale  of,  390,  391. 

NOTICE, 

of  trusts,  90,  249—267,  1036,  1070,  n. 

its  effect,  135,  250. 

kept  off  title,  250. 

of  registered  land,  1073,  1082—1084. 
making  time  of  the  essence  of  the  contract,  40,  53,  508,  509, 

936. 
to  resell,  43. 

of  prior  contract,  45,  781,  956,  957,  976. 
to  admit  doctunents,  97,  98. 
of  incumbrances,  107,  108,  173,  266,  267. 
to  redeem  mortgage,  131. 
of  defective  title,  164,  354,  541,  964,  965. 
of  covenants  required  in  contract,  166,  351. 

what  is,  351,  352. 
effect  of  special  conditions,  173,  266. 
of  charge  of  estate  duty,  253 — 256. 

of  document,  how  far  notice  of  its  contents,  256,  257,  351. 
constructive  notice,  257 — 267,  554. 

of  unregistered  deeds,  362,  364  and  note, 
to  agent,  257,  259. 
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NOTICE— con«inu«(/. 

to  trustees,  of  sale  under  Settled  Land  Acts,  308,  309. 
of  lease  under  Settled  Land  Acts,  311. 

of  irregularity  in  case  of  sale  under  Settled  Land  Acts,  335, 

336. 
under  mortgagee's  power,  339. 
of  foreclosure  or  redemption  proceedings,  347. 
as  to  state  of  repair  of  leaseholds,  364. 
as  to  dangerous  structures,  366,  465. 
of  unregistered  assurance,  362,  364  and  note,  366. 

by  search,  364,  n. 
of  rent-charge  or  annuity,  386. 
of  equities  attaching  to  land,  419—423. 
to  mortgagee  by  purchaser  of  equity  of  redemption,  421, 

422. 
of  restrictive  covenants,  427. 
to  mortgagor  by  transferee,  436,  437. 
of  act  of  bankruptcy,  480,  482,  484-486,  488,  489,  1142, 

1143. 
of  bankruptcy  of  purchaser,  488,  489. 
of  judgment  against  vendor,  490. 
of  delivery  in  execution  under  unregistered  order,  491, 

615—617. 
of  mesne  incumbrances,  pending  contract,  497,  498,  563— 

666. 
of  assignment  of  contract,  499,  600. 
of  judgments  or  Crown  debts  by  specialty,  615. 
of  annuities,  618. 
of  unregistered  land  charges,  619. 
of  lis  pendenSf  624. 
of  right  of  way,  665. 

of  mistake  in  description  of  property,  694. 
of  conveyance  subject  to  suspicion  of  undue  influence,  906, 

906. 
of  exercise  of  option  to  purchase,  913. 

of  vendor's  lien,  928,  930. 

to  vendor  of  adverse  claims,  1051. 

on  Und  register,  1060,  n.,  1070, 1071, 1073, 1087, 1099, 1109, 

1110. 
effect  of,  1105,  n. 
of  unregistered  interests  in  registered  land,  1072,  1081— 

1084. 
of  application  for  registration  of  title,  1076. 
of  charitable  trusts  of  registered  land,  1114. 
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NOTICE  TO  QUIT,  381,  448. 
NOTICE  TO  TREAT,  919,  n. 
NULLITY  OF  MAERIAGE,  827,  828. 


OBJECTIONS  TO  TITLE,  133,  156—158,  361,  362,  374,  388, 
407,  417,  419,  426,  428,  481,  485,  516,  629,  681,  833,  905, 
906,  1065,  1085,  1098,  1099. 

when  to  be  made,  144,  145. 

waiver  of,  150 — 152. 

OBSCURITY  in  special  condition,  64. 

OCCUPATION  as  evidence  of  seisin,  127. 

OCCUPATION  RENT,  42,  453  and  note,  454,  752, 768, 897,  953. 

OFFER, 

communication  of,  13. 
revocation  of,  13. 
acceptance  of,  17. 

OFFICE  COPY, 

as  evidence,  100,  101,  607,  1095. 

of  acknowledgment  by  married  woman,  116. 

of  bankruptcy  proceedings,  119. 

of  Court  records,  120. 

of  result  of  official  search,  534. 

of  registered  lease,  1062  and  note. 

of  entries  in  land  register,  1064. 

OFFICIAL  SEARCH,  533—536,  1063,  1088. 

OPEN  CONTRACT, 
definition,  15. 
when  price  payable,  22. 
time  for  completion,  22,  37,  447,  449. 
terms  implied  in,  34 — 42. 
possession  under,  38,  40,  41. 
rule  as  to  payment  of  interest,  41,  42,  630. 
compensation  under,  66,  634 — 638. 
Tendor*s  reasons  for  avoiding,  67,  68. 
for  sale  of  leaseholds,  356. 
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OPEN  COKIRkCm-^ontinued. 
by  tenant  in  tail,  466. 
liability  of  vendor  as  to  outgoings,  627. 
title  to  be  shown  under,  at  law,  972,  973. 
for  sale  of  registered  land,  1058—1065. 

leaseholds,  1098. 

OPTION  TO  PUECHASE, 
trustees  cannot  give,  280. 
conversion  by,  468,  469. 
effect  of,  468,  n. 
as  condition,  913. 

OEDEE  OF  COUET, 

proof  of,  99,  120,  121. 

for  administration,  184,  185. 

for  sale  of  land,  184,  413—419. 

jurisdiction  of  Ck)urt,  414,  415  and  note. 

effect  of,  415,  416,  417. 

vesting  order,  416,  417,  469—471  and  notes,  493,  544,  806, 
1014. 

irregularity  in,  417,  418. 

for  purchaser  in  possession  to  pay  price  or  give  up  posses- 
sion, 459,  460. 

OUTGOINGS, 

vendor's  duty  to  discharge,  41,  142,  355. 
pending  completion,  41,  355,  440,  447,  453 — 456. 
apportionment  of,  41,  456,  457,  627,  628. 
condition  as  to,  56,  73. 

form  of,  61,  62,  662. 
inquiry  as  to,  141,  538. 

where  vendor  in  possession  after  date  for  completion,  453, 
454. 

OUTLAWEY,  495,  811,  812. 
OXFOED  UNIVEESITY,  399,  405,  n. 


PAEOELS  in  conveyance,  557—559. 

PAEENT  AND   CHILD,  presumption   of   undue  influence 
between,  758,  876. 
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PAEOL  EVIDENCE, 

to  prove  oonnection  of  documents,  5 — 7. 

to  proye  contract  of  sale,  9 — 12. 

of  variation  in  written  contract,  10,  703,  914. 

of  contract  inferred  from  acts  of  part  performance,  12,  429. 

as  to  restrictive  covenants,  429. 

as  to  subject  of  contract,  677. 

proof  of  representation  by,  699,  n. 

in  action  of  rectification,  702,  n. 

of  waiver  of  contract,  910 — ^913. 

of  agency,  981,  982,  986. 

PAEOL  VARIATION  in  written  contract,  704,  717,  912. 
as  defence  to  specific  performance,  705,  912. 

PAET  PEEFORMANCE,  11,  429,  912,  988,  990. 
what  is,  11,  12. 

in  case  of  contract  to  exercise  power,  472. 
as  affecting  corporation,  862,  863. 

waiver  of  contract,  912,  913. 

PAETIES, 

to  contract,  3,  4. 

description  of,  4,  5. 
to  conveyance  of  partnership  property,  410 — 412. 

under  order  of  Court,  415,  416,  543. 
on  sale,  542—546. 

PAETinON, 

proof  of  order,  123. 

under  power  or  trust  for  sale,  277. 

of  settled  land,  292,  889. 

by  order  of  Court,  414,  n. 

sale  in  action  for,  415,  n. 

PAETNEE,  probate  duty  on  estate  of,  198. 

PAETNEESHIP, 

sale  of  property  of,  409 — 413. 
share  in,  881,  882. 

PATENT  DEFECTS,  635. 

PEDIGEEE,  evidence  of,  104,  111,  124,  125. 

PENALTY,  995. 
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PEEIOD  for  which  title  must  be  shown,  75—83. 

PERPETUITY, 

as  affecting  trusts  and  powers  of  sale,  272 — 274. 

exercise  of  powers  of  appointment,  305. 
proviso  for  re-entry  on  non-payment  of  rent, 

385. 
option  to  purchase,  469,  n. 
remedies  for  recovery  of  rent-charge,  597 — 602. 

PEBSONAL  PEOPEETY, 

succession  duty  on,  207,  213. 

estate  duty,  227,  240,  246,  n. 

impure  personalty,  398,  403. 

exercise  by  infant  of  powers  over,  789,  790. 

of  aliens,  812,  813. 

of  married  woman,  823. 

of  divorced  wife,  826. 

PLACE, 

for  verification  of  abstract,  37,  101,  102. 

for  enrolment  of  deeds,  123. 

for  completion  of  contract,  643,  1080,  n. 

PLAN, 

whether  necessary  part  of  abstract,  94,  95. 
conveyance  by,  95,  558  and  note, 
as  evidence  of  identity,  115. 
mistake  in,  568,  n.,  711. 

PLEADING  Statute  of  Frauds,  9,  10. 

PLEDGE,  44,  956. 

POLICY  OF  INSURANCE, 
accoimt  duty,  221. 
mortgage  of,  331,  n. 
assignment  of,  442  and  note, 
settlement  of,  by  married  woman,  837. 

PORTIONS,  315,  316. 
estate  duty,  246. 

displacement  of,  by  conveyance  under  Settied  Land  Acts, 
325,  326. 
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POSSESSION, 

as  part  performance,  12. 

when  given  to  pnrchaser,  38,  460. 

pending  contract,  41,  440,  448—450,  462—454,  457—460. 

as  proof  of  seisin,  86. 

waiyer  of  objections  to  title  by  taking,  151,  152. 

pending  action  for  specific  performance,  459,  400. 

inquiry  as  to,  538,  539. 

of  documents  of  title,  611,  613,  614. 

imder  vendor's  lien,  931,  964. 

recovery  of,  by  vendor,  949. 

POSSESSOEY  TITLE,  368,  928,  1061  and  note,  1064,  1065, 
1066,  1073,  1086,  1089, 1098, 1101, 1102,  1122, 1124, 1133. 

effect  of,  on  covenants  for  title,  1062. 

sale  of  land  registered  with,  1093—1096. 

POSSIBILITY,  sale  of,  774. 

POWEE, 

of  rescission,  54,  60,  71,  135,  147—160,  644,  660,  914,  915, 
955,  957. 

appointment  under,  as  root  of  title,  88. 

when  abstracted,  93. 

evidence  of  non-exercise  of,  102. 

of  revocation,  105,  244,  395  and  note. 

of  sale,  186—189,  268—270,  272—274,  307  sq.,  471,  472. 

of  executors,  186—189. 

statutory,  307. 

in  mortgage,  338  sq,,  435. 
form  of,  338,  339. 
statutory,  340. 

in  registered  charge,  1124,  1126. 
sale  under,  268  aq. 

succession  duty,  217 — 219. 

estate  duty,  238. 

of  copyholds,  343,  344,  349. 

death  of  vendor,  471,  472,  497. 

covenants  for  title,  579,  580. 
acceleration  of,  269,  270. 
devolution  of,  on  death,  187,  n.,  281 — 289. 
by  whom  exercisable,  281 — 289. 
release  and  disclaimer  of,  289—291,  324,  337. 
consent  to  exercise  of,  291 — 296. 

W. — IT.  41 
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^OWER— continued. 
of  appointment,  302. 

general,  190. 

execution  of,  302,  471,  472. 
by  deed  or  will,  303,  304. 

special,  304,  305. 
fraud  on,  305,  901,  n.,  1010. 

of  conveyance  imder  Settled  Land  Acts,  308,  313  sq,,  382. 
of  distress,  595. 

of  re-entry,  595,  597,  599,  601,  602. 
exercise  of,  by  infant,  789. 
simply  collateral,  789,  n. 
vested  in  lunatic,  808,  809. 

married  woman,  817. 
married  woman's  contract  to  exercise,  838. 

POWEB  OF  ATTORNEY, 

execution  of  conveyance  under,  649 — 651. 

revocation  of,  649,  650. 

when  to  be  abstracted,  651. 

forged,  754,  755. 

by  infant,  789. 

of  lunatic,  801,  n. 

PEE-EMPTION,  right  of,  165  and  note,  1112. 

PRESENTATION, 

pending  completion,  392,  452. 
list  of,  389. 

PRESUMPTION, 

that  all  things  are  rightly  done,  97,  98,  113,  251,  868,  1011. 

of  non-exerdse  of  power,  106. 

of  fact,  106,  107. 

of  undue  influence,  757—761,  874,  876. 

titie  depending  on,  1009,  1010. 

PRICE, 

when  payable,  22,  29. 

on  sale  of  land  in  compulsory  registration  district,  373. 

on  sale  of  registered  land,  1069,  1074—1081,   1121, 
1122,  1123,  1125. 

effect  of  deposit  in  bank,  42,  50,  57,  63,  n. 

effect  of  payment  of,  439,  440,  463,  471,  479,  490,  493,  675. 

to  whom  payable,  651  8q, 

on  sale  of  settied  land,  308—311,  313. 

to  solicitor,  651,  652,  654—656. 
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FBlCE—coidtnued. 

to  whom  payable — continued, 

on  sale  by  trustees,  632,  653. 

where  conveyance  executed  by  attorney,  653,  654. 
how  payable,  656. 
mistake  as  to,  677,  679. 

inadequacy  of,  as  ground  for  rescission,  764,  765. 
recovery  of,  by  infant,  799,  800. 

PEIOB  CONTEAOT,  46,  461,  496,  781,  956,  957,  976. 

PRIOBITY, 

of  registered  and  unregistered  assurances,  364—367.  927, 
928. 

of  equities  attaching  to  land,  419,  422. 

of  judgment  creditor,  490. 

of  purchaser  for  value  without  notice  of  contract,  497. 

of  vendor's  lien  and  other  incumbrances,  929,  930. 

of  registered  charges  and  unregistered  dispositions.  1126 — 
1128. 

PRIOBITY  NOTICE,  1075,  1076,  1078,  1080,  1088,  1121,  1134. 
1138,  n. 

PRIVATE  CONTRACT, 

condition  for  payment  of  deposit,  23. 
duties  of  conveyancer  in  settling,  26. 
usual  conditions,  66 — 74,  659 — 663. 
sale  by  trustee  to  himself,  886. 

PRIVITY  of  estate,  361. 

PROBATE, 

stated  in  abstract,  94. 

as  evidence  of  death,  113. 

as  evidence  of  wiU,  127,  n. 

of  will  of  real  estate,  127,  128,  186,  190,  198. 

acknowledgment  of  right  to  production,  607. 

PRODUCTION, 

of  documents  of  title,  14,  37,  95,  99,  101,  102,  115,  436. 

expenses  of.    See  Costs. 

covenant  for,  605. 

of  conveyance,  as  authority  to  receive  purchase-money,  652, 
653,  655. 

of  land  certificate,  1062,  1071,  1121,  1123,  1125. 

41(2) 
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PEOPTTS, 

pending  completion,  41,  450,  461. 

repayable  on  reecLssion,  752,  768,  897,  953,  954. 

PEOMISSOBY  NOTE,  782,  909,  925. 

PEOMOTER, 

liability  of,  for  misrepresentation,  733,  n. 

on  oontracts  made  in  name  of  company,  979. 
sale  by,  to  company,  890,  891. 

PEOTEOnON  OEDEE,  825,  836. 

PEOVIDENT  SOCIETY,  869. 

PEOVISIONAL  EEGISTEATION,  1076,  1078,  laSO,  1088. 

PEOVISO, 

for  reconyeyanoe,  how  abstracted,  93,  136,  137. 

for  re-entry  on  breach  of  covenant,  352,  357,  361,  385. 

PUBLIC  DOCUMENTS,  proof  of,  99—101. 

PUBLIC-HOUSE, 

sale  of,  425,  426,  507. 

on  condition,  917,  918. 

PUFFEE,  20,  21. 

PUECHASB  FOE  VALUE  WITHOUT  NOTICE, 

specific  performance  where  title  depends  on,  107,  158,  332, 

430. 
of  estate  duty,  233,  236. 
effect  of  recitals  to  keep  trusts  off  title,  251. 
of  trusts,  268. 

of  absence  of  Settled  Land  Act  trustees,  310. 
of  annuity  or  rent- charge,  386,  387,  518. 
of  restrictive  covenants,  427,  430. 
as  defence  to  action  of  specific  performance,  461. 
of  prior  contract,  461,  496. 
of  act  of  bankruptcy,  482,  485,  486. 
of  judgment,  513. 

of  unregistered  process  of  execution,  515. 
of  land  charge,  519,  523. 
of  deed  of  arrangement,  525. 
of  mesne  incumbrances,  551. 
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PUECHASB  FOE  VALUE  WTTHOUT  NOTIOE— conWnued. 
of  right  to  production  of  documents,  610,  615. 
of  fraud,  674,  675  and  note, 
of  claim  for  rectification,  719,  720. 

of  resciBsion  for  fraud,  674,  746. 

for  duress  or  undue  influence,  767. 
of  forgery,  754. 
of  infancy,  788. 
of  lunacy,  802,  806,  807. 
of  restraint  on  anticipation,  831. 
of  community  of  goods,  852. 
of  share  in  partnership,  882. 
of  relatiye  disability,  900,  901,  902,  903. 
of  vendor's  lien,  928. 
of  equity  for  supplement  of  defective  conveyance,  1056. 

PURCHASE-MONEY.    See  Peice. 

PUECHASEE, 

auctioneer  as  agent  for,  18,  19. 

costs  payable  by,  28,  29,  37,  99,  101,  102,  1064. 

duties  of, 

to  accept  title,  29,  37,  129,  506,  509,  510. 
to  prepare  conveyance,  29,  37,  509,  541. 
to  pay  price,  29,  38,  509,  648,  651—656. 
to  pay  interest,  41,  56,  57,  449,  630—633. 
as  to  inquiry  into  existence  of  trusts,  185,  187,  188. 
to  make  inquiries,  265 — 267. 
to  indemnify  the  vendor,  590 — 695. 
pending  contract,  438 — 460. 
rights  of, 

to  compensation,  36,  55,  636^638,  744. 

under  condition,  643,  644. 
to  abstract  of  tide,  53,  1063,  1073,  1099. 
on  sale  of  leaseholds,  79,  80,  81,  n.,  351  sq. 
copyholds,  348,  349. 
groimd  rents,  377  sq, 
incorporeal  hereditaments,  383  9q. 
equity  of  redemption,  419  sq, 
to  proof  of  execution  of  title-deeds,  98,  99. 
as  to  stamping  titie-deeds,  103. 
pending  contract,  438 — 460. 
to  easements,  562 — 565. 
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PUECHASEBr— cwi<tnti€(f. 
rights  of — continued. 

to  ooyenants  for  title,  38,  575,  585. 

as  to  execution  of  oonveyance,  648,  649. 
remedies  of, 

by  action  for  damages,  29,  30,  957,  961—969. 

for  specific  performance,  31,  32,  987,  1012, 
1013. 

in  vendor  and  purchaser  summons,  32, 1015, 1022, 1023. 

on  covenants  for  title,  333,  1026,  1029—1050. 

by  action  for  rescission,  723,  728,  729,  932,  933,  948— 
950. 

after  conveyance,  1026,  1027. 

position  of,  as  regards  open  contract,  34 — 42,  67,  68. 

duty  of  counsel  or  solicitor  of,  129 — 152, 171, 172.    And  see 

CONYEYAKCER. 

waiver  of  objections  to  title  by,  150 — 152. 
when  liable  for  legacy  duty,  201,  202. 
with  notice  of  trusts,  251,  252. 

incumbrances,  553. 

prior  contract,  956,  957. 

unregistered  interests  in  registered  land,  1081 
—1084. 

trustee,  298—301,  876—880,  885—887. 

in  possession  pending  contract,  151,  152,  457 — 459,  577, 

925,  n.,  945,  949,  953,  954,  959,  966. 

death  of,  473—477. 

bankruptcy  of,  477,  478,  484—489. 

marriage  of,  493 — 495. 

assignment  by,  499 — 501. 

searches  by,  511 — 541. 

where  land  registered,  1086—1088, 1111,  1121, 
1122,  1123,  1124,  1141—1143. 

agreement  to  build  by,  596. 

mistake  of,  678,  679. 

silence  of,  684. 

lien  of,  750,  950,  969,  1022. 

infant,  799—801. 

Itmatic,  806. 

agent  for  vendor  or  owners  of  land,  880,  881,  890,  892,  904, 
905. 

damages  recoverable  by,  958,  961 — 968. 

in  action  on  covenant  for  title,  1046, 
1050. 
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PUBCHASEB  —cMitmued, 

position  of,  in  action  for  specific  performance,  1012 — 1013. 
action  against,  after  completion,  lOol. 
lodgment  of  caution  by,  1090. 

QUALIFIED  COVENANTS  FOE  TITLE,  576, 1029, 1030, 1031. 

QUALIFIED  TITLE,  368,  928,  1061  and  note,  1064,  1066, 
1066,  1073,  1086,  1089,  1098,  1124,  1133. 

effect  of  covenants  for  title,  1062. 

sale  of  land  registered  with,  1093. 

QUIET  ENJOYMENT, 

covenant  for,  676,  1029,  1036. 
breach  of,  1036,  1037—1042. 
measure  of  damages,  1047,  1048,  1049. 

QUIT  RENTS,  141,  1069,  n.,  1105. 

BATES, 

pending  contract,  41,  464,  467. 
apportionment  of,  627. 

RATIFICATION,  666. 

of  infant's  contracts,  795—797,  798,  800,  801. 

of  contracts  of  corporation,  867. 

by  principal  of  agent's  contracts,  977,  979,  980,  984,  986, 
1001. 

REAL  ASSETS,  183,  184,  440,  474,  476. 

REBUILDING  of  premises  destroyed  by  fire,  443—446. 

RECEIPT, 

of  trustees,  297,  298. 
for  rent  as  voucher,  352 — 354,  367,  368. 
for  purchase-money,  94,  616,  617  and  note,  926,  n.,  929. 
on  transfer  of  registered  land,  1096. 

RECEIVER,  489,  491,  614,  n.,  615,  n.,  632. 

RECEIVING  ORDER,  477,  478,  482,  516,  1142. 

RECITALS, 

as  evidence,  36,  106,  109—112,  124,  666. 
how  far  abstracted,  93. 
in  statutes.  111. 
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RECITALS— con<fnM«d. 

as  secondary  evidence,  112,  122. 
to  prevent  notice  of  trusts,  2dO,  251. 
effect  of,  550,  551  and  note, 
what  necessary,  555 — 557. 

EECONVEYANCE, 

proviso  for,  how  abstracted,  93,  136,  137. 

of  land  sold  by  person  in  fiduciary  position  to  himself,  897. 

of  registered  land,  1068,  1092. 

EECORD,  proof  of,  120—126. 

EECOVEBY, 

of  deposit,  69,  70,  145,  156,  157,  165—171,  332,  641,  750, 
782,  801,  849,  916,  951,  960,  961,  964. 

proof  of,  126. 

by  married  woman,  816. 

of  price  of  land  sold  for  illegal  purpose,  777,  778. 

EBOTIFIOATION,  564,  565,  566,  574,  588,  697  «j.,  933,  1053. 
general  principles,  697 — 703. 
granted  to  plaintiff,  703. 
of  conveyance,  703,  704,  719,  720,  924. 
against  purchaser  for  value  without  notice,  719,  720. 
effect  of  judgment  for,  721. 
of  land  register,  1113,  1115,  1129,  1130,  1141,  1142. 

REDEMPTION, 

of  rent-charge,  384. 

sale  in  action  of,  415,  n. 

of  land  sold  by  mortgagee  to  himself,  898,  899. 

RE-ENTRY, 

for  breach  of  covenants,  352,  357,  361,  380,  381,  395,  n., 
596,  597. 

proviso  for,  385. 

power  of,  595,  597,  599,  601,  602. 

REFERENCE  as  to  title  in  actions  of  specific  perfoimance, 
132,  n.,  163,  1005  and  note,  1006,  1012,  1016. 

REGISTER  of  institutions  to  benefice,  389. 

REGISTERED  CHARGE,  1067,  1102. 

creation  of  annuities  and  rent-charges  by,  1106. 

ti-ansfer  of,  1116. 

sale  under  power  in,  1124. 

remedies  under,  1 1 25 — 1 130. 
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BEGI8TEEED  DISPOSITION  of  lauds  to  charitable  uaet,  306. 

BEGISTEBED  LAND, 

title  to,  81,  n.,  362—373. 

in  Middlesex  and  Yorkshire,  94,  126,  362—369. 

sale  of,  1058  sq, 

evidence,  1059—1061,  1063—1066,  1067,  1069. 

covenants  for  title,  1062,  1100. 

abstract  of  title,  1063—1065,  1073. 

time  for  completion,  1074  9q. 

mode  of  completion,  1074 — 1085. 

searches,  1086—1088,  1111,  1121—1124,  1141—1143. 

inquiries,  1088,  1089. 

qualified  title,  1093. 

possessory  title,  1093—1095. 

stamps,  1096,  1097. 

leaseholds,  1098,  1099,  1100. 

settled  land,  1100—1102. 

subject  to  registered  charges  or  incumbrances,  1102 — 
1105. 

to  or  by  coiporation,  1112,  1113. 

charity  lands,  1113,  1114. 

by  mortgagee  under  power,  1118 — 1125. 

followed  by  mortgage,  1125,  1133—1136. 

contracts  of  sale  of,  1058—1065. 
matters  which  are  not  incumbrances,  1059 — 1061,  n. 
production  of  land  certificate,  1062,  1071. 
unregistered  estates  in,  1072—1074,  1084,  1085. 
restrictive  conditions,  1085,  1086,  1110,  1111. 

removal  of,  from  register,  1111. 

succession  and  estate  duty,  1089,  1090. 
conveyance  of,  1090—1093,  1096,  1097. 
leaseholds,  1098,  1099,  1100. 
settled  land,  1100—1102. 
tacking  and  consolidation,  1103,  1104. 
incorporeal  hereditaments,  1105,  1106. 
rent-charges  issuing  out  of,  1106, 1107. 
rights  appendant  and  appurtenant,  1107,  1108. 
creation  of  easements  over,  1108 — 1110. 
j oint  proprietors,  llll,  1112. 
of  corporation,  1112,  1113. 
of  charity,  1113,  1114. 
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BEGISTEEED  ItANB-^conUnued. 
undiyided  share  in,  1116,  1117. 
copyholds  and  customary  h^eholds,  1117. 
mortgage  of,  1125—1133. 

REGISTERED  TRANSFER,  396,  1061  nn.,  1077. 

REGISTRATION, 
proof,  126,  127. 
of  heir  or  devisee,  191. 
how  far  notice,  364,  n. 
of  wills  in  Middlesex  and  Yorkshire,  365. 
of  annuities  or  rent-charges,  386,  517,  518. 
of  transfer  of  benefice,  390. 
of  judgments,  489-491,  511—515. 

effect  of,  513,  514. 

renewal  of,  513. 
of  Crown  debts,  511—515. 
of  land  charges,  518 — 523. 
of  lis  pendenSt  523,  524. 
of  deeds  of  arrangement,  525,  n. 
of  Tender's  lien,  927,  928. 
of  title.    See  Rboisterbd  La^d. 

RELATIVE  DISABILITY,  874—906,  933,  990,  1082. 

RELEASE, 

of  powers,  289—291. 

under  Settled  Land  Acts,  324,  337,  338. 
of  part  of  land  subject  to  rent-charge,  385,  386. 
of  restrictiye  covenants,  431,  924. 
of  land  from  contingent  rights,  470,  n. 
of  right  of  action,  941. 

RELIEF  against  defective  execution  of  powers,  304,  838. 

REMAINDER, 

duty  on  sale  of,  216,  239,  247,  382. 

commutation  of  estate  duty  on,  236  and  note. 

after  estate  of  freehold,  381—383. 

after  estate  tail,  695. 

belonging  to  married  woman,  824,  829. 

REMAINDERMAN, 

effect  of  mortgage  by,  on  sale  under  Settled  Land  Acts,  326, 
327,  330—333. 

right  to  production  of  title  deeds,  610,  n. 
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BEMEDIES, 

under  contract,  30—32,  947—1026. 

of  creditor  againat  land  of  deceased  debtor,  184. 

on  covenants  for  title,  333,  334,  1029—1052. 

for  recovery  of  rent,  377,  384,  695,  597—602. 

of  assignee  of  reversion,  377,  379. 

under  agreement  for  lease,  379,  380. 

of  tenant  by  elegit,  515,  n. 

for  mistake,  697— 72 1 . 

for  ft»ud,  723,  739—742,  748—750. 

under  illegal  contracts,  777 — 779. 

after  conveyance,  932,  933,  1026. 

under  registered  charges,  1125,  1130. 

EEMOTENESS.    See  Pbbpbtuity. 

BENT, 

right  to,  pending  contract,  41,  42,  440,  449,  451. 
apportionment  of,  41,  362,  380  and  note,  451,  626,  627,  629. 
payable  by  vendor  in  possession  after  time  for  completion, 

42,  453,  454. 
condition  as  to,  61,  62. 
receipt  of,  as  waiver  of  forfeiture,  353,  354. 
liability  of  assignee  for,  361,  362. 
remedies  for  recovery  of,  377,  384,  595,  597—602. 
passing  by  grant  of  reversion,  379. 
how  redeemable,  384. 

extinction  of,  by  Statute  of  Limitations,  379,  n.,  384. 
recovery  of,  where  contract  rescinded,  752,  768, 897, 953,  954. 

EENT-OHAEGE, 

succession  duty  on  cesser  of,  204. 

sale  in  consideration  of,  277,  293, 595, 596, 619, 623,  808, 994. 

vendor's  lien,  927. 

specific  performance,  994. 

registration  of  title,  1107. 
for  improvement  of  land,  323. 
length  of  title  to,  383. 
sale  of,  383,  384. 

remedies  for  recovery  of,  383 — 386. 
redemption  of,  384. 
extinction  of,  384. 

on  release  of  part  of  land  charged,  385,  386. 
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EENT-OHAEGE— <»n<tnued. 
ooyenant  to  pay,  384,  385. 
registration  of,  386—388,  517—522. 

title  to,  1105,  1106. 

EENT  SEOK, 

redemption  of,  384. 
remedies  for  recoyery  of,  384. 

EENUNOIATION  of  probate,  193,  and  note. 

BEPAXEtS,  liability  of  vendor  for,  pending  contract,  446,  447. 

EEPEE8ENTATI0N,  722,  735. 
of  intention,  735,  n. 
as  to  matters  of  law,  735,  736. 

BEPUDIATION  of  contract,   134,   149,  421,  426,  481,  485, 

938—940,  951,  1065. 
by  infant,  796,  797,  798,  n. 

EEQTJISinONS,  29. 

condition  as  to  time  for,  51,  144. 
as  to  facts,  139. 
what  advisable,  146. 
waiver  of,  150 — 152. 

by  taking  possession,  151,  152. 

EB-SALE, 

right  of,  under  open  contract,  42 — 45. 
condition  for,  58,  62. 

in  private  contract,  74. 
effect  of,  45,  58,  496,  498,  954—956. 
where  previous  contract  rescinded,  897 — 899,  955,  956. 

BESCISSION, 

by  re-sale,  45,  58. 

no  right  in  absence  of  stipulation,  54,  71. 
condition  for,  54,  135,  147—150,  644. 
form  of,  60,  147—150,  660. 
usual  in  private  contracts,  71. 
effect  of,  147—150. 
in  bankruptcy,  487,  921. 
for  misrepresentation,  577,  578,  723 — 728,  845. 

by  agent,  737. 
conditions  of,  744—747,  750—752. 
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EB8CISSI0N— «m<inue<?. 

for  misrepresentation — continued. 

by  whom,  747. 
against  whom,  748. 
after  death  of  party,  748,  749. 
after  completion,  752,  1027. 
under  power  in  contract,  147—150,  638,  639,  644,  908,  914, 

915,  950,  951,  955,  956,  1019,  1020. 
mistake  in  particulars,  692. 
for  duress  or  undue  influence,  755  aq, 

terms  of,  766—769. 
on   account   of   relative    equitable    disability,    896 — 901, 

903—905. 
for  failure  to  pay  price,  931,  n.,  954,  n. 
for  breach  of  condition  precedent,  935,  936,  937. 
for  breach  of  contract,  948 — 954. 
when  purchaser  in  possession,  953,  954. 
on  failure  to  carry  out  judgment  for  specific  performance, 

969,  n.,  1014. 
in  vendor  and  purchaser  summons,  1021 — 1023. 

RESEEVATION, 

of  right  to  bid,  21,  46,  58,  71. 

of  right  of  rescission,  54,  60. 

in  conveyances  to  charitable  usee,  395,  n.,  396. 

in  favour  of  vendor,  565 — 567. 

of  easements  over  registered  land,  1109,  1110. 

EESEEVE  PEICE,  21,  40,  275,  n. 

KE8ETTLEMENT, 

succession  duty,  206,  207. 

sale  under  Settled  Land  Acts,  322,  323. 

RESTITUTIO  IN  INTEGRUM,  799,  903,  915,  920,  921,  951, 
978. 

EESTORATION  of  former  life-estate,  316,  319—323. 

RESTBAINT  of  trade,  772. 

RESTRAINT  ON  ALIENATION  of  charitable  and  ecclesiasti- 
cal lands,  404,  855,  1114. 
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KESTRAINT  ON  ANTICIPATION,  821,  822,  828,  829,  881, 
844. 
removal  of,  822. 

effect  of  judicial  separation,  824. 
divorce,  826. 

Married  Women's  Property  Act,  1881... 828,  829, 
841,  842. 
sale  without  notice  of,  831. 
how  affected  by  contracts,  837  and  note, 
(affect  of  Married  Women's  Property  Act,  1893... 843. 
as  affecting  estoppel,  847,  848. 
election,  848,  849. 

EBSTRIOTION, 

on  alienation  of  charity  lands,  394,  404 — 406, 866. 

ecclesiastical  lands,  865,  866. 
on  dealing  with  registered  land,  1070,  1073,  1077,  1081, 
1100,  1101,  1112,  1114,  1131,  1132,  1133,  1136, 1143. 

RESTEIOTIVE  COVENANTS, 

disclosure  of,  34,  166,  640,  641,  742. 

special  condition  as  to,  65,  426. 

as  defect  of  title,  133,  157,  168,  426,  428. 

running  with  land,  426,  427. 

sale  of  land  subject  to,  426—432,  571,  572. 

impUed,  428,  429,  571,  572. 

devolution  of  benefit  of,  430,  431. 

release  of,  431,  924. 

extinction  of,  431. 

proof  of  title  to  benefit  of,  432. 

waiver  of,  432. 

in  conveyance,  589,  690. 

indemnity  against,  592 — 594. 

impossibility  of  carrying  out,  919. 

registration  of,  1086,  1086,  1110,  1111. 

removal  from  register  of,  1111. 

EETRACTATION  of  bidding,  18,  47. 

REVEBSION, 

title  to,  78,  82,  83,  377. 
duties  on  sale  of,  216,  239,  247,  382. 
commutation  of  estate  duty  on,  236  and  note, 
purchase  of,  by  trustees,  300. 

Volume  I.  ends  mth  page  663. 


INDEX. 

EEVEESION— can«nu«d. 

sale  of,  377  aq.,  439,  441,  507,  765,  766. 

of  reyeTsion  of  part  of  land  let  at  one  rent,  381,  629. 
paaeing  of  rent  on  grant  of,  379. 
severance  of,  380,  381. 
after  estate  of  freehold,  381,  382. 
reoeiyer  of,  531,  532  and  note, 
inadequacy  of  price  on  sale  of,  382,  765,  766. 
belonging  to  married  woman,  824,  829. 

EBVOOATION, 
of  offer,  13,  15. 
of  bidding,  18. 
of  auctioneer's  authority,  19. 
power  of,  105,  395  and  note, 
of  power  of  attorney,  649. 

EIGHT  OP  ENTEY,  sale  of,  773. 

EIGHT  OP  WAY, 

as  objection  to  title,  681. 

as  breach  of  covenant  for  right  to  convey,  1033. 

EIGHT  TO  CONVEY, 
covenant  for,  575,  1029. 

when  broken,  1032—1036. 

measure  of  damages,  1046,  1047,  1049. 

EOOT  OP  TITLE, 

what  is  good,  34,  35,  87—90,  159. 
guarantee  of,  71,  171,  660. 
conveyance  on  sale  or  mortgage,  87. 

of  equity  of  redemption,  88. 
general  devise,  87. 
deed  exercising  power,  88  and  note, 
lease  for  years,  88. 
disentailing  assurance,  88. 
voluntary  conveyance,  89,  159. 
specific  devise,  89. 
family  settlement,  89. 
under  special  conditions,  89. 

in  case  of  condition  limiting  length  of  title,  169 — 171. 
registration  as,  1098. 
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SALE, 

definition  of,  1,  277. 

of  vendor's  interest,  163,  570,  571,  1032,  n. 

for  payment  of  debts,  179,  185,  415,  n.,  489,  516,  n. 

of  lunatic,  807. 

for  payment  of  estate  duty,  235,  246. 

by  trustees,  268—301. 

by  order  of  the  Court,  413—419. 

in  lots,  429,  605,  606. 

for  particular  purpose,  507,  508,  968,  969. 

followed  by  mortgage,  552,  553. 

where  land  registered,  1125,  1133— 
1136. 

of  unregistered  land  in  compulsory 
registration  district,  1130. 

subject  to  incumbrance,  567 — 570. 

restrictive  conditions,  571,  572. 

in  consideration  of  rent-charge,  595,  596,  808,  994. 

covenant  to  build,  596,  597. 

with  aU  faults,  682. 

SALE  BY  OOUET, 

no  writing  required,  9. 
jurisdiction  to  order,  414,  415,  n. 
parties  to  conveyance,  415,  416,  543. 
covenants  for  title,  589. 
for  enforcement  of  vendor's  lien,  931. 

SALE  UNDER  POWER, 
succession  duty,  217—219. 
estate  duty,  238. 
death  of  vendor,  471 — 473. 
covenants  for  title,  579. 
And  see  Power. 

SCHEME  for  administration  of  charity,  404,  405. 

SCHEME  OP  ARRANGEMENT  with  creditors,  478,  482,  483, 
488,  921,  1055. 

SEAL, 

of  Central  Office,  123. 

of  Board  of  Agriculture,  123. 

of  Record  Office,  126. 

of  Yorkshire  Registry,  127. 

absence  of,  in  the  case  of  instrument  exerdsing  power,  304. 

of  corporation,  858,  n.,  861,  862,  868. 
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8EAECHES,  144,  510,  511—536. 

effect  of,  364,  n. 

for  lis  pendens,  511,  524,  527,  1087. 

for  judgments  and  Crown  debts,  513  and  note,  527. 

for  land  charges,  518—523,  528,  1087. 

in  bankruptcy,  524,  525,  527,  528,  1087,  1088, 1141—1143. 

for  disentailing  deeds,  526. 

for  deeds  acknowledged,  526. 

in  Middlesex  and  Yorkshire  registries,  527,  528. 

for  deeds  of  arrangement,  525,  528,  1143. 

in  court  rolls,  527,  529. 

for  registration  of  title,  528,  1088. 

at  office  of  registrar  of  companies,  529. 

length  of  time  for,  530  and  note. 

against  whom  made,  530 — 533. 

as  notice,  533. 

official,  533—536,  1063,  1088. 

recovery  of  costs  of,  965. 

on  sale  of  registered  land,  1086—1088,  1111,  1121,  1122, 
1123,  1124,  1141—1143. 

on  creation  of  easement  over  registered  land,  1109. 

on  mortgage  of  registered  land,  1131,  n. 

on  creation  of  restrictive  conditions  over  registered  land, 

1111. 

SECONDAEY  EVIDENCE  of  lost  or  destroyed  title  deeds,  86, 
122. 
by  recital,  112. 

SEIONOEY,  383. 

registi*ation  of  title  to,  1117. 

SEISIN, 

proof  of,  84,  87,  122. 

effect  of  recital  of,  109,  n.,  550,  551,  1054,  1055. 

transferred  by  conveyance,  656,  657. 

livery  of,  by  infant,  790. 

SEPARATE  ESTATE, 
curtesy  of,  176. 

of  married  woman,  493,  494,  821. 
statutory,  822,  823,  828. 

SEPARATE  EXAMINATION  of  married  women,  816,  819, 
833. 

w. — II.  42 
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SEPARATION  OEDEB,  825,  836. 
SEQUESTRATION,  844,  1015,  n. 

SET  OFF, 

of  incumbranoes  against  unpaid  purchafle-money,  931,  932. 

of  estate-bamd  debt,  943. 

of  rights  against  agent  in  action  by  prinoipal,  983. 

SETTLED  LAND, 

succession  duty  on,  205—207,  210,  213,  217. 
estate  duty  on,  241—244,  246,  247  and  note,  296. 
sale  of,  268,  n. 

duty  of  conyeyanoer,  291,  292. 

consent  to  exercise  of  power  over,  291 — 296. 

under  Settled  Land  Acts,  307,  338. 

acceleration  of  powers  or  trusts,  269,  270. 

death  of  vendor,  465,  466,  472,  473. 

covenants  for  title  on  sale  of,  579,  580. 

belonging  to  infant,  793. 

on  behalf  of  lunatic,  809. 

to  tenant  for  life,  889. 
registration  of  title  to,  1100,  1101. 

SETTLEMENT, 

as  root  of  title,  89. 

as  affecting  title,  107. 

comparison  of  estate  and  succession  duty  under,  237. 

by  way  of  trust  for  sale,  241—243,  270,  296. 

notice  of  trusts  of,  252. 

trustees  of,  308,  309. 

for  purposes  of  Settled  Land  Acts,  311,  312,  318. 
within  Settled  Land  Acts,  292,  314,  317. 
compound,  292,  315,  317  sq. 

trustees  of,  317,  318. 
effect  of  divorce  on,  826. 

decree  of  nullity  of  marriage  on,  827. 
variation  of,  826,  n.,  827,  n. 

effect  of  Married  Women's  F^perty  Act,  1882. .  .828, 829, 830. 
as  breach  of  covenant  for  right  to  convey,  1034. 

SETTLEMENT  ESTATE  DUTY,  232—234. 

SEVERANCE, 

of  reversion,  380, 381. 
of  joint  tenancy,  503. 

SHIFTING  CLAUSE,  when  abstracted,  93. 
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SHOP,  oonditional  sale  of,  918. 

8IGNATUEB, 

required  by  Statute  of  Frauds,  3,  4. 
what  is  sufficient,  7 — 9. 
mark,  7,  8,  n. 
by  agent,  3,  9. 

SILENCE  as  to  defects,  682—684,  997. 

SIMONY,  389,  390,  393. 

SOLIOITOE, 

consent  to  contract,  17  and  note. 

payment  of  deposit  to,  22 — 24. 

costs  of  examination  of  abstract  by,  28. 

effect  of  notice  to,  267—265. 

as  Tender  or  mortgagor,  265. 

sale  to  client,  265. 

duty  to  search,  533. 

authority  to  receive  purchase-money,  652 — 654. 

sale  or  ^  to,  758,  760,  761,  876,  878,  879,  890. 

transfer  of  right  of  action  to,  775. 

purchase  from  client,  890. 

when  acting  for  vendor,  892. 
acting  for  both  parties,  893. 

SPECIAL  CONDITIONS, 
generally  necessary,  15,  16. 
unfairly  drawn,  32,  60. 
construction  of,  in  action  of  specific  performance,  52,  155, 

160. 
as  to  acceptance  of  title,  52,  53. 
as  to  restrictive  covenants,  65,  426,  429,  430. 
as  to  title,  63—65,  153  sq,,  570. 

effect  of,  at  law,  32,  64,  69,  70,  165—168,  972. 
in  private  contract,  69 — 71. 
how  construed  before  Conveyancing  Act,  161. 
may  prohibit  inquiry,  163. 
as  to  stamps,  103. 
"  the  purchaser  shall  accept  such  title  as  the  vendor  has,*' 

163. 
<<  the  vendor  shall  not  be  reqiiired  to  show  any  title,"  163. 
''the  lessor's  title  will  not  be  shown,  and  shall  not  be 
inquired  into,"  163. 

42(2) 
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SPECIAL  CONDITIONS— cwrftnued. 
requiring  assomptioiis  of  fact,  172. 
effect  of,  as  regards  notice,  173,  266. 
for  payment  of  yendor's  costs,  335,  336. 
for  possession  independent  of  completion,  449,  457,  460. 

SPECIAL  CONTRACT.    See  CovBNAirr. 

SPECIAL  OCCUPANT,  177,  186. 

SPECIFIC  DEVISE, 
as  root  of  title,  89. 
of  leaseholds,  179. 

of  estate  held  on  trust  or  mortgage,  180. 
legacy  duty,  200. 
as  affecting  contracts  of  sale,  462,  474,  475,  476. 

SPECIFIC  PEEFORMANCE,  31,  32,  502—504,  987—1015. 

refused  for  unfairness  or  hardship,  32,  61,  685,  693,  997— 

999.    And  see  Ukfairnxsb  ;  Habdshif. 

with  compensation,  36,  42,  635—644,  679,  680,  989,  1002, 
1013,  1014. 

stipulations  as  to  time  in,  48,  49. 

effect  of  special  conditions  limiting  title,  69, 70,  88,  n.,  89, 90. 

where  title  depends  on  voluntary  conveyance,  105,  375  and 
note,  376,  1010. 

reference  as  to  title,  132,  n.,  163, 1005  and  note,  1006, 1012. 

counterclaim  for,  157,  970. 

effect  of  depreciatory  conditions,  276. 

of  contract  to  sell  leaseholds  without  assent  of  landlord, 
360. 

of  agreement  for  lease,  379,  380. 

of  contract  by  infant,  416. 

where  title  depends  on  purchase  for  value  without  notice, 
430. 

of  contract  to  lend  money,  434. 

as  condition  of  purchaser's  equitable  estate,  439. 

after  assignment  of  contract,  461. 

after  death  of  vendor,  461,  462,  465,  n.,  471,  473. 

against  tenant  in  tail,  465. 

vesting  order  in  action  of,  470,  n. 

effect  of  bankruptcy  on,  478,  479,  483,  922,  946,  1055. 

against  trustee  in  bankruptcy,  479. 

after  act  of  bankruptcy,  480,  481,  485. 

in  favour  of  trustee  in  bankruptcy,  481,  n. 

in  favour  of  undischarged  bankrupt,  483. 
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SPECIFIC  VERFOEMASCE— continued. 
after  discharge  in  bankruptcy,  486. 
at  suit  of  sub-contractor,  502. 
against  persons  not  parties  to  contract,  503,  504. 
after  delivery  in  execution,  516. 
with  indemnity,  644. 

where  thing  sold  is  positively  noxious  in  quality,  688,  999. 
with  parol  variation,  705  sq,,  912. 
misrepresentation  as  defence  to,  743,  998. 
inadequacy  of  consideration,  764,  765,  997. 
in  favour  of  infant,  797,  798,  1001. 
against  infant,  800. 

in  favour  of  and  against  lunatic,  804,  805. 
against  married  woman,  839,  840,  844. 
in  favour  of  married  woman,  840,  844,  1001. 
in  favour  of  and  against  corporation,  862,  863. 
foundation  of  jurisdiction,  946,  987. 
effect  of  notice  of  prior  contract,  957. 
effect  of  judgment  in  action  of,  969—973,  1011,  1012. 
relation  to  action  for  breach  of  contract,  969,  973,  987. 
defences  to  action  of,  989 — 1011. 
of  building  contracts,  992,  994,  995. 
position  of  purchaser  in  action  of,  1012,  1013. 
enforcement  of  judgment,  1014. 
jurisdiction  of  County  Courts,  1015. 
in  vendor  and  purchaser  summons,  1023,  1024. 

STAKEHOLDER, 

payment  of  deposit  to,  23,  24. 

recovery  from,  of  money  paid  under  void  contracts,  779, 780. 

of  deposit,  951  and  note,  960. 
payment  of  price  to,  on  sale  of  registered  land,  1079. 

STAMP, 

on  contract  of  sale,  24  and  note,  621,  622. 

of  equitable  estate,  25,  n. 
what,  payable  by  vendor,  37. 
special  condition  as  to,  103. 
on  missing  document,  122. 
marked  on  abstract,  140. 
on  conveyance,  617 — 629. 
how  calculated,  619—621. 
on  sale  of  equity  of  redemption,  622. 
on  order  for  foreclosure,  622. 
on  conveyance  in  consideration  of  rent- charge,  623,  624. 
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STAMP— con<inu€d. 

where  seyeral  transactionB  carried  out  by  one  instroment, 

624,  625. 
on  sale  of  registered  land,  1096,  1097. 

STATUTE  OF  FRAUDS, 
requires  signed  writing,  3. 
what  constitates  memorandum,  4,  5, 
effect  of,  9,  701,  781,  782,  990. 
in  sales  by  auction,  18. 
as  regards  restrictive  covenants,  429. 

rectification,  700,  701. 

specific  performance,  990. 

registered  land,  1059. 

STATUTE  OF  LIMITATIONS, 
title  by,  84,  85. 

of  charitable  trustees,  397,  398. 
as  regards  succession  duty,  214,  215,  219,  220. 
extinction  of  rent,  charge  by,  379,  384. 
effect  of  war  on,  813,  n.,  815. 
discharge  of  rights  of  action  by,  943 — 945. 
effect  of,  on  breach  of  covenants  for  title,  1032,  1036. 

STATUTOEY  DECLAEATION,  108. 
recitals  in,  109. 

as  evidence,  111,  112,  115,  126. 
as  to  incumbrances  exempted  from  power  of  conveyance 

under  Settied  Land  Acts,  329. 
acknowledgment  of  right  to  production,  608. 
as  to  matters  declared  not  to  be  incumbrances  on  registered 

land,  1059,  1064. 

STOEM,  pending  completion,  439,  441. 
SUBMISSION  to  arbitration,  942,  n. 

SUB-PUEOHASB  by  trustee  from  himself,  883,  886. 

SUB-PUECHASEE, 

rights  of,  499,  501—503,  900,  901,  903. 

of  share  in  partnership,  882. 
conveyance  to,  544 — 546. 
stamp  on,  620,  621. 

SUBEOGATION,  361,  795,  n.,  800,  931. 
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SUCCESSION  DUTY,  202—220. 

receipts  for,  as  evidence  of  death,  113. 

on  legacy  diarged  on  land,  201. 

on  settled  land,  203—207,  210,  213,  217,  2d3. 

on  personal  property,  207. 

on  real  and  leasehold  property,  207. 

on  timber,  207,  n. 

charge  of,  209. 

persons  accountable  for,  210. 

on  transmitted  suooessions  in  personalty,  211. 

on  sale  of  reversion,  216,  382. 

additional,  222. 

exemptions  from,  222,  223,  231. 

comparison  with  estate  duty,  236 — 239. 

on  tmst  property,  253. 

on  mortgages,  253,  254,  256,  n. 

charged  on  registered  land,  1089,  1090. 

SUMMONS  under  Vendor  and  Purchaser  Act,  32,  947,  1015- 
1026. 

SUPERIOE  BQUETY,  1000,  1085,  n. 
SUPPOKT,  right  of,  567. 

SUEBENDEE  of  copyholds,  177,  178,  182,  349,  350. 

SUEVEY, 

before  taking  possession,  539,  540,  966. 
recovery  of  costs  of,  965. 

SUEVrVOBSHIP, 

succession  duty  by,  204. 

of  powers  or  trusts,  281,  287—289. 


TACKING,  346,  420,  421,  n.,  422,  424,  901. 

by  vendor's  alienee,  498,  499. 

in  the  case  of  registered  land,  1103,  1104. 

TAXES, 

pending  contract,  41,  455,  457. 
apportionment  of,  627,  628. 

TEMPOEAEY  ESTATE  DUTY,  223,  224. 
TENANT,  sale  to,  458,  459. 
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TENANT  FOE  LIFE, 

sale  by,  133,  144,  268,  n.,  280,  n.,  889. 

under  Settled  Land  Acts,  308,  309,  311,  313,  314, 
473. 

after  re-settlement,  322,  323. 
estate  duty  on  death  of,  237,  245. 
liability  of,  for  estate  duty,  246. 
oonsent  of,  to  exercise  of  power  of  sale,  268,  269. 

Settled  Land  Act  powers,  291—294. 
when  constituted  by  several  persons,  294 — 296. 
what  estate  he  can  convey,  313,  314,  323  sq, 
mortgages  of  his  estate,  324,  325. 
trustee  for  others  entitled,  308,  334,  335,  888. 
death  of,  after  contract  to  sell  settied  land,  472. 
oonvejrance  by,  after  death  of  vendor,  472,  473. 
covenants  for  title  given  by,  579,  582,  585. 
infant,  793,  794. 

purchase  of  settled  land  by,  888,  889. 
registration  of  settied  land  in  name  of,  1 100. 

TEEM  OF  YBAES, 
length  of  titie  to,  78. 

created  for  mortgage  purposes,  371  and  note,  372. 
And  see  Lease;  Lsabeholdb. 

TEEEE-TENANT,  384,  387. 

TESTATUM,  93. 

THEATEE,  conditional  sale  of,  917,  918. 

TIMBEE,  50,  51,  59,  70,  152,  660,  662. 
succession  duty  on,  207,  n. 
sale  of,  by  trustees,  279. 
purchase  of,  by  trustees,  300. 
blown  or  cut  down  pending  contract,  442,  452. 

TIME, 

for  acceptance,  15. 

for  completion,  under  open  contract,  22,  37,  506. 

usual  condition,  47,  70. 
effect  of,  49. 

where  land  registered,  1074. 
for  carrying  out  acts  under  contract,  40,  936. 
when  essential  to  contract,  47—49,  382,  425,  426,  450, 
506—509,  1004. 
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TIME— continued. 

for  making  requisitions,  51,  52,  59,  71,  144,  146,  660. 

when  it  begins  to  run,  52,  144. 
for  which  searches  made,  530  and  note,  1088. 
when  contract  is  broken,  934. 
for  appeal  in  vendor  and  purchaser  summons,  1025. 
when  breach  of  covenant  for  title  occurs,  1032,  1037. 
for  completion  of  sale  of  registered  land,  1074 — 1081. 

TITHES, 

length  of  title  to,  78,  82. 
evidence  on  sale  of,  82,  383. 
merger  of,  388. 
rent-ohaxge  in  lieu  of,  388. 
incidence  of,  pending  completion,  454. 
apportionment  of,  628. 
registration  of  title  to,  1105. 

TITLE, 

obligation  to  prove,  27  and  note,  34,  75,  84. 

history  of  rule,  75. 
length  of,  28,  34,  76—83,  383. 

on  mortgage,  433. 
proper  evidence  of,  35,  81,  83—85,  116—128. 

where  land  registered,  1059—1061,  1063 
—1066,  1067,  1069. 
proof  of  without  deed,  84,  86. 
by  Statute  of  Limitations,  85,  86,  398. 
to  equitable  interests,  135. 
effect  of  failure  to  prove,  145,  146,  149. 
abeenoe  of,  148,  149. 

express  contract  to  prove,  164,  165,  354,  356,  638. 
what  acceptable  by  trustees,  298—301. 
of  tenant  for  life  selling  settled  land,  331,  332. 
objections  to.    See  Objections. 
to  lease  on  sale  of  reversion,  378. 
defects  of,  681. 
duty  of  disclosure,  685,  n. 
derived  through  voidable  conveyance,  905,  906. 
under  re-sale,  956,  957. 
under  open  contract,  at  law,  972,  973. 
doubtfulness  of,  1005—1011.    And  see  Doubtful  Title. 
common  mistake  as  to,  1027,  1028. 
to  registered  land,  1059—1070. 
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TITLE  DEEDS, 

what  giyen  up  to  purdiaser,  29,  38,  99,  602—605. 

on  sale  of  registered  land,  1097, 
1098. 
beet  evidence  of  title,  83,  86. 
effect  of  absence  of,  86,  266. 
importance  of  examination  of,  1  Id. 
person  entitled  to  custody,  330,  381. 
coTcnant  for  production  of,  605. 
right  of  unpaid  Tender  to,  929,  930  and  note. 

TITLE  PAEAMOUNT  to  vendor's,  acts  under,  982, 1031, 1032. 

TRADING  OOEPORATIONS,  857,  859,  861. 

TEANSPEE, 

of  licence  to  sell  intoxicating  liquors,  425. 

of  mortgage  on  appointment  of  new  trustee,  250. 

investigation  of  title  on,  436,  437. 
of  registered  land,  1090—1093. 

TEEASON,  810,  811. 

TEESPASSEE,  446,  963. 

TEUST, 

notice  of,  249—267. 
for  sale,  268  sq, 

for  payment  of  debts,  183,  185,  186,  271. 

probate  duty  on  interest  of  cestui-que'tmUt  198. 

legacy  duty  on  property  subject  to,  201. 

succession  duty,  218 — 220. 

estate  duty,  241—243. 

with  all  convenient  speed,  269. 

when  exercisable,  268—272,  404. 

acceleration  of,  269,  270. 

election  to  take  property  in  specie,  269,  n.,  271,  272. 

settlement  of  purchase-money,  270,  271. 

how  carried  out,  277—280. 

devolution  of,  on  death,  281 — ^289. 

of  copyholds,  349. 

for  charitable  purposes,  403 — 409. 
of  partnership  property,  410  and  notes, 
vested  in  married  woman,  845. 
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TRUSTEE, 

devolution  on  death  of,  180—183,  263. 
liability  for  estate  duty,  233. 
transfer  of  mortgage  on  appointment  of,  250. 
sale  by,  268—298. 

authority  of  solicitor  to  receive  purchase-money,  652, 
653. 

to  himself,  885—887. 

to  tenant  for  life,  888,  889. 

to  cestui-que-tru8t,  880,  895,  896. 
duties  of,  on  sale,  274 — 277. 

on  purchase,  298 — 301. 

as  to  acknowledgment  and  undertaking,  611. 
receipts  of,  297,  298. 
purchase  by,  298—301. 

from  cestui-que-truet,  760,  761,  876—881,  894,  895. 

from  himself,  885—887. 
for  purposes  of  Settled  Land  Acts,  308 — 313. 
infant,  416,  470,  n. 
married  woman,  494,  832,  833,  845. 
conveyance  by,  558,  559. 
release  of  part  of  security,  559 — 561. 
corporation,  854,  857. 
for  unincorporated  society,  872,  873. 
gift  to,  from  ceatui-que'truat,  877,  878. 
registration  of  settled  land  in  name  of,  1100. 

TEUSTEE  IN  BANKRUPTCY, 

avoidance  of  voluntary  settlements  by,  374,  375. 

of  vendor,  479,  480,  483. 

of  purchaser,  484,  486—488. 

covenants  for  title  given  by,  578,  579. 

right  of,  to  claim  to  rescind  contract  for  fraud,  duress  and 

undue  influence,  747,  766. 
sale  by,  to  himself,  887. 
liability  of,  under  covenant  for  further  assurance,  1043f 

1044. 


UBERRIMAE  FIDEI  contracts,  684,  723,  724,  731,  734,  742, 
876,  881,  998. 

UNBORN  PERSONS,  470,  n. 
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UNCERTAINTY,  996. 


UNDEELEASE, 

sale  of,  78,  80,  154,  357. 

where  land  registered,  1098. 
contract  to  grant,  82. 
ooTenant  against,  360. 
compulsory  registration  of,  371. 
mortgage  by,  1131,  n. 

UNDEETABING. 

for  safe  custody  of  title  deeds,  39,  602,  605,  606—608. 
by  whom  given,  39,  611,  612. 
on  sale  of  registered  land,  1098. 

UNDEEVATjUE.    See  Inadequacy. 

UNDISCHAEGED  BANKRUPT, 
contracts  of,  483,  488. 
leaseholds  of,  483,  1142. 

UNDISCLOSED  PEINCIPAIi,  976,  982—984. 

UNDIVIDED  SHAKE, 

release  of,  to  remainderman,  338. 
registration  of  title  to,  1116. 

UNDUE  INFLUENCE,  755—769,  779. 
presumption  of,  758—761,  874—876. 

UNFAIENESS,  31,  32,  69,  70,  685,  689,  743,  765,  766,  912, 
971,  997,  998,  1000,  1018. 

UNILATEEAL  MISTAKE,  691—693. 

UNINCORPORATED  SOCIETY,  872,  873. 
UNNAMED  PRINCIPAL,  976,  980—982. 

UNREGISTERED  ASSURANCE,  363. 
of  registered  land,  1119,  1122. 

UNREGISTERED  INTERESTS  IN  REGISTERED  LAND, 
1072,  1073.  1109. 
extinction  of,  by  transfer  for  yaluable  consideration,  1074. 
notice  of,  1081,  1084. 

UNUSUAL  COVENANTS.  351,  357,  1099. 
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VACANT  POSSESSION,  contract  for,  539,  n.,  963. 

VALUABLE  CONSIDERATION, 

in  conveyance  to  charitable  uses,  395,  397,  399. 

VALUATION,  60,  59. 

sale  by  tnistees  at,  280. 

on  sale  or  purcbase  by  trostees,  301. 

recovery  of  costs  of,  965. 

specific  performance  of  contract  to  sell  by,  989,  n. 

VALUER,  59  and  note. 

VENDOR, 

description  of,  in  contract,  5. 
objections  of,  to  open  contract,  15,  67,  68. 
auctioneer  as  agent  for,  18,  19. 
duties  of,  27  sq. 

to  furnish  abstract,  27,  34,  52,  53. 

to  show  title,  27,  n.,  34,  75—77, 81, 130,  132, 153—173. 
at  law,  972,  973. 

to  verify  abstract,  28,  34,  95—128. 

to  prove  identity  of  property,  28,  36,  115,  116. 

to  execute  conveyance,  28,  38,  541,  544,  649. 

to  hand  over  title-deeds,  29,  38,  39,  602,  605. 

to  give  statutory  acknowledgment  and  undertaking,  29, 
39,  606—615. 

to  discharge  outgoings,  41,  142,  923. 

to  have  deeds  stamped,  103. 

to  answer  questions,  143. 

on  sale  of  copyholds,  349  aq. 

to  take  care  of  land  sold,  446,  456,  n.,  923. 
rights  of, 

to  specific  performance  with   compensation,  36,  635, 
636,  639. 

under  condition  for  compensation,  639 — 641. 

to  re-sell,  42—45. 

to  rescind  under  condition,  71,  72,  147 — 150. 

pending  contract,  438 — 460. 

to  damages,  751,  n.,  958 — 961. 

as  to  completion  of  sale  of  registered  land,  1077 — 1081. 
position  of,  under  open  contract,  67,  68. 
acting  as  purchaser's  solicitor,  265. 
trustee,  268—298,  885—887,  888,  889. 
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YENDOB— eon^tnued. 

selling  under  power,  302 — 347. 
mortgagee,  338—347,  884  and  note,  898,  899. 
lien  of,  440  and  note,  924 — 931,  944,  945.    And  see  Lien. 
death  of,  461—473. 
bankruptcy  of,  477—484,  1141—1143. 
marriage  of,  493 — 495. 
assignment  by,  496 — 499. 
reeerrations  in  favour  of,  565. 
mistake  of,  638,  671,  676,  677,  694. 
warranty  by,  681,  686. 
silence  of,  as  to  defects,  682 — 684. 
infant,  785,  798,  799. 
corporation,  865. 

liquidator  of  a  company,  871,  890. 
forfeiture  of  deposit  by,  951,  952. 
damages  recoverable  by,  958—961. 

position  of,  at  law,  after  dismiBBal  of  action  for  specific  per- 
formance, 971 — 973. 
position  of,  after  judgment  for  damages,  975,  976. 

VENDOE  AND  PUECHASEE  SUMMONS,  32,  947,  1015- 
1026. 

VEEIFIOATION, 

of  abstract,  28,  37,  95—128,  132. 

proper  place  for,  37,  101. 

costs  of,  28,  37,  66,  71,  72,  95,  96,  99,  101,  n.,  102. 

VESTING  OEDEE,  416,  417,  469—471  and  notes,  493,  544, 
806,  1014. 
after  bankruptcy  of  vendor,  480. 
stamp  on,  622. 
costs  of,  647. 

VIOTOEIA  UNIVEESrrY,  399. 
VOLUNTAEY  CONTEIBXJTIONS,  406,  n. 

VOLUNTAEY  CONVEYANOE, 
as  root  of  title,  89,  158,  159. 
title  under,  105,  373—376. 
account  duty  under,  220,  221. 
to  charity,  395,  397,  400. 
presumption  of  tmdue  influence,  759. 
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WAIVEE, 

of  right  of  rescisaion,  150. 

of  objections  to  title,  150 — 152. 

of  restrictions  on  mortgagee's  power  of  sale,  342. 

of  breach  of  covenants  in  lease,  353,  354. 

of  restrictive  covenants,  432. 

of  stipulations  making  time  essential  to  contract,  508. 

of  performance  of  contract,  908—913. 

of  vendor's  lien,  925 — 927. 

WANT  OF  MUTUALITY,  1000—1003,  1085,  n. 
WAE,  773,  783,  812,  n.,  813—815. 

WAEBANTY, 

action  on,  after  completion,  540,  680,  n.,  1026. 

what  given  on  sale,  576,  577,  1027. 

of  quality,  680,  686,  923,  937. 

by  representation,  724,  725,  727. 

of  authority,  979,  980,  981,  985,  n.,  986. 

of  ownership,  1026,  1027. 

WASTE, 

pending  contract,  446,  452. 
where  contract  rescinded,  753. 

WESTMINSTER  SCHOOL,  399. 

WIDOW,  interest  of,  in  land,  174,  175,  177. 

WIPE, 

acknowledgment  of  deed  by,  94,  116,  817  and  note,  820, 

821,  822,  824,  833,  838. 
when  exempt  from  estate  duty,  228. 

settlement  estate  duty,  231. 
liability  of,  to  action,  493. 
sale  by,  494. 
trustee,  494,  832,  845. 
capacity  of,  816,  831,  834—847. 
copyholds  of,  816,  817,  818,  819,  830. 
powers  vested  in,  817. 
leaseholds  of,  817,  819,  830. 
disclaimer  by,  821. 
separate  estate  of,  821,  822. 

statutory,  822,  823,  828,  829. 
general  engagements  of,  821,  822,  838,  839. 
restraint  on  anticipation,  821,  831. 

Volume  I.  ends  with  page  663. 
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WIFE— continued. 

rights  of,  to  dower,  175. 

after  judicial  separation,  823,  824. 
under  protection  order,  825. 
separation  order,  825. 
after  divorce,  825,  826. 

decree  of  nullity,  827,  828. 
bare  trustee,  828. 
wiUof,  831. 
mortgagee,  833. 
trustee-mortgagee,  833,  834. 
contracts  of,  834—844. 
specific  performance  against,  839,  840,  844. 

in  favour  of,  840,  844,  1001. 
liability  of,  for  fraud,  845—847. 
estoppel  by  conduct,  847,  848. 
election  by,  848,  849. 
avoidance  of  contract  by,  849—851. 

WILFUL  DEFAULT,  57  and  note,  449,  632,  633,  753,  768, 

880,  897,  898,  899. 

WILL, 

as  title  deed,  83. 

proof  of,  127,  128. 

registration  of,  in  Middlesex  and  Yorkshire,  365. 

priority  of,  when  registered,  366. 

gift  to  charity  by,  394,  402—404. 

undue  influence,  759. 

of  infant,  790. 

of  married  woman  during  coverture,  821,  831,  832. 

WBITING,  when  necessary,  3,  9,  911.    And  see  Statxjtk  of 
Fbauds  in  this  Lidex,  and  29  Car.  II.  c.  3,  in  Table  of 

Statutes. 

YORKSHIEE, 

registration  in,  365,  929. 

of  vendor's  lien,  927,  928. 

Volume  L  ends  tcith  page  663. 
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Pludiug,  Evidoiii.-D  and  Practice  in  Criminal 
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F.  N0U1I-..N.  S.X.     SOt.  1800, 
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A  Digest  of  Cases  Overruled,  &c.,  in  the 
EiiglUh  Coui-ts  to  the  end  of  ]£8S.  By  W.  A. 
G.  \Vdoii3  aiid  J,  RiTCUIB.     InFTrpxriUinn. 

Divorce.  —  liHowKB   ii   PowLEs'    Law 

ami  Practice  in  Divorce  aud  ftlauimouial 
Conors;  with  tlin  Ktatutea,  Kulei,  Fees  aud 
Forms.    7tli  Kdil.    2P.  190B. 

Easements. — Ualb  un  Kasementa.  7tli 
Kdit.     By  G.  Cavb.     2Bi.  ISBS. 

llr.T Ill's  E]>itomfl  of  the  Uw  of  EuMUiciits, 
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Eodesiastical    Law.  —  rLillimore'a 

Kccleainstical  Law  of  the  Cliurch  ol'  Eu^land. 
By  Sir  BoBEKT  Phillimork.  2nd  Edit, 
2  vols.     31.  3i.  18PS. 

Ejectment. — Wiluamh   (j,   h.)   and 

YArBa"(W.  B.)Liiw  of  Ejectment.  IBi.  1894. 

Elections. — Jklf's  Corrnpt  and  Illego] 

I'mctipes  ot  Elections.  By  E.  A.  Jblc,  d.A- 
3rd  Edit,     Tj.  ed.  1B05. 

Equity. — WaiTK  &  Tudor's  Selection 
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7th  E<lit.     By  T.  Ssow  and  W,  F,  PaiLt.- 
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Evidence.— Tavlok'b  (Pitt)  Treatise 
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Merchant  Shipping.— a  Treatise  on 
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